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MILWAUKEE & NORTH 'N RY CO. VS. BROOKS LOCOMOTIVE WoRKs. 1 


Circuit Court of the United States for the Eastern District of 
| Wisconsin. 


UNITED STATES OF AMERICA, | 
. . . ve. +. , NN 
kastern District of V ISCONSEN, | 


At a special term of the cireuit court of the United States for the 
eastern district of Wisconsin, begun and held at the city of Milwau- 
kee, in said district, on the fourth Monday (being the twenty-third 
dav) of July, A. D. iSs5—present, the Honorable Charles E. Dver, 
district judge, presiding; Edward Kurtz, clerk, and Henry Fink, 
marshal—among other the following proceedings were had, to wit: 

THe Brooks Locomotive Works, Plaintiff, | 

ra. | 

Thre Mirwaukee & Norriern Rateway Co., Defendant; | 
The Wisconsin Central Railroad Company, Charles L. 

Colbv, Edwin H. Abbot, and John <A. Stewart & | 


At Law. 


Kdwin HL. Abbot, Trustees, Garnishees. 


Be it remembered that heretofore, to wit, on the 7th day of July, 
A. D. 1S79, came the above-named plaintiff, by its attorney, Mr. 
De Witt Davis, and filed its priccipe for asummons In the above-en- 
titled cause, together with an affidavit in garnishment to be annexed 
thereto and bond for Costs approved by the clerk, which pravcipe 
and attidavit are as follows, to wit: 

2 Pracipe for Sunminions, 

United States Cireuit Court, Eastern Distriet of Wisconsin. 
The Brooks Locomotive Works 
te. 

The Mirwaukee & Nortrnern Rarpway Company, Defendant ; 
The Wisconsin Central Railroad Company, Charles L. Colby, 
Kdwin HL. Abbot, and John A. Stewart & Edwin HL. Abbot as 
Trustees, Garnishees. 

Issue a summons in the above-entitlhed cause, returnable aceord- 
Ing to law. Dk WIPER DAVIS, 

Plij’s Atty. 

To Edward Kurtz, clerk. 


Athdavit for Charnishie nf, 


Circuit Court of the United States for the Eastern District of 
W isconstin. 
THe Brooks Locomotive Works, Plaintiff, 
| against 
The Minwatukee and Nortuers Rattway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
Kdwin Abbot, and Jolin A. Stewart and Edwin Hl. Abbot as 
‘Trustees, Garnishees. 


EASTERN District oF WISCONSIN, ss. 


De Witt Davis, being duly sworn, says that he is the agent and 
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attorney for the plaiatifl in the above-entitled cause, and makes this 
affidavit on behalf of said platill ; that final judgment was ren- 
dered and docketed in the above-entitled action in said eourt, 
wherein ssid pohentra tal Wiis plaimtill anid the above-named defendant 
was defendant, in favor of said plaintiff and against said defendant, 

on the SOth Lary of November, A. D. 1875, for the sum of 
| fifteen thousand three hundred and sixty-eight dollars and 

seventy-two cents, which said sum, with interest thereon, Is 
now due thereupon from said defendant to the said plaintul. 

That said judgna nt has not been pata or satistied, hor any parr 
ther tT, “nid that the action in Which sitte judgment Wiis rendered 
was founded upon express contract, 

That an alias execution was duly issued in said cause upon said 
judgment against the property of said defendant on the 7th day of 
July, a. 39. BYES thiat siticl CXeCUTIOL Is 11) thie hands of thy rnoarshal 
of said destrict and has not been returned, and that the same ts re- 
Lit! rable 1th SINT days from the said ath day of July, ISif): that 
this afliant verily. believes that the Wisconsin Central Railroad 
Company, a corporation duly created and existing under and by 
virtue of the laws of the State of Wisconsin, and having its prinet- 
pal office and place of business at Milwaukee, in said district: Charles 
L.. Colby, Edwin TL. Abbot, and John A. Stewart and said) Edwin 
. Abbot us trustees of and for the holders cy] the lirst-morteagve 
bonds of the Wisconsin Central Railroad Company, are indebted to 
or have propeyty, real or personal, in their possession or under their 
control by longing to the srtid le I reedsanit 1) Siiid CXCCULION, The Mil- 
waukee and Norther’ Railway Company, and that said defendant, 
The Milwaukee and Northern Railway Company, las not property 
liable to execution suflicient to Satish the said plamtils demand, 
and that the indebtedness or property herein mentioned are, to the 
best of the knowledge ania Ly Lie fol this ath. hit, not 1 law Xt rap 
from seizure or sale Upon execution 

And this afliant further savs that the indebtedness of the said John 
A. Stewart “ane ladwin LT. Abbot as trustees ol thie holders of the 
first-mortgage bonds of the Wisconsin Central Ratlroad Company, 
ils at remnbetore stated, is AQ pwmne indebtedness, anid threat the Property 
son ther Possession or uhea ther contro] belonging to said de- 
fendant is held by them portly, aid that it is claimed that the 
liability of the said John A. Stewart and Edwin TL. Abbot, trustees, 
iis aforesaid, ils carnishees brava In, Isa jomnt liability. 

~ And this athant further SuVs that the said plarntitl Isa citi- 

zen of the State of New York and that said dete hddant, The 

Milwaukee and Northern Railway Company, and said gar- 
nishees, The Wisconsin Central Railroad Company, Charles 1. Colby, 
and Kdwin TL. Abbot, are citizens of the State of Wisconsin, and 
that the property belonging to said defendant, The Milwaukee and 
Northern Railway Company, now in the possession or under the 
control of the said garnishees, or either of them, is within the State 
of Wisconsin and in-the eastern district thereof, as this aftiant is in- 
formed and believes. 


DEWITT DAVIS. 


THE BROOKS LOCOMOTIVE WORKS. 


Subscribed & sworn to before me this 7th day of July, A. D. 1879. 


EDWARD KURTZ, Clerk. 


Whie ‘reupoh a summons issued as follows (with said affidavit an- 


nexed): 
Sumipmorns. 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 
Tue Brooks Locomorive Works, Plaintiff, 

against . 
Tie Mirwackee AND Nortuern Rattway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
Kdwin H. Abbot, and John A. Stewart and Edwin HL. Abbot as 

Trustees, Garnishees. 
The President ot the United States of America to the said 
rH garnishees and each of them: 


You are hereby summoned, a to the annexed affidavit, as 
earns bees of the defendant, The Milwaukee and Northern Railway 
Company, and required, within twenty days after the service of this 
SUTTONS Upoth Vou, exclusive of thi day of service, to answer ae- 
cording LO law whether you are indebted toor have in your posses 
sjon/or under your control any prope rty, re al or personal, belonging 
to such defendant, and to serve a copy of your answer on the under- 


s1onme d iil NMiilwaukee. in the COU L\ ot Milwaukee, in said district : 
and in case of vour failure so to do vou will be lable to further 
proceedin vs, according to F LW. of wl i] ich the said iT fi ndant will also 


‘ 


tuke notice. 

The marshal of said district is hereby commanded to serve this 
summons and make due return thereto. 3 

Witness the IHlonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United Stat sat the city of Milwaukee, in the 
sald eastern district of Wisconsin, thiis ith day of July, in the year 
of our Lord Ole thousand ejolit hundr | and seventy-nine, and 
the Independence of the United States the 104th. 

EDWARD KURTZ, Clerk. 
DE WITT DAVIS, 
Plaintiff's Attorney. 


P.O. address, Milwaukee, Milwaukee county, Wisconsin. 


Marshal's Return. 


“Served on the within-named Wisconsin Central Railway (‘om- 
pany, ©. l.. Colby, hedwin I. Abbot. and dwin 38 Abbot. trustee, 
garnishees, by showing this summons & atlidavit and delivering ih 
COPY thereof to €>. Fr Colby, iis pore = «lt. and Lo Kdwin I. Abbot. as 
sec Vv WX treas r of said Wise'n Cent | Rey ('o. and severally is in 
dividual garnishees, and Edwin Hl. Abbot as trustee for the bond- 
holders of said Wise’n Cent’l Ry Co., at Milwaukee this 7th day of 
July, A. D. 1879. John A. Stewart, trustee, not found. Also served 
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on Within-named defendant. The Milwaukee & Northern R. R. Com- 
pany, by showing this summons & aflidavit, & delivering a COpYV 
thereof t — wae vice-president thereof, at) Milwaukee this 
eth day of Jul . dD. 187d. 


‘HENRY FINK, Marshal, 
‘By W. A. NOWELL, Deputy.” 
August », IS74.—This dav came the detendant the Milwaukee WV 
Northern Railway Company, by its attorney, Mr. Mariner, and filed 
Its answer, | 


} , ; 
rt Ow. it bboy > « 


An 


Cireuit Court of the United States for the Eastern District of 


Tink Brooks Locomotive Works, Plarntrth, 
fo 


Mains 

Tht Minwat kee AND Nortrut RN Rarway Company, Defend- 

5 ant. and The Wisconsin Centra! Terr road Company, Chark . 

LL. Colby, Edwin TL. . bibet and , John A. Stewart and Edwin 
Abbot, as Trustees, Garnishees. 


And now comes the sai ® Mu iukee and Northern Railway Com- 
pany, defendant, by E. Ma sy attorney, and In answer to said 
ee ee ut ihe sald WW ein Central Railroad Company 
Charles L. Cotby, Edwin TL. Abb oe pee John A. Stewart and Edwin 
Hl. Abbot as trustees, Were not, nor was any or either of them, in- 
debted to the said Milwaukee and Northera Raila iV Company iit 
the time of the service of the sald garnishee process, and had not 


nor had either or any of theta in lis or its possession, nor under his 
or its control, any property, estate, or effects whatsoever of said Mil- 
waukee and Northern Railw: iv oni pany Hable tosuch garnishment: 
that said Stewart and said Abbot, as trustees as aforesaid, were in 
possession of the railroad of said Milwaukee | Northern Railway 
Company, ana Copy rating the “iULbie tnacd r ae: by \ ‘Irtue of a lease 
theretofore made between said Ldwin HL Abbot and Jolin A. Stewart. 


, } | : +) _ eed at : 11] , } } 
as trustees, and James ©, Speneer, receiver of the Milwaukee and 
Northern ) Praaiwayv, apport aad 0) Salad COUPE Ta Certain Callse therein 
?) per 7 weadyee ew opt, wilted) , 1 | t fritat be ‘ levpypeny 
pend ix Peau iV, Bib Weeit | } ee OVI, iPusice, Was Complainant, 
‘ . i 


and this defendant, The Mal keeand Northern Railway Company, ‘“ 
The Wisconsin Central ‘Maleos { Company, and others were defend- ; 
ants, by the terms of which lease the rent was payable to said Spen- J 
Cor as such rece iver: Whit relore this 1 It nda hii pravs Judgme hit that ,, 
such garnishee proceeding may be dismissed with Costs, | 

iD Sed Ral ‘ Atte Wey. 
Easterns District oF WISCONSIN, ss; 


Be it remembered that on this 5th dav-of August, IS70, before me 
Ciuliic Angus Smiith : and Dhbaa Le oth tliat hie Wiis thie \ ice-president 
of suid Milwaukee anid North rh Railwas Colipany ; threat he had 


heard read the foregoing answer: that thesame was-true of his own 
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knowledge, exeept as to the matters therein stated upon information 
and belief, and that as to those matters he believed it to he true. 
PRANK M. HOYT, 
Notary Public. Milwaukee (ounty, Wis 


HU May 12, 1SSO0.—Answers of the Wisconsin Central Railroad 
Company, Charles kL. Colby, and Edwin H. Abbot filed, as 
follows : 


Apswer ot Wisconsin f ‘ tral Ag R. (4%. 
(jreuit Court of the United States, Eastern District of Wisconsin. 


Tue Brooks Locomotive Works, Plaintit?, 
against 


THe Mirwatkee AND Nortruern Rarieway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
Kdwin H. Abbot, and John A. Stewart and Edwin H. Abbot as 
‘Truste S, Gaarnishes s. 


EASTERN District or Wisconsty, ) 
City and County of Milwaukee, | 


SS 


Charles L. Colby, being tirst dulv sworn, says that he is now, and 
for more than two vears last past has been, president of the Wiseon- 
sin Central Railroad Company ; that on the seventh day ol July, 
A. D. 1879, he, as president of said Wisconsin Central Railroad Com- 
pany, Wiis sé rved with) il vrarnishee “tilriteais 17) the above-entitled 
action; that the said Wisconsin Central Railroad Company was then 
and is now In no manner and Upon ho account whatever, according 
tw the Ln =t of his know ledye, i! formation. al 7 Ly lief, brace btec or 

under liability to the defendant, The Milwaukee and North#rn 
lt) Railway Company, and that the said Wisconsin Central Rail- 
road Company then had and now has in its POSS ss1on or 
under its contro! he real estate and ho ye rsonal prope rty ( llects, or 
credits of any deseription whatever belonging to said defendant, or 
In Which it had any interest, to the best of deponent’s knowledge, 


Information, and belief, and, as this deponent verily believes, said 
Wisconsin Central Railroad Company Is In noWise lable as vrar- 
nishee in this action, and this affidavit is made by this deponent as 
president aforesaid of satd Wiseonsin Central Railroad Company 
and in its behalf. 


CHAS. L. COLBY. 


Subseribed and sworn to before me this sixteenth dav of March, 
A. D. 1880. ) 
[seAL.] m.ABNL ABNSAN, 
Notary Publie. Milwai beg f ounty, Wisconsin. 
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Answe 4 of Charl Ss a. Colby. 


Circuit Court of the United States, Eastern District of Wisconsin. 


The Brooks Locomotive Works, Plaintiff, 
against 
The Minwavken ann Norruernn Rarpway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
ids on TH. Abbot, and John A. Stewart and Edwin IL. Abbot as 
‘Trusvees, Garnishees. 


1] MAsTerN Districr or Wisconsin, | 
City and f ounty of Milu ruilee. j 


s S . . 


Charles L. Colby, being first duly sworn, says that on the seventh 
day of July, A.D. ISTO, he was served with a garnishee summons 
in the above-entitled action; that he was then and is now in no 
manner and upon no account whatever indebted or under lability 
personally or in his individual capacity to the defendant, The Mil- 
waukee and Northern Railway Company, and that he then had and 
now has in his individual possession or under his individual con- 
trol no real estate and no personal property, ellects, or credits of any 
description Whatever belonging ice sill defendant, or in which the 
said defendant has any interest, and he is in his individul capacity 
In no manner lable as garnishee in this action. 


CHAS. L. COLBY. 


“Subscribed and sworn to before me this sixteenth day of March, 
A. D. ISSO 
[SEAL | K. KENT KENNAN, 


Notary Publie, Milwaukee (County, Wisconsin. 


Answer of Edwin IT, Abhot. 
Cjreuit Court of the United States, Eastern Distriet of Wiseonsin. 


Tie Brooks Locomotive Works, Plaintiff, 
arqa inst 
[2 Tue Mitwatkere anp Norroersx Rarpway Cowrany, De- 
fendant, and The Wiseonsin Central Railroad Company, 
Charles L. Colby, Edwin TL. Abbot, and John <A. Stewart and 
Kdwin TH. Abbot as Trustees, Garnishees. 


EASTERN Districr or WISCONSIN, | 
(uty and County of Milwaukee. 


, . 
~ Ss ° 


Edwin IT. Abbot, being first duly sworn, says that on the seventh 
day of July, A.D. IS79, he was served with a garnishee summons 
In the above-entitled action; that he was then and is now in no 
manner and upon no account whatever indebted or under liability 
personally or in his individual capacity to the defendant, The Mil- 
waukee and Northern Railway Company, and that he then had and 
now has in his individual possession or under his individual control 5 
no real estate and no personal property, effects, or credits of any de- 


er ON 


WORKS, 


PRKOOKS LOCOMOTIVE 


THE 
‘ 


scription whatever belonging to said defendant, or in which the said 
defendant has any interest, and he is in his individual capacity in 
no manner lable as garnishee in this action. 


EDWIN HL. ABBOT. 


Subseribed and sworn to before me this sixteenth day of March, 
A. D. 1880. — 
[SEAL | KR. RENT KRENNAN, 
Notary Public. Milwaukes County, iM oisconsin. 


LS And same dav (Mav 12, ISSO) answer of edwin IL. Abbot, 
In behalf of John A. Stewart and Edwin Li. Abbot, as trus- 
tees and garnishees, filed as follows: 


Answe - of kedivin /1. Abbot in i halt of Hliinse if A © Jolin A. Nie wart, 


Trustees, (ls (Crarnishees. 
Circuit Court of the United States, Eastern District of Wisconsin. 


Tue Brooks Locomotive Works, Plaintiff, 
against 
THe MILWAUKEE AND NoktTuern KRattway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
Mdwin TH. Abbot, and John A. Stewart and Edwin HL. Abbot as 
‘Trustees, Garnishees., 


EASTERN District or Wisconsin, } 
(ity and County of Milowan ve. j 


So. 


Edwin If. Abbot, being first duly sworn, says that on the seventh 
dav of July, A. D.1S79, he and the defendant, John A. Stewart, of the 
city, county, and State of New York, were summoned as garnishees, 
In their jot capacity as trustees of the Wisconsin Central railroad ; 
that they were then the trustees of the Wisconsin Central railroad 
and in possession thereof, under and according to the terms of their 

Indenture of trust and mortgage of said railroad dated the 
14 first day of July, A. D. 1S71; that said Stewart then resided 

and was and still is bevond the jurisdiction of this court, and 
that this aftiant now answers jointly for said trustees in this action ; 
that the garnishee summons in said action was served upon this 
afliant on the aforesaid seventh day of July, A. D. 1879, upon the 
ground, as he is informed, that this afliant was jointly liable with 
sald Jolin A. Stewart, as trustee aforesaid, upon some alleged in- 
debtedness of said trustees to said Milwaukee and Northern Rail- 
way Company. Said Edwin EH. Abbot, in behalf of himself and said 
Stewart, trustees as aforesaid, now answers to said garnishee process: 
That this athant is informed and believes and therefore avers: 

First. That the Wisconsin Central Railroad Company, on or about 
the eighth dav of November, A. D. 1875, executed with said Mil- 
waukee and Northern Railway Company a lease of the Milwaukee 
and Northern railway, so called, a copy of which is hereto annexed, 
and marked Exhibit “A.” 

Second. That said Wisconsin Central Railroad Company there- 
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after, on or about the first day of December, A. D. 1875, entered into 
and upon and took possession of said Milwaukee and Northern rail- 
way under said lease; that thereafter said Milwaukee and Northern 
Railway Company and said Wisconsin Central Railroad Company 
executed a certain supplemental agreement, dated the first day of 
June, A.D. 1875, copy of which is hereto annexed and marked Ex- 
hibit “ B.” 

Third. That thereafter said companies executed a certain agree- 
ment, dated the tenth day of October, A. D. 1876, copy of which ts 
hereto annexed and marked Exhibit *C.” 

fourth. That thereafter, to wit,onor about the eighth day of Jan- 
uary, A.D. IS7S, as this affiant Is informed and believes, a certain 
hotice Was served tipron sald railroad Company purporting to de- 
scribe an alleged assignment of said lease to one Jesse Hlovt, trustee, 
copy of which is hereto annexed and marked Exhibit “D;" but this 
afliant ts lynorant as to the (ruth of the statements contained in said 
hotice, and whether said assignment was ever made as therein stated, 

and, if ever made as alleged, what its terms and contents are, 
le) and whether the same was made upon any consideration, 

and, if so, What; but this afliant is informed and believes that 
said Jesse TLovt was then and there, and ever since has been, and 
still is the president of the Milwaukee and Northern Ratlway (‘om- 
pany. 

Fifth. That. thereafter, on or about the third day of January, A.D. 
IST, this afliant and Jolin A. Stewart, as trustees aforesaid, lawfully 
and underand by virtue of the provisions of their indenture of trust 
anid Mortvage ol the Wisconsin Central railroad, hereinbefore referred 
to, entered par and took J Ose =s10n, pursuant to the terms of their 
trust, of the property covered by that mortgage, and thencetorth 
operated and are now operating the Wisconsin Central railroad in ful- 
filmentof said trust andof them duty as said trustees; that when they 
took possession, as aforesaid, they found said Wisconsin Central Rail- 
road Company was operating the Milwaukee and Northern railway 
under the lense “nid mureeiive hits aforesaid . that suid trustees refused 
to recognize and aceept said) lease in any manner or form, and re- 
fused to ratity the same or to Operate said Milwaukee and Northern 
railway under the same, and never did recognize, accept, or ratify 
said lease or operate said) railway under it, but declined absolutely 
to assume any obligation whatever under that lease, and so notified 
the Milwaukee and Northern Railway Company and said Jesse 
Hoyt, ashe was the president of said railway COTMpPany, and the SuTr- 
Viving trustee under its first mortgage and bonds. and the trustee 
under the lease of the Milwaukee and Northern Reilway Company 
to the Wisconsin Central Railroad Company, and the assignee of 
said lease named tm said notice of said alleged assigniment thereof, 
and served upon said Toyt a certain notice in writing, copy of which 
is hereto annexed and marked Exhibit E, and also served Upon one 
Angus Smith, as he was the vice-president of said Milwaukee and 
Northern Railway Company, and the agent in Milwaukee of said Jesse 
Hovt, a copy of satd notice on the same day, to wit, the eleventh day 
of January, A. D. 1ST. : 
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Sixth. That said trustees Stewart and Abbot remained in posses- 
sion, as aforesaid, of the Milwaukee and Northern railway 
until the first day of May, A. D. 1879, without objection from 
1G any of the parties interested in said railway, and during the 
intervening period received the earnings thereof; that sub- 
sequently, on the twenty-third day of July, A. D. 1879, upon an ae- 
counting together, it was agreed by and between said Stewart and 
Abbot, as trustees as aforesaid,and said Jesse Hoyt, as president of the 
Milwaukee and Northern Railway Company, and as trustee of the 
Milwaukee and Northern Railway Company, and surviving trustee 
under its first mortyvage and bonds, and trustee under its lease of its 
railway to the Wisconsin Central Railroad Company, and assignee 
of said lease under alleged assignment thereof from said Milwaukee 
and Northern Railway Company, and in any and -every other ca- 
pacity wherein said Hovt re presented said rs ailway, said Hoyt being 
then and there the president of said Milwaukee and Northern Rail- 
Way Company, that the sum of tw ntv-elght thousand two hundred 
fifty-eight and forty-four one-hundredths dollars (828,258.44) was 
the amount and the only amount payable by said trustees Stewart 
and Abbot to the party lawfully entitled to receive the same out of 
the moneys received by said trustees Stewart and Abbot from the 
operation of the Milwaukee and Northern railway since the third 
day of January, A. D. 1ST), to the first day of May, A. D. 1879, in 
full settlement of all account thereof between said trustees and the 
parties Interested in said railway and in full settlement for said trus- 
tees’, Stewart and Abbot, operation of said railway during said  pe- 
riod: that sald sum of = hiv-¢ rorlyt thousand LWwo hundred fiitv- 
eight and 44, dollars (828,255.44) was the reasonable and fair rental, 
and the whole amount prrarpn rly to be paid by said trustees for the 
use and occupation of the railroad of the Milwaukee and Northern 
Railway Company while so in possession of the said trustees Stewart 
and Abbot: that this sum-was in possession of said trustees Stew- 
art and Abbot in their eapacity of trustees, as aforesaid, at the date 
of the service aforesaid upon them of the garnishee summons in the 
above-entitled action : an the sited Stewart ana Ab bat. bee) hy in 
doubt as to whether the facts and circumstances aforesaid, which are 
fully and truthfully set forth, cast any lability as garnishees 


7 upon them, have answered fully and hereby submit the ques- 
tion of their lability to the court. 
(Signed) EDWIN IL ABBOT, 


Trustee (ls Afore said, 


Subseribed and sworn to before me this sixteenth day of March, 
A. D. 1SS0. 
[SEAL. | RK. KENT KENNAN, 
Notary Public, Milwaukee Countu, Wisconsin. 


Exnisit “ A.” 
This indenture of lease, made this eighth day of November, A. D. 


IS73, by and between The Milwaukee and Northern Railway Com- 
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pany. party of the first part, and The Wisconsin Central Railroad 
Company, party of the second pruart— 

Witnesseth : That the first party, in consideration of the agree- 
ments of the second party hereinafter contamed, has let, demised, 
and leased, ana by these presents does let, demise, and lease, unto 
the second party cull that pearl of the railroad constructed ly the first 
party extending from its terminus in Milwaukee COULLY to Gareen 
Bay, together with the branch to Menasha, all in the State of Wis- 
Cousih, ana all its tracks, depots ania depot erounds, rights of Wil, 
bridges, side tracks, turn-tables, water-tanks, engine houses, shops, 
nid builders. anid all ifs motive power ana rolling-stock of every 
description, its iron rails, fish-plates, spikes, tools, implements, rail- 
roud materials and supplies of every description now on hand for 
the construction and repair of said: railroad, and all its property of 
every sort and deseription, rights, liberties, franchises, and privi- 
loves belonging to said first party in any way appertaining to the 
demiised pore Hrses, = thay et toa certaim mortvage executed ly the first 
party to Joss Hlovt apd A. Warren Greenleaf, trustees, to secure 
puvinent of its lirst-mortgage bonds, which are issued, or to be 

ISU , cul the rate of ohteen thousand dollars per nille and 
Is no more on satd road, dated December Ist, A.D. ISTO, and re- 

corded in the office of the secretary of state of the State of 
Wisconsin A schedule of the demised property Is hereto annexed 
and marked A: 

To have and to hold the same for and during the term of nine 
humdred ane HINetV-nIne vears from and after the thirtieth day of 
November, A.D. eighteen hundred and seventy-three, in: undis- 
turbed possession, use, and control unto the second party, its succes- 
sors and assigns, provided the agreements, covenants, and stipula- 
tions made herein by the second party are faithfully performed, 
and until breach, if any, thereof by the second party, its successors 
Or asSlens. , 

Yielding and paving rent therefor as follows, to wit: In and for 
each vear of said term wherein the Vross earnings received from: the 
denrised Premises, as hereimafter set forth, shall exeeed the sum of 
one mitlion dollars, thirty per cent. of said gross earnings; and in 
and for each vear of said term wherein said gross earnings shall 
exceed eight bundred thousand dollars, but not exceed one million 
dollars, thirty three per centuim of said Cross earnings : and in and 
for each Vear of s tial teri wherein sited TOSS earnings shall he less 
than eight hundred thousand dollars, thirty-tive per cent. of said 
gross carnings. Upon the first dav of February, A. D. eighteen 
hundred and seventy-four, the second party shall state to the first 
Parey ahh account, as nearly exact as Is practicable, of the cross carn- 
Ings received from and upon the demised premises during the 
month of December, A.D. eighteen hundred and seventy-three, and 
shall, semi-annually, state an exaet account of said CTOs CATH Ds 
for the six months ending May thirty-first and November thirtieth, 
as soon thereatter as the same ean be made up, and within ten 
months thereafter in any event. Like accounts, approximately 
made, shall be stated to the first party on the first day of every 
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month of and for the business of the month next but one preced- 
ing; and upon said first day of F®bruary and the first day of 
each following month during said term the second party shall 
pay the amount of rent so approximated, at the rate of thirty- 
live per cent., until facts show that the earnings will warrant 

au lower rate, for the month next but one preceding, 

1!) to such trustee as shall be from time to time jointly selected 

by the parties hereto upon the trust to keep the same until 
the next Installment of interest is due upon the bonds issued by the 
first party under their first mortgage,and then to apply the same, or 
so much thereof as shall be necessary, to the payment of said inter- 
est When and as payable, and, if any surplus remain after pay- 
ment of said interest, to pary the same to the tirst party, Its successors 
and assigns, unless said surplus or some part thereot is due to the 
second party for advances, as is hereinafter provided, made to or for 
the benefit of the first party to pay said interest, and if said surplus, 
or any part thereof, is so due, then to second party, as hereinafter pro- 

Vided, so much as is due for said advances and interest. But said 
rent shall not be paid over to the first party until and unless all 
matured interest has been paid on said bonds and all advances made 
by the second party on said interest account repaid to said second 
party, but in every case so much thereof as shall be necessary for 
that purpose shall be applied, first, to said matured interest, and, 
second, to the reimbursement of said advances and interest thereon, 
and the remainder paid over tu the first party. All accounts shall 
be exactly balanced upon the semi-annual statements aforesaid. Un- 
til otherwise jointly agreed the Wisconsin Marine and Fire Insurance 
Company Bank is appointed trustee aforesaid, and every such trustee 
shall be required to give security, whenever either party shall 
request In writing, in such manner and amount as the parties hereto 
nav agree upon, or any court having jurisdiction In the premises 
determine, 

(rross earnings herein shall be taken to mean gross receipts less 
all taxes; and it Is agrecd that all taxes shall be deducted from the 
vross receipts and paid by the second party before computation of 
rent on gross carnings. 

And the parties hereto covenant with each other as follows, to 
Wit: 

lirst. The Milwaukee and Northern Railway Company covenants 
that it is lawfully empowered to make this lease, and that it wall 

maintain and protect the second party in quiet and peaceable 
2) use, possession, and enjoyment of the demised premises, and 

will warrant and defend the same to the second party during 
he term aforesatd, or until Possession taken for breach, if any, by 
he second party of its agreements and covenants. 

Second. ‘The first party also covenants that it will COM) ‘lete cer- 
tain constructions, re pMalEs, and Im pro vements enumerated in sched- 
ule marked “ BL” hereto annexed. 

Third. The first party also covenants thee it it will assign to the 
second party, or, at its election, carry out in the name of the first 
party, but for the benefit, at the expense, and under the direction of 
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the second party, all outstanding contracts, undertakings, agree- 
ments, and connections with Sther railroads and individuals, so far 
as the same are assignable and the second party eleets, which the 
first party has made for the operation and improvement of the de- 
mised premises, 

Fourth. The first party further covenants that it will pay at their 
maturity, elther by l new Issue of bonds not larger ih amount, nor 
ata higher rate of intercst, nor at a greater rate per mile, than its 
present lirst-mortgage bonds, or it) such other nahnher as it Mav 
elect without increasing in any way its indebtedness bevond eighteen 
thousand dollars per mile upon the demised railroad at eight per 
eentiuim peraniii interest its present first-mortgauge bones, and that it 
will pay all interest when and as the same is due upon said first-mort- 
ice bonds, and forever hold) the second party harmless therefrom, 
and will not issue any more bonds under its present mortgage be- 
f cightecn thousand dollars per mile upon the 


vond the amount of 
cle ! rise premises, and will rel iT anv Will make, create, oy suffer 


any other lien or incumbrance whatever upon said demised) prem. 
ises during the term of this agreement without the consent of the 
second party, 

hifth. The first party further covenants threat if will Issue bonds 
under a new mortgage, or otherwise provide means for laying an 
additional track whenever the second party shall request, and a 
commission composed of the presidents of both roads anda 
third person jointly selected by them = shall certify that the busi- 
ness of the road requires a second track for its accommodation, and 

said bonds shall be negotiated and the proceeds applied under 
zi the direction of the second party, and the second party 

shall, if desired, provide tor the payment of interest thereon in 
the same manner as is provided in this indenture in regard to the 
first-mortgage bond Show outstanding, The first party also uoerees 
threat whenever and i the first Parey takes pss ss10N of the demiused 
premises it will pay the second party the fair value of all buildings and 
permanent ln provements made by the second party pon the de- 
mised premises and will allow the second party to remove all its 
OoWn motive power ana rolline-stock. 

Sixth. The Wisconsin Central Railroad Company agrees to ac- 
cep the dems nel lease of the demitsed premises, ine to Operate 
the same and maintain in first-class condition the railroad of the 
first party in connection with and as part of its own road, and to 
keep the same, including all fixtures, tools, implements, and rolling- 
stock, In good repair, and do all of its own business which it can 
control over the road of the first party, and list its best ellorts to le- 
velop the business of both roads alike and make the road of the first 
party its trunk line to Milwaukee. But this agreement is not in- 
tended to preclude it from extending its OWT) road, by lense or 
otherwise, to Portage city and to Manitowoe. 

Seventh. The second party further agrees to keep full and true 
books of account, showing the business done upon the demised 
premises, anid will credit the first party with its pero rate share of 
the gross earnings upon said demised premises, to wit, the same pro- 


or ree eee 


2) be hereto affixed, this eigh 
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portion thereof which the distance [the] freight and passengers are 
transported over the road of the first party bears to the whote distance 
they are transported by the second party, and will allow the presi- 
dent, or other officer of the first part duly authorized for that pur- 
pose, at ali reasonable times to inspect the said books, and will far- 
nish them with full information to ascertatn the gross earnings and 
the proportion thereof to which the first party ts entitled, and will 
allow them to examine the road and rolling-stock and demised 
premises, and will keep the same in substantially as good working 
order and repair as they are in when delivered to the second party. 
Kighth. The second party also covenants to pay the rent 

y hereinbefore reserved when and as payable, and also cove- 
nants, if the rent paid to the trustees aforesaid in any six 
months previous to the payment of interest on the said first-mort- 
gare bonds is not enough lo pay the whole interest then maturing, 
to advance so much money as may be Hecessary to take Uy the 
balance of the COUpPOots for Interest as they become due and pavable, 
and to take them up; and it is expressly agreed between the partics 
to these presents that for all sums so advanced the second party 


shall hold said coupons as a lien, and the same is hereby made and 


constituted a lien on the rent hereby reserved and on all property 
hereby demised and leased prior to and superior to all other liens 
except the said mortgage until the Sabie be fully reimbursed with 
Interest at eight per centum per annum out of the said rent or other- 
wise by the first party. It is also agreed that any surplus of rent 
Which appears upon the semi-annual adjustments of accounts shall 
be petted to the second paLrey, so fur as may be needed fo cover any 
advances nicl Interest thereon made te) prrente cl the coupons aforesaid, 
unl threat only the residue of said surplus, i! any, shall be paid to the 
first party. 

Ninth. It is further jointly agreed that, if the second party fails 
or neg cts for the Space of six months after written demand made 
by the first party to perform any of its covenants and agreements 
herein contained, then it shall be lawful for the first party, in addi- 
tion to all other remedies at law or in Cqpuity, fo enter Upon the le- 
mised premises and repossess itself of the same; and the second 
pearty covenants preraaer ably Lo surrende r the same Lp ran TT ntiry. 

li witness whereof the parties hereto have caused these presents 
to be signed by Angus Smith, vice-president of the Milwaukee and 
Northern Railway Company, for and in behalf of sata COTMpPANnY, ana 
by Gardner Colby, president of the Wisconsin ( ‘entral Railroad (‘om- 
pany, for and in behalf of said company, they being thereunto law- 

fully authorized so to do, and the seals of said companies to 
th dav of November, A. D. 1873, 
in the city of Milwaukee and State of Wisconsin. 
(Signed) THE MILWAUKEE AND NORTHERN 
RAILWAY COMPANY, 
ly ANGUS SMITH, iee-President. [<I AL. | 
(Signed) WISCONSIN CENTRAL R. R. CO, — 
By GARDNER COLBY, President. [ss AL. | 
In presence of— 


O. H. WALDO. 
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‘ n } 
SCHEDULE B. 


As provided for in the lease of the Milwaukee and Northern 


Railway Company to the Wisconsin Central Ratlroad Conipany, 


dated November Sth, A. D. IS73— 

The Milwaukee and Northern Railway Company agree to fully 
complete the depot at Grecnleaf station and the depot at Ledge ile 
iy fore the first sit of January, A. 1) 1S. 4, ania to fully Compl icc 
the feneme on the whole — : ri oof to Menasha and Green Bay 


on or before the first of Jul ,D. 18% 
Agree to connect side t ote af eh ones with main track on north 
end before January Ist. ISa-h. cunie o complet e the envine-house ana 


water tank at Groen Bay ou or before January Ist, Sct 

he <tel COMPEP HATTA also aoeTCes § | bariled ut (Career any il depot 
sitntihar to that at [dep re, and to extend track to north side of block 
seven (7) before July st, IST4, ane to extend tracks in “ niasha to 
thas Le I above the ‘| ideh toe lore the Clos of |S e4 slniel “lse in) this 
rearoof buildings on the water power before the first of June, Se, 

the Wisconsin Central Ratlroad Company so cleet 

Agreed Lo on behalf of thie Milwaukee nicl Northern Rarlway 
Conipany 

(Signed) m& B. GBEBRNLEAF, 
| Gen'l Manager. 


Agreed toon behalf of the Wisconsin Central Railroad Company, 
21 eximioir * Bb.” 


_* 


Supplementary agreement made this ~— dav of June, A. D. 
eighteen hundred and seventy-five, by and between the Milwaukee 
and Northern Railway Company andthe Wisconsin Central Rail- 
road 4 OUlpany, 


Whereas (1) the ( ilith day of Nove mber. A. 1). elohteen beraaned yr 7 


and seventy-three, the Milwaukee and Northern Railway Company, 


party of the first: part. and the Wisconsin Central Railroad Com- 
pany, party of the second part, executed a certain Indenture of lease 
of the Milwaukee and Northern railroad and other property : and 
Whereas certain modifications of said lease have been mutually by 
sald companies agreed: 
Now, therefore, said fNeagres 08" ee themselves, their successors 

and ASSLOTIS, 1 espe CU] I\ do | mre DV, 1] ace lition ic. the stipulations 
of said lease and int modification thy ae so far as those stipulations 


are mconsistent herewith. agree as follows, to wit: 


lirst. In leu of the rent reserved in lease and of all advanees of 


monev to take up the interest coupons of the Milwaukee and 
Northern Railway Company, as provided in said lease, the Wiseon- 
sin Central Railroad Company shall pay, and the Milwaukee and 
Northern Railway Company shall accept, for and during the space 
of three vears from and after the first dav of June, A.D. eighteen 


hundred and seventy-five (1875), the amount of forty per cent. of 
the LTross carhnibngs received from the demised prenilses, and, after 


== 
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the expiration of said three vears and during the remainder of the 
term, the rent shall be paid as reserved in said lease if the rent so 
reserved is sufficient to pay said coupons, but if not sufficient to pay 
said coupons, then the Wisconsin Central Railroad Conipany shall 
pay, and the Milwaukee and Northern Railway Company shall 
accept, 1) full sutisfuction f rent for the demused premises, such 
part ol said Cross curnings, hot exceeding In anv event lorty per 
ecnt. thereof, as shall be sufficient to pary sila COUPOTs, all accounts 
Ly Ing settled « xactly, and all liabilities and obligations between the 
two companies being adjusted and discharged by and upon the 

semi-annual statements provided in sald lease, and on the 
) thirty-first day at May nd the thartieth day of November 

In each vear, and sid semi-annual stutements being accepted 
ly each COMMA as final cljustine nts of all claims for rent of the 
demiused pers lnises to the respective dates thereof. 

Second. Taxes, from and after the first dav of January, A. D. 
eighteen hundred and eighty (PSS80), shall not be deducted from the 
Gross rec Iprts before computation of rent for the demised premises, 
but shall thenceforward be borne and parte by the lessee as prac of 


. 
~ 


thy operating CN Pclise s, 

Third. The Milwaukee and Northern Railway Company hereby 
uUgTeCeEs ti) perform prior to Doce rea bo r tirst, A, 1). elohteen hundred 
and seve hitv-siNX (IS76), all its agreements in reference to the demised 
pore Hilses which are at thiis date unfultill d, and to compl te without 
unnecessary delay the various structures which are on its part con- 
tt niplated to be boraglt under provisions of said louse and schedules, 
hia also hor by aderces thirst if the “LTH bi het finished prior to the 
first ais of December, A. DD. 1876, then the lessee is hereby author- 
ized to complete the same forthwith at the expense of the lessor and 
la apply to this PUPpPOse, SO faras Is nec SSUPY for such completion, 
citi surplus rent, after prc ment of the COUPOTS aforesaid, which shall 
be then or thereafter Curhie dl. 

Fourth. - The Milwaukee and Northern Railway Company, in con- 
sideration of the increased rental and agreements aforesaid on the 
part of the Wisconsin Central Railroad Company, hereby releases 
the Wiseonsin Central Railroad Company from any and all obliga- 
tion te iY reafter make alli advances s ol maney lo tuke tl} the lnter- 
est coupons of the Milwaukee and Northern Railway Company, as 
stipulated In said lease, and also from any anal ¢ very obligation and 
liability arising ont of any previous neglect to make said advances 
hitherto due and pavable under terms Ol said lease, anc also from 
any ania every obligation to pury any iohey under said lease ariel 
any provision thereot in) the nature of rent ane advances to or tor 
the bem fit of the Milwauke eC and North rh Railway Company, (X- 
cept the proportion of gross earnings (not exceeding In any event 
forty per cent. thereof) which is herein agreed, when and as the same 

Is parable under terms of this agreement and said lease. 
265 hifth. If any difference of opinion arise as to the perform- 
ance by either party of its covenants contained in said lease 
and in this agreemnent said difference shall be submitted tw three 
competent arbitrators, who shall be jointly selected by the parties, 


a ata Tee a 
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or, in default of such selection within sixty days after written re- 
quest therefor, shall be Appolat don the application of either party, 
after ten days’ notice in writing to the other party, by auny judge of 
the circuit court of the United States having for the time being juris- 
diction in this district or of some United States court succeeding sald 
court in said district. And it is further agreed that the written 
award of said arbitrators, or a majority of the same, made after due 
notice to and hearing of both parties and their Withesse s, shall have 
the le (y al eflect of an award. 

Sixth: All the provisions of said lease, except so far as the same 
are here ‘in expressly modified or changed, are hereby by each of said 
compan les ratified and eolulirmed, and all causes of action for breach 
of any agreement therein contained, which have arisen from its date 
of execution until this day, are hereby mutually waived and forever 
released by and between said companies, 

ln witness whereof th: partie s hereto have caused these presents to 
he signed respeetfully by Angus Smith, vice-president of the Mil- 
waukee and Northern Railway Company, for and in behalf of the 
Milwaukee and Northern Railway Company, and by Gardner Colby, 
nresident of the Wisconsin Central Railroad Company, for and in 
behalf of the Wisconsin Central Railroad Company, they being 
thereunto lawfully authorized so to do, and the seals of the said 
COMPAL es to be hereto aflixed this first dav of June, A. |). eleliteen 
hundred and seventy-five, in ihe city of Milwaukee and State of 


Wisconsin. 


(Signed) THE MILWAUKEE AND NORTHERN 
RAILWAY COMPANY, 
6 [sean] By ANGUS SMITIL, Vice-President. 


(Siened) THEE WISCONSIN CENTRAL RAIL- 
ROAD COMPANY, 
[scat] By GARDNER COLBY, President. 


ln presence o{— 
(Signed) =F. MARINER. 
L. & DIAON. 


24 Sratré oF WUSCONSIN, 
( ounty of Milwaukee. j 


* s by 


Mitwackek, June 2d, 1875. 
Personally appeared Gardner Colby, president of the Wisconsin 
Central Railroad Company, and Angus Smith, vice-president of the 
Milwaukee and Northern Railway Company,and severally ack nowl- 
edged the foregoing instrument to be the free act and deed of their 
respective corporations, 
Before me— 
[SEAL | (Signed) kW. WEBSTER, 
Notary Public. 


“In 
he 
wl- 
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Agreement made this tenth day of October, A. D. eighteen hun- 
dred and seventy-six, by and between the Milwaukee and Northern 
Railway Company; Jesse Hovt and A. Warren Greenleaf, trustees ; 
James Ludington, Guido Ptister, Angus Siith, and Jesse Hoyt, 
parties of the first part, and the Wisconsin Central Railroad Com- 
pany, party of the second part: 

Whereas, on the eighth day of November, A. D. eighteen hundred 
and seventy-three, the Milwaukee and Northern Railway Company 
executed to and with the Wisconsin Central Railroad Company an 
indenture of lease of the Milwaukee and Northern railroad, wherein 
the Wisconsin Marine and Fire Insurance Company Bank was ap- 
pointed a trustee for certain PUPposes therem declared : 

And whereas, on the first day of June, A. D. eighteen hundred 
and seventy-five, sald corporations executed a supplemental uoree- 
ment modifying said lease, and subsequently, on the same day, ex- 
ecuted an additional agreement, wie reby Jesse Ilovt, of the city of 
New York, was appointed temporary trustee under said lease so as 
aforesaid modified, for the period of twelve months, which period 
has now expired : 

And whereas said Jesse Iloyt and A. Warren Greenleaf, 
2S trustees of.the first mortgage and bonds of the Milwaukee 
cand Northern Railway Compaty, have heretofore instituted 
against sald company a suit In equity in the cireuit court of the 
United States for the eastern district of Wisconsin for the foreclosure 
of said mortgage and bonds, and are now entitled, at their option, to 
take a decree against said Milwaukee aud Northern Railway Com- 
pany and evict said COTMPAany from said railway and all other prop- 
erty covered by sac lnortgage and le ase ; 

And whereas said James Ludington has heretofore instituted 
against the Milwaukee and Northern Railway Company a suit in 
the circuit court of Milwaukee COUNTY, in the State of Wisconsin, 
wherein he has obtained a judgment of foreclosure and sale against 
said company ; 

And whereas, on the 27th day of December, A. D. eighteen lun- 
dred and seventy-five, all the franchises of the Milwaukee and 
Northern Railway Company and all its property, records, and writ- 
Ings, together with said lease of said railway, was in pursuance of 
said judgment sold at public auction by the sheriffof said Milwaukee 
COUNTY ; 

And whereas Guido Ptister, Angus Smith, James Ludington, and 
Jesse Lov: illege some claim er title, legal or equitable, jointly or 
severally, in and to the premises, under and by virtue of said sale, 
or otherwise : 

And whereas all the parties interested in the premises desire the 
appointment of a trustee under said lease so as aforesaid modified, 
without prejudice to the legal rights of either party in the prem- 
Ises : 

Now, therefore, the parties of the first part severally declare that 
ho person or corporation not now joined in this agreement is, to the 
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best of their knowledge, information, and belief, in any way iter- 
ested, or asserts any rights, title, or interest in and to the premises, 
Or aly paar thereof, and they severally request the purty ot the 
second part lo assent to the appolutun nt of Jesse Hoyt iis trustee un- 
der said lease so as aforesaid modified, and hereby declare that 
29 any and all receipts given by said Tloyt for any and all 
Inonevs to him pid by the lessee on account of the rental re- 
served In said lense so as foresaid modified shall bea full quittance 
to the lessee therefor and an absolute bar mn favor of sald lessee 
aes any and all Persols whatsoever clanming the same, and the 
sald parties of the jirst part jointly and severally covenant to hold 
said lessee harmless against any and all claim at any time hereafter 
made by any perso) (oy corporation whatsoever as to the moneys =O 
paid to said Hlovt as trustee. 

And all the parties hereto do hereby aeree anil consent that Jesse 
Hoyt, of the city, county, and State of New York, be, and hereby is, 
appotuted trustee under said lease and supplemental agreement and 
shall so continue until ninety days after written notice shall have 
becn given by any one or more of the parties herein named to said 
Hoyt of ther desire to apport anew trustee mn tis place, and that 
sald Tlovt shall, at the expiration of ninety days after said notice 
has been given, cease to be such trustee, whereupon all the rights of 
the several parties hereto shall be the same as if this agreement bad 
never been made, 

And Jesse Hoyt hereby accepts said trust and agrees that during 
the time he shall be trustee as aforesaid either party to said lease 
may, In the name of, but without any expense to, said Hoyt, use his 
namie as trustee mM any legal proceedings which said party may de- 
sire to Institute In order to obtain the decision of the United States 

-tircuit court upon the construction of said lease or administration 
of said trust. 

In testimony whereof the Milwaukee and Northern Railway Com- 

pany has caused these presents to be sealed with its Common seal 
and to be signed by Jesse Hoyt, its president, for and in behalf of 
said company, and said Jesse Hoyt and A. Warren Greenleaf, trus- 
tees: Guido Pfister, Angus Smith, James Ludington, and Jesse Hovt 
have hereto set their hands and seals, and said Wisconsin Central 
Railroad Company has caused these presents to be sealed 

of) with its corporate seal and to be Slane by Charles L. Colby, 
its vice-president, for and in behalf of said company, the dav 

and year above written. 

MILWAUKEE AND NORTHERN 
RAILWAY CO., 

[SEAL. | (Signed) By JESSE HOYT, President. 

(Signed } JIKSSE HOYT, Trustee. SEAL. | 
A. W. GREENLEAF, Trustee. SEAL. | 
JAMES LUDINGTON, Trustee. [seat | 
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MitwatKere, Wis., Jan. Sth, 1878. 

The Wisconsin Central Railway Company—Charles L. Colby, presi- 

dent. 

Dear Str: You will please take notice that the lease between the 
Milwaukee and Northern Railway Company and your company, 
and all modifications thereof, and all rents due and to grow due 
thereon, and all the covenants in such lease and the modifications 
thereof have been assigned to us Upon the trusts contained a the 
Mortgage deed to us to seeure the first-morigage bands, and that 
you are expected to pay over the rents to Mr. Jesse Hoyt, as you 
have heretofore paid them, such assignment being intended merely 
as further security for said bonds and not to disturb the relations of 
the parties to such lease and modifications. 


Yours, ete.. JESSE HOYT anxp 
A. WARREN GREENLEAF, 
(Signed) By bk. MARINER, Their Attorney. 


. S 29 
Exuipit “ | 
ae . ae 


New York Crry, N. Y., Jan’y 11th, ‘79. 
Jesse Hoyt, Esq., president of the Milwaukee and Northern 
o> Railway Company, and surviving trustee under its first 
mortgage and bonds, and trustee under its lease of its railway 
to the Wisconsin Central Railroad Company, and assignee of said 
lease under assignment thereof. 

Dear Str: We beg to inform you that on the third day of Jan- 
uary current we, as trustees under and by virtue of the provisions 
of the first mortgage of the Wisconsin Central Railroad Company, 
entered upon and took possession of the property covered by that 
Mortgage, and are now operating the Wisconsin Central ratlroad. 

We find that said Company Was operating the Milwaukee and 
Northern railway under a lease. We are not sufficiently informed 
upon the subject to warrant us in assuming any obligation under 
that lease. We therefore notifv vou that we decline to assume, af- 
firm, or in any way ratify that lease. We wish, however, not to 
Interfere in any way with the welfare of that railway; and, unless 
you otherwise elect, will continue for the present to operate the same 
temporarily for such compensation as that service may be fairly worth, 
anid, as far as is necessary, but not in excess of itsearnings, to repair the 
same as the Wisconsin Central Ratlroad Company Was doing, and 
also to perm the business of the Wisconsin Central Ratlroad Com- 
pany to be done as heretofore over that railway. We suggest that 
you arrange for an early personal interview with us, at which you 
will make known to us vour wishes, and confer with a view to a 
more permanent arrangement. 

We are ready to submit to the parties In interest any proposition 
which vourself and we are jointly able to recommend. 

We are, verv respectfully, your obedient servants, 

(Signed) JOUN A. STEWART, 
EDWIN TL. ABBOT, 


Trustees. 
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OZ And same day (May 12, 1880) came the plaintiff, by its 
attorney, and filed notice that it takes issue on the answer of 
the defendant, Milwaukee & Northern Railway Company, and also 
filed notice that it takes issue upon the answer of John A. Stewart 
and Kdwin IL. Abbot, trustees, as garnishees, which notices are as 
follows: 

Nolivce of Taking [ssi fail Answe i of De fi ndant. 


Cjreuit Court of the lnited States for the eastern District of 
\Visconsin. 


Tue Brooks Locomotive Works, Plaintifl, 
against 
The Minwavukere anp Norriern Ratpway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
Mdwin TL. Abbot, and John A. Stewart and Edwin TL. Abbot, 
Trustees, Garnishees, A 
To the Milwaukee and Northern Railway Company, Defendant : 
You will please to take notice that the above-named platatill lias 
eleeted and hereby does elect to take issue on Vour answer to the 
garnishee summons served in the above-entitled action on the un- 
signed, the plaintiffs attorney therein, on the Sth day of August, 
A. DO IST9, and that the said plaintiff will maintain the said above- 
named evaurnishees to be Hable as eurnishees of the above-named 
~ defendant in the above-cntitled action notwithstanding your said 
answer, 
Dated Milwaukee, August 19th, A.D. 1879. 
DE WITT DANIs, 
Pls Atty. 
Endorsed as follows: Due service of a copy of the within 
notice admitted this 19th day of August, A.D: 3670. FF. 
Mariner, def’ts’ att’y. 


we 


Notices of Taking Issue on Answer of Sewart & Ahhot. Trustees. “KX 


(rarnisheesr. 
Circuit Court of the United States, Eastern District of Wisconsin. 


Tit Brooks Locomotive Works, Plaintiff, 
against 
Tht Minwatkee ANnp Norrierys Ratiway Company, Defendant, 
and The Wisconsin Central Railroad Company, Charles L. Colby, 
Kdwin HE. Abbot, and John Stewart and Edwin H. Abbot. as 
Trustee, Garnishees, 


GENTLEMEN: You will please to take notiee that the above-named 
plaintul hereby elects to take Issue Oh VOUr atiswer to the varhishee 
SUDHOTLS in the above-entitled action. and Will maintain you to be 
liable as garnishee of the above-named defendant. The Milwaukee 


of 
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and Northern Railway Company, in the above-entitled action, not- 
withstanding your said answer. 

Yours, &e., DAVIS anp RIESS, 

Plaintifi 's Attorne 

To John Stewart and Edwin HH. Abbot, as trustees, garnish 

endorsed as follows: Due service of within notice admpfed Au- 

yuist "Sth, A. D. 1S79. John A. Stewart & Edwin Tl. Abbot, 

4 trustees, by FE. Il. Abbot. May 15, 1885. Deposition of I. HI. 


. 


Abbot received from llugh van, U.S. com r, WN filed. 


And afterwards, to wit, at a stated term of said court begun and 
held according to law at the city of Milwaukee on the first Monday 
of January, A. D. 1885, and on the ninety-fourth day thereof, to wit, 
on the 17th day of May, A. ISSo—prese nt, the Ilon. John M. 
Harlan, associate justice of the Supreme Court of the United States, 
assivned to this circuit, presiding, and the Hon. Charles E. Dver, 
district judge—thie following proceedings were had, to wit: 

Trial. 
Brooks Locomotive Works | aA 
's, 

Toe Minwackee & Nortiern Ratriway Co., Defendant, | At law 
and The Wisconsin Central Railroad Company, Charles { * law. 
a Colby, Edwin TH. Abbot, and John A. Stewart & Ed- 
win il. Abbot as Trustees, Garnishees. 

This day came the parties, by their counsel, Messrs. Jenkins, 
Wegg, and Shepard appearing for the plaintiffand Mr. Mariner for 
the defendant, The Milwaukee & Northern Railway Company, and 
Mr. H. M. Finch for the garnishees, John A. Stewart and Edwin fi. 
Abbot. trustees, ana the Issues between the plaintiff end said de- 

fendant and garnishees came on to be tried, when the said 

3) parties entered intoa written agreement, as herein filed, waiv- 

Ing a jury and consenting that the said issues be tried by the 
court as follows, to wit: 
Stipulation Word, ing ‘y Jury. 
Cireuit Court of the United States, Eastern District of Wisconsin. 
Brooks Locomotive Works, Plaintiff, 

Minwaukee & Nortnern Rareway Company, Defendant, and The 
Wisconsin Central Railroad Company, John A. Stewart, and Ed- 
win Il. Abbot as Trustees, &e., ef al., Garnishees. 

It is hereby stipulated that the issues in the above-entitled matter 
be tried by the court, and that a jury is hereby expressly waived. 

Dated May 16th, 1SS5.. 

DE WITT DAVIS, 
Plaintiii’s Attorney. 
FINCIIES, LYNDE & MILLER, 
Attorneys for Clarnishees. John A. Sti mart & 
, hdwin Il, Abbot, as Trustees. 
kK. MARINER, 
Alty for the Milwaukee & Northern Railway Company. 


a 
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Whereupon the court proceeded to try said issues, and the trial 
not being concluded the same was adjourned until to-morrow morn- 
ing. 
May 18, 1SS5. 

This day came the parties, by their counsel, and the trial of the 
issue herein by the court was resumed, and being concluded the 
court held the same under consideration. 


36 And afterwards, to wit, on the ninety-seventh day of said 
term, to wit, on the 2Ist day of May, A.D. [SSo—present, 
the Tlon. Jolin M. Harlan, associate justice of the Supreme Court 
of the United States, ASSIGHed te this cireutt, presiding, and the Elon. 
Charles Ek. Dyer, district judge—the following proceedings were had, 
to wit: 
THe Brooks Locovorive Works ) 


Toke Minrwauker & Norruenn Rarpway Company, De- | be Ki 
fendant, and The Wisconsin Central Railroad Com- 4 
pany, Charles L. Colby, Edwin IL. Abbot, and John A. | 
Stewart & Edwin Hl. Abbot as Trustees, Garnishees. J 


This day came the defendant, The Milwaukee & Northern Reail- 
way Company, by its counsel, Mr. Mariner, and moved the court for 
leave to amend its answer as follows: 


Motion of Mil. AV’ N. hy (). iD Aine fiel ifs Anse 
Cireuit Court of the United States, Eastern District of Wisconsin. 


THe Brooks Locomotive Works 
Us 
The Minwaukere & Norruern Rarpway Company, Epwin I]. An- 
norr, JouN A. Srewarr, ef a/., Garnishees. 


And now comes the said defendant, by E. Mariner, its attorney, 
and prays leave to amend its answer in this cause by inserting the 
words “from and after the first day of May, 1879,” after ‘the 
words “as aforesaid were’, in the second line of the second 
paragraph of said answer, 


Ob 
Ke. MARINER, 
Af ij for the Th tf. The Milwaule: A’ Northern Py Co. 
Crd g (diy rruling Motion fey A hile nd Angie r of Mil. A North Pil Ry ('o. 


And said motion being argued by the counsel of the parties, on 
consideration thereof it is ordered by the court that said motion be, 
and hereby is, overruled. 


lindings. 


And the issues in this cause came on to be tried at the present 
term of this court, and were tried by the court (a trial by jury 
having been waived by the written stipulation of the parties filed 
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herein), the Hon. John M. Harlan, associate justice of the Supreme 
Court of the United States, and the Honorable Charles E. Dver, dis- 
trict judge of the United States for the eastern district of Wisconsin, 
presiding, the plaintiff appearing by Messrs. Davis, Riess & Shepard, 
its attorneys, with Messrs. DOS. Wegg & J. G. Jenkins, of counsel; the 
defendant, The Milwaukee & Northern Railway Company, by E. Mar- 
iner, Msq., its attorney and counsel, and the defendants, Stewart and 
Abbot, by Finches, Lynde & Miller, their attorneys and counsel ; 
and the said court, having -heard the allegations and proofs of the 
parties, does hereby tind and determine thereupon the following 
oS facts to be established by the evidence and the following con- 
clusions of law thereupon : 


haces. 


First. That on the 30th day of November, 1875, the plaintiff above 
named duly recovered a judgment in this court against The Milwau- 
kee & Northern Railway Company, defendant herein, for the sam of 
$15,568.72, damages and costs; that said judgment ts still in full force 
and wholly unpaid and unsatistied; that there is now due thereon 
from said defendant, The Milwaukee and Northern Railway Com- 
pany, to said plaintiff the said sum of $15,568.72, with interest at 
the rate of seven per cent. per annum from the 30th day of Novem- 
ber, IS75, amounting at this date to the sum of $25,410.40, and that 
said judgment was rendered upon certain promissory notes given 
by said company to the plaintiff upon the sale of an engine fur- 
nished for its railroad on the 6th day of September, IS75; that an 
alias execution Was duiy issued out of and under the seal of this 
court to the marshal of the eastern district of Wisconsin upon said 


judgment on the 7th day of July, 1879, and while the samme was in 


the hands of the said marshal, and wholly unsatisfied, and before 
the return day thereof, to wit, on the 7th day of July, 1879, 
3o) this action was commenced, by due service of the garnishee 
affidavit and summons herein, upon the said defendant and 
upon the garnishees named in the title of this cause. 

Second. That the Wisconsin Central Railroad Company was, at 
said last-named date, and for many years prior thereto had been, 
and at all times hereinafter mentioned was, a corporation created 
by and under the laws of the State of Wisconsin, and owned and 
operated a railroad from Menasha,in the State of Wisconsin, to Ash- 
land, on Lake Superior, in said State; that the defendant. The Mil- 
waukee & Northern Railway Company, was during said times a 
corporation created by and under the laws of the State of Wisconsin, 
and owned a certain main line of railway extending from the city of 
Milwaukee, in the State of Wisconsin, to the city of Green Bay, in 
sald State,and a spur line from Hilbert Junction, on said main line, 
to Menasha aforesaid: that the said Wisconsin Central Railroad 
Company, on the first day of July, 1571, mortgaged its line of rail- 
way afore said to secure certain bonds the rein mentioned, which 

mortgage was in the usual form of railway mortgages, and 
Hi) authorized the trnstees, upon default, to take possession of 
said railway, and that at all times hereinafter mentioned the 


a 
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defendants, John A. Stewart and Edwin IL. Abbot, were the trustees 
under said mortgage. 

Third. That the Milwaukee & Northern Railway Company, prior 
to the times hereinafter mentioned, had duly mortgaged its said line 
of railway to secure its bonds, in the usual form of railway mort- 
gages, With authority upon the part of the trustees in said mortgage 
named to take possession of said railway upon default in the pay- 
ment of the principal or interest of the bonds thereby secured, and 
that at the times hereinafter mentioned Jesse Hoyt and A. Warren 
Greenleaf were the trustees in said mortgage named, a copy of which 
mortvage is hereto annexed, marked * Exhibit AL” 

lourth. Phat on the Sth day of November, 1875, the Milwaukee 
and Northern Railway Company leased to the Wisconsin Central 
Railroad Company its line of railway and appurtenances, motive 
power and rolling-stock, railroad materials, and supplies of every, 
deseription for the term: of #99 years trom and after November 50th’ 
Sago, a COPY of which case is hereto wunexed, marked Exhibit “ ae 

that by supplemental agreements to said lease, of which 
4] ™ exhibits (WN | Pig hereto annexed, ure COPLES, Jesse Llovt 

Was substituted as trustee in the place of the Wisconsin Marine 
& Fire Insurance Company Bank, and that said lease was on or 
about January Sth, IS7s, by said Milwaukee & Northern Railway 
Company assigned to Jesse Tlovt and A. Warren Greenleat, trustees 
under said mortgage,of which the Wisconsin Central Railway Com- 
pany had notice, coples of which assignment and notice are hereto 
annexed, mmarked “ Exhibits HE o& F:” that the Wisconsin Central 
Railway Company entered into possession of said road under said 
lease and continued therein until the garnishees herein, Stewart and 
Abbot. took POssCsslon ot src railway 1h January, isa, and sid 
COT PRATDS pric rent uilder said: lease, 

litth. Phat at thetimes herein mentioned Jesse TLoyt was the presi- 
dent of the Milwaukee & Northern Railway Company, and Angus 
Smith was the y ice-president thereof, 

Sixth. Thiat 1) the ot] day of January, ISjo.a foreclosure of the 
mortgage made by the Milwaukee & Northern Railway Company 
Was commenced in this court by Jesse Hoyt, surviving trustee, against 

The Milwaukee & Northern Railway Company and The Wis- 
42 consin Central Railway Company, defendants, but that no re- 

celver Was appointed therein until the 2Sth day of April, 
IST9, on which iv the said court, by consent of the parties to said 
suit, made an order annulling such case and appointing James C, 
Spencer receiver, Who qualified as such reeeiver on the 5th day of 
Mav, INGf), il COpy of which order Is hereto clbvaic ved, marked ' Kx- 
hilnt G.” and that said trustees had never taken posession of said 
rullroad and property under said) mortgage, nor claimed so to do, 
until the appointment of said receiver. 

Seventh. Phat on the 12th day of October, 1875, one James Lud- 
Ington recovered a Judgment at law,in the cirenit court of the State 
of Wisconsin for the county of Milwaukee, against The Milwaukee 
& Northern Railway Company, and on the 15th day of November, 
IS75, caused an execution to be issued thereon, which was returned 
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nulla bona on the Sth day of January, 1876, which judgment was 
rendered upon default and without any appearance by the defend- 
ant therem, and the Process commencing said action was served 
only upon Guido Piister, a director of said company, and upon no 
other officer or Person, 
Mighth. That on the 17th dav of November, 1875, the said 
1 James Ludington filed a bill in equity in said ecireuit court 
for the county of Milwaukee founded upon his said judgment 
iil law, and on the 2ith day of December, IS7>, obtained a decree 
therein directing the sale of the railroad of The Milwaukee & North- 
Crh Railway Company thereunder: that on the bth dav of March, 
IS76, under suid decree, the sherifl of the COouUnTV ot Milwaukee sold 
sald railroad to Guido Ptister, and on the 29th day of Mareh, IS76, 
executed a deed thereof to leita, tout did not biake a report of the 
sale to the court until January 30th, ISSO, and said sale was con- 
firmed by the court on the Oth day ol February, ISSO), atid that the 
sheriff's deed to Gruido Ptister was r corded in the office of the regis- 
ter of deeds of the COUT of Miitwaukee on the 26th day of be brn- 
ary, ISSO, but said Pfister never took or claimed possession under 
sald deed. 

Ninth. On the 4th dav of January, 1S79, the defendants, John A, 
Stewartand Edwin HL. Abbot, as trustees underthe mortgage of the Wis- 
consin Central Radiroad Company, said company having theretofore 
made defaultvunder said mortgage, and then betag so in default, duly 

took possession of said Wisconsin Central railroad under the 
1} sald mortgage, and also took possession of the Milwaukee &«& 

Northern railway, and there Upon notified the Milwaukee WN 
Northern Railway Company and Jesse TI Vt, trustee of the mortgage of 
said company, and trustee under its said lease to the Wisconsin Cen- 
tral Railroad Company, and as assignee of sunt lease, of the taking of 
such possession of the Milwauke and Northern railwav,and notifving 
threat thev declined to assume, aflirm, or in any Way ratify the lease 
thereof to the Wisconsin Central Realroad Company, and hotifving 
that, unless said praurtie ~ notified should otherwise elect, they would 
continue to operate said Milwaukee & Northern railway temporarily 
and for such compensation as that service might fairly be worth, and 
requesting a personal interview to ascertain their wishes and with a 


e* 
\ 


Ww tou more permanent arrangement, and off ring to submit to the 


— 


parties In interest any preposition which could be jointly recom- 
The niled with reflerenee to the future POSSESSION Of suid railway, of 
which notice “ Exhibit HO hereto annexed, Is a COPY ; that the said 
Milwauk: ek Northern Railwas COM pny, or Jesse Lloyt iis presi- 
dent or as trustee, or as assignee of sald lease, did not. nor did 

either ‘vf them, 12) any Wii obiect to the POSSESSION of said 
Le) railroad by sald Stewart and Abbot, or give any attention to 

sated notice until thie coninencenment ot negotiations in) March, 
Is7!), byuat sud Stewart and Abbot continued to.use ana operate the 
Milwaukee & Northern railway without further arrangement or 
agreement, and without anv objection by anv of the parties to this 
proceed Hig, and with the HequTescehce of the Wisconsin Contral 
Railroad Company, but without any assignment of the lease, until 


I— 2) 
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the Ist day of May, IS7T9, and until the Jease from the receiver as 
hereinafter found: and said Milwaukee and Northern Railway Com- 
pany and said Jesse Hoyt, shortly before the Ist day of May, IS7%, 
In the presence and with the concurrence of all others interested, 
including the Wiseonsin Central Railvay Company, had nego- 
fiations with them whieh culminated in oan arrangement by 
which a receiver of the Milwaukee & Northern railway was ap- 
pointed in the foreclosure suit, as hereimbefore found: that 
sald Stewart and Abbot then entered into a lease with sila 
receiver of said) Milwaukee & Northern railway for a certain 
term: commencing on the Ist dav of May, IS7%: that on or about 

the 2ord aay of July, IST!) after the service of the garnishee 
It affidavit aid summons herein, it was arranged and agreed 

between sald Stewart and Abbot, trustees, on the one part, 
ete beans llovi as trustee and ASSIHCe, pron the other part, that 
the sum of SYS.25S44 was the amount properly payable by the said 
Stewart and Abbot as trustees to the party lawfully entitled to re- 
ceive the same out of the hiohevs received by suid trustees from the 
operation of the Milwaukee & Northern railway from January 3rd, 
IST, to May ist, IST, and for the use thereof, which amount was 
less sum than would have been coming by the terms of the lease io 
the Wisconsin Central railroad, and that thereupon said Stewart 
and Abbot paid to said Jesse Hoyt as such trustee and assignee the 
suid sum of Hine y Upon receiving a boned of Hider nity executed 
by Ephratnu: Mariner, Guido Ptister, and Angas Smith tndemnitving 
them: against this suit by reason of such payviment, copies of which 
agreement of accounting and bond of indemnicy are hereto annexed, 
marked “ Exhibits | & 3° . 

Tenth. That on the Sth day of March, ISSO, an order was made 

* in the forcelosare suit of the mortgayve of the Milwaukee & Northern 

Railway Company for the sale of said) railroad, which sale 
ly took place on the oth day of June, ISSO, and was sold to 

epliratm Marinerand Guido Ptister as trustees for the holders 
of the bonds under said mortgage; that on the 9th day of June the 
report of said sale was filed, and was contirmed by the court, and 
that thereafter, on the Ord day of July, ISSO, the final report of the 
receiver Was filed, asking fora discharge, and said report: was con- 
firmed (1) the oth day of July, ISafh.- 

Mleventh. That from January Srd, 1879, to May Ist, IS79, the 
sald Stewart and Abbot were not in POSSESSION Of or operating sid 
Milwaukee & Northern railway under any lease whatever between 
them and James C. Spencer as receiver of the Milwaukee & Northern 
railway, as claimed in the answer of the principal defendant herein, 
hor was the mdebtedness of said carnishees for the use and Occup 
tion of said railroad during said period owing by them tosaid James 
ee Spence cs recelver. 


(onelusions at Law. 


The contention in this case being as to who was entitled to the 
sum of SZS25S 44, veroed Upon as the fair compensation for the use 
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of the Milwaukee & Northern railway from January ord to May Ist, 
IS7o), we find: 
LS First. That it did not belong to and cannot be rightfully 
claimed by the receiver appointed in the foreclosure suit of 
the mortgage on the Milwaukee & Northern railway for the reason 
that he was not qualified as receiver until a subsequent date, and 
had hever reduced the property to possession, and was only receiver 
of the mortgaged property. : 
Second. That said fund did not belong to the Wisconsin Central 
Railroad Company, because such occupation and operation of the 
road by Stewart and Abbot, trustees, were with its acquiescence, and 
it is upon record in this cause as denying all indebtedness to the 
principal defendant herein, and makes no claim to said fund. 
Third. That said fund did not belong to Jesse Hoyt as trustee 
under sail mortgage, because said trustee had not taken possession 
of said railroad, and was not entitled to the income thereof; that it 
did not belong to satd Jesse Hovt as trustee under said case or as 
issl2hec of said case, because the eccupation and operation of said 
road by Stewart and Abbot, trustees, was not under said Cuse, but in 
defiance thereof and in Opposition thereto. 
Fourth. That said sum was, at the time of the garnishee 
1!) proceedings herein, the property of the Milwaukee and North- 
ern Railway Company, and was liable to be taken and at- 
tached for the debts due by said company ; that the plaintiff, by 
virtue of the garnishee proceedings herein upon Stewart and Abbot, 
trustees, acquired a lawful claim and lien upon said fund to the ex- 
tent of the plaintiff's judgment and debt against said company, and 
that at the time of said garnish nt the said John A. Stewart and 
Kdwin HE. Abbot had in thetr hands belonging to the defendant, The 
Milwaukee and Northern Railway Company, and were indebted to 
aid owed said COn pany for the use and occupation by said Stewart 
and Abbot of the railway of said COTM pany from January ord to May 
Ist, ISTO, the sum of S28.258.44, and that the plaintiff Is entitled to 


judgment against said Stewart and Abbot for the said amount due 


upon Its judgment, to wit, the sum of S2541040; that as to the 
carnishees, The Wisconsin Central Railroad Company and Charles 
wR Colby, this action should be dismissed. 

Let judgment be entered herein in favor of the plaintiff against 
Jobn A. Stewart and Edwin H. Abbot for the sum of 825.410.40, 
with costs to be'taxed. 

Dated May 21st, 1885. 

JOHN M. HARLAN, 
Cirenil Justice. 
CILAS. E. DYER, 
Dist. Judge. 


Ww eExuinit “A.” 


This indenture, made the first day of December, in the year of 
our Lord one thousand eight hundred and seventy, by and between 
The Milwaukee and Northern Railway Company, a corporation daly 
incorporated and organized under and pursuant to an act of the 
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Legislature of the State of Wisconsin, entitled * An aet to Incorporate 
The Milwaukee and Northern Railway Company,” approved Feb- 
ruary 24th, ISTO, and located in said State, party of the first part, 
and Jesse Hoyt and A. Warren Greenleaf, of the city of New York, 
as trustees, parties of the second par — 

Whereas The Milwaukee and Northern Railway Company Is how 
engaged in constructing the first division, se called, of its railway, 
bem that part ext nding from the cILY of Milwaukee to the city of 
Green Bay, in said State, together with all branches that are author- 
ized by law, from points on the last-named part of the trunk road to 
Lake Michigan, Lake Winnebago, (oy lox river: “anal 

W hic reis the suid COMPANY, prarty ot the first parr hereto, hea, by 
resolution of its board of directors (which, under its said act of in- 
corporation, las control anid hiihagement of its corporate altars), 
determined la borrow mOneV Ol, Aan Issue aif lanes hot to exceed 
three million five hundred thousand dollars in thetr ageregate prin- 
cipal howl, ner to exceed four thousand bonds in number, one 
thousand of which bonds are to be for the principal sum of tive hun- 

dre cl dollars each. and the remaining thar te thousand of which 
| mre to Le lor the principal sum of one thicotasarnidd dollars each, 

all to bear interest at the rate of eight per centum per annum, 
interest payable in semi-annual tnstallments, on the first dav of june 
and of December in each and every vear, in the city of New York, free 
from all United States Government tax, and all of whieh bonds are 
to be equally secured ly these presents, nie are to be of the follow- 
hie form of bond cunial Coupon in substance, excep us to the clitler- 
cChnce it} denomination ils aforesatd—that Is to Sav. 


No. —. » —. 


7. The Milwaukee & Northern Railway Company. 
Usirep Sratres or America, Stale of Wiseonsin: 


Kirst Mortgage Bond. 


Principal and interest pavable in) New York city. Interest at 
eight per cent., free from U.S. Government tax, 


Know all men Ly these pres hts that The \Milwaukee ana North- 
erm Railway Company hereby, for value received, undertakes and 
promises to pay to Jesse Tovt and A. Warren Greenleaf, or bearer, 
twenty veoars itter the date hereot. at <atil company's othice or ageneyv 
in the city of New York, the sum of ene thousand dollars, and inter- 
est thereon at the rate of eight per centum: per annum, payable 
In seni-annaual mstallments On the first day of December and of 
dune in each and every year from date till paid, on the presentation 
and surrender of the annexed coupons as they severally become 
due, interest to be free from United States Government tax. 

This bond is one of aseries of four thousand bones, bumibered 
consecutively from number one to number foar thousand, both 
inclusive, all bearing even date herewith, all of similar tenor 


herewith, except that one thousand of said bonds, numbered from 
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number one to number one thousand, both inclusive, are for the 
principal sum of tive hundred dollars cach, and the remaining 
three thousand thereof, numbered from number one thousand and 

one to number four thousand, both inclusive, are for the prinei- 
iy pal sum of one thousand dollars each, amounting in the 

ugoregate to three million tive hundred thousand dollars, 
and all equally secured by a first mortgage or deed of trust on the 
first division, so called, of the said COTE PRUTEN s railway, being that 
part of such railway which extends from Milwaukee to Green Bay, 
and all branches from points on the part of the trunk road last 
named terminating on Lake Michigan, Lake Winnebago, or Fox 
river, its furniture, equipments, and appurtenances, and all of said 
COMPAUNV's corporate franchises and rights pertaining to said first 
division, executed and given to Jesse Tlovt and A. Warren CGreen- 
leaf, of the city of New York, trustees, in trust for the benefit and 
a Urity of the holders of the sid =f rhe s of bones of which this Is 
one, or of such and so many thereof as shall be issued and sold, and 
containing power and authority to the said trustees to take Posses- 
sion of said railway, equipments, property, appurtenances, and fran- 
chises, ane to use or sel] the same in case ol default for the Spuice of. 
“ix months in payment of interest on any of said bonds, or of any 
tuxes or assessments due on. sated property, Orany part thereof, in) 
case of Which default if Is thie rei PPro loa! threat the whole prinetpal 
sum of such of said bonds as are then outstanding nie unpaid shall 
also become due ania pavable at once, as though the Siibhie liste byeeeny 
made originally pavable at that time. 

The said bonds are to be issued from time to time, as the con- 
=truction progresses, al the rate of SL4000 tor eve ry mile of said rail- 
way which shall be completed by the laying of the iron rails ready 
for use. and S4.000 additional (making SIS.000 in the whole) for 
each and every tile =0) finished, and also supplied With Conve rene 
rolling-stoek and furniture ready for actual operation, and not luster. 
Within the limitation last named the company will issue bonds of 
either or both denominations aforesaid at its diseretion. 

The sald mortgage or deed of trust has been duly executed, 
acknowledged, ana recorded in the otlice of the secretary of state of 
the State ot Wisconsin, pursuant to statute in) such Cis made and 

provided, and each bond Is, or is to be stamped before its 
eb Issue, in) compliance with the internal revenue laws ot thre: 
lnited States. 

This bond shall puss by delivery, f xcept when bv registration and 
endorsement, as hereinafter provided, it shall be rendered transfer- 
able only ct) the books of the COMPANY, 1) \\ hich latter-name 7 Case it 
shall pass by transfer on the books of the company in the city of 
New York; or in any other place which may be designated by the 
company for that purpose. | 

After the registration of ownership, certified by endorsement 
hereon by the transfer agent of the COMPANY, no transter except 
pron the books of the COTMP ANY shall be valid, unless the last tratis- 
fer be to bearer, which shall restore the quality of transferability by 
delivery, but this bond shall continue subject to successive registra- 


yf) THK MILWAUKEE & NORTHERN RAILWAY COMPANY Vs, 


tions and transfers to bearer as aforesaid at the option of each holder. 
Qn oa registration of ownership the holder may at his option surren- 
der the coupons, Which shall then be cancelled, and thereafter inter- 
est will be pavable only to the registered holder or his attorney, 

li) Withess whereof the said COMPANY has caused its corporate -eal 
to be hereunto aflixed and these presents to he signed by Its presi- 
dent and attested by its secretary this first day of December in the 
vear of our Lord eighteen hundred and seventy, 

OU. WALDO, 
President of the Milwaukee & Northern Railway Compan. 


Attest: WM. TAINTOR, Sceretary. 


The Milwaukee & Northern Railway Company will pay to bearer 
aul sivid COMPANY s deeney ben thas CIty of New York, on the first day 
of ——, A. DLS 4 lore dollars, for six roonths’ Interest on the bone 
of suid COMPany for S1.000. Dated Dee. Ist. ISTO. No. —. 


WA. TAINTOR, Seerctary. 


Now, therefore, this indenture witnesseth that the said party of 
the first preart, for the Purpose of securing and rene: ring 

ot more sure the payment of the principal sums of money men- 
tioned and provided tor in said) bonds bearing even date 
herewith, and in each and every of them, with interest thereon, ac- 
cruing after actual is-ue, according to the true Intent and meaning 
thereof, and in consideration of thre premises, of the loan of said 
Honey, and of the sum of one dollar to the party of the first part 1 
hana pardal by the said parties of the second pret at and before the 
ensealing and delivery of these presents, the recelp whereof is hereby 
confessed Dy the said party of the first pear, the Milwaukee and 
Northern Railway Company, the party of the first part aforesaid, 
hath granted, bargamed, sold, assigned, transferred, and conveyed, 
and by these presents doth grant, bargain, sell, assign, transter, and 
convey, to tho sad Jesse Tovt and A. Warren Greenleaf as trustecs, the 
pairties of the second preanl aforesatd, and to the survivors of them, 
and to their successor aud successors In such trust, and to their assigns 
in fee forever, the whole of the said first division of the railway of 
the said party of the first part, embracing all that part of their 
trunk railway, constructed and to be constructed, extending from 
the ety of Milwaukee to the city of Green Bav, in the State of Wis- 
eonhsin, and anv an all branches, construeted and to be constructed, 
from any point or points on said part of said trunk railway to any 
potnt or points on either Lake Michigan, Lake Winnebage, or Fox 
river, with all fixtures and appurtenances thereto, together with all 
and singular the lands, depot grounds, ways, rights of way, buildings, 
viaduets, culverts, bridges, and rails, and all ereetions and super- 
structure of every kind, all tools, implements, furniture, relling- 
stock, materials, and movable property of every kind (all the chattels 
and movable property hereinbefore mentioned and embraced being 
Tok Ly declared and eres d to be tixtures and Up prurte hnaneces of sit 
first division of satd railway, and to be used and sold therewith, if 
at all, and not separately therefrom, and to be regarded and treated 
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as part thereof), and together with all improvements and additions 
made and to be made to any or all of the said railways or railroads, 

properties, and appurtenances by said party of the first part, 
Oe) or by others; also all easements, leasehold estates, terms of 

vears and parts of terms, all rights and underleases, agree- 
ments, covenants, and contracts of anv and every kind connected 
with, relating to, or made in any manner for the convenience of the 
said first division of said railway or its business; also all bills, in- 
comes, issues, earnings, and profits of or arising from the said first 
division. and all corporate rights, privileges, liberties, and franchises 
of the said party of the first part in any way pertaining to said first 
division, or any part thereof, or to the acquisition, construction, 
taintenance, use, employment, and operation thereof, and also all 
and every other estate, interest, property, or thing, right, privilege, 
or franchise which said party of the first part now owns or holds, 
or shall hereafter acquire or hold, necessary or convenient for the 
use, occupation, operation, and enjoyment of all or any of its) said 
railways, leases and property, privileges and franchises, or any part 
or portion thereof; but nothing herein contained shalt be held or 
colistrued to prevent suid puerty of the firs’ part (by and with the 
consent nw riting of said parties of the second part, or their succes- 
sors in said trust) from selling, hypothecating, or otherwise disposing 
ot any lands or other property and effects; real or personal, hot es- 
sential or necessary to be retained for the convenient use of the 
said railways, nor from selling shares, nor from collecting and using 
ubout its business money due on its capital stock, subseriptions, or 
otherwise, provided that said party ol the first pearl shall diligently 
proceed LO apply all such means and procecds to the construction, 
completing, repairing, and equipping of its said railways, and to 
other like mm CessarVy Purposes thereof, nor from receiving and using 
in and about its proper business the income and earnings of its said 
railways, and provided also that no default shall have been made 
and at the time exist in the pavirent of the interest or principal of 
any of the bonds hereby secured. Mither before or after default in 
pavinent of interest the trustees, for the time. being, of said trusts 
shall have full power in their discretion, upon the written request 
of the siti party ot the first part, to Convey, by Way of I lease qr 

otherwise, to persons designated by said party of the first part, 
oti any lands acquired or held by said company for the purpose 

of its track, buildings, works, fixtures, and appurtenances, 
and which, in the judgment of said trustees, shall not be necessary 
for use In connection with said railway or railways: also any land 
once used by the company, but which may become disused by reason 
of the change of location of any part of the said company's track, 
buildings, works, fixtures, and appurtenances, and all such lands, 
however oceupled, as sald party of the first prart may deem 1 CX Pe- 
dient to disuse or abandon by reason of such change: also to con- 
sent to any change that may be deemed expedient in the location of 
any part of the said company’s tracks, buildings, works, fixtures, 
end appurtenances, and to make and deliver all conveyances and 
contracts necessary to carry the same into effect. But any and all 
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lands which may be acquired for permanent use in substitution for 
any property so released shall be conveyed to the truscees upon the 
trusts herein created and declared, and said trustees shall also have 
power to allow the said party of the first part, froma time to time, Lo 
dispose of such portions of the equipment, machinery, implements, 
anid personal propo ry upon or connected and used with said first 
division, or at any time acquired or held for the use thereof, as 
nmiay have become unlit for such use, replacing the same by new and 
suitable articles, which shall at once become subject lo the operation 
Of thes pres nts and the uses ane trusts hereby created iis fully ils 
if the same were now the property of said party of the first? part, 
and were now affixed to and a pear of said first division of the said 
railway: To haveand to hold the estate, property, rights, privileges, 
franchises, and interests of the said party of the first part, together 
with all and singular the crioluments, Income, and advantages, 
tenements, hereditaments, and appurcenances thereunto belonging 
or mM ANVWIse cLpopt raining, and the reversion and reversions, re- 
niainder or remainders, rents, issues, and protits thereof, unto the said 
Jesse Tlovt and A. Warren Cerrcenteaf, parties of the second part, 
their survivor and their successor and successors in the trusts hereby 
created, and assiens forever, on the trusts and fér the uses and pur- 
poses herein declared, and no other: Provided always, That 
these presents are miaide (pon the exper <s condition that if the 
said party of the tirst part shaliwell and truly pay or cause to be 
perticl to the holders of said bods or obligations intended to be hereby 
secured, and each and CVer\ of them after the sale shall be Issued, 
: the principal SUtns OF Toney therem spoctively mentioned, at the 
niiturity thereof, according to their true Intent and meaning, with 
the interest thereon accruing at the times and in the way and nian- 
ner therein provided, according to the true Intent and meaning of 
these presents, that then and trom thenceforth this indenture and 
the estate hereby granted shall cease, determine, and be utterly void 
and of no etfect, without any release or formal recohvevahce, Tre- 
CHUry, acknowledgment of satisfaction, or any other act whatsoever, 
but, nevertheless, upon such fall payvinent and. satisfaction being 
made, it shall be the duty of said trustees, or their survivor or the 
suceessor or successors of thet in said trust, to make, execute, and 
deliver to said party of the first part a formal release and discharge 
of this morigage in due and legal form, properly executed and ac- 
knowledged, so as to be entitled to record under the laws of said 
State. . 

\nd the said party of the first part, in consideration of the prem- 
ises, hereby covenants and agrees to and with the said Jesse Hoyt 
and A. Warren Greenleaf, their survivor or sucessors or successor 
Insatd trust, and assigns, that the said party of the first part will 
at any time or times hereafter, upon the reasonable request .of said 
parties of the second!part, their survivor, successors, or successor in this 
trust, or ASSIS, execute and deliver, or cause to be executed and de- 
livered.all and every such further and reasonable deeds, conveyances, 
assigunients, and assurances in the law for the better and more ef- 
fectual vesting and contirming the premises hereby granted, or in- 


n for 


n the 
have 
ne, to 
lelits, 

first 
of, as 
vand 
ation 
ly ils, 


with 
Wan- 
g of 
and 
void 
» ree 
‘eh 
eng 
‘the 
and 
aurye 
ilC- 
suid 


“Cnl- 
loyt 
Patel aD 
will 
sacl 
this 
| dle- 
ICES, 
» of- 

ne 


THE BROOKS LOCOMOTIVE WORKS. oe) 


tended 20 LO be, and especlally for CONVEY Ing anv property, interests, 
rights, privileges, powers, or francliises subsequently to the date hereof 
acquired by the said party of the first part,and comprehended or in- 
tended to be comprehended inthe description contained in these pres-— 
ents, if any such there be, which shall not inure, by virtue hereof, to 

the use and benetit of the holders of said bonds, to the said par- 
Os ties of the second part, their survivor, successors or successor, 

and assigns, as by them or their counsel, learned in the law, 
shall be reasonably devised, advised, or required for the better 
eflectuating of these presents; and further that the said party of the 


first part the above-bargained premises, property, and franchises 


in the quiet ana peacetul Possession of the said jrirties of the second 
part and their survivor and successors or successor and assigns, 
against all and every person or persons lawfully claiming the whole 
or any part thereof, will forever warrant and defend; and further 
that the said party of the first part will do and perform all things 
on the part of the said party of the first part to be done and per- 
formed as hereinbefore set forth, and will faithfully itp) ply all the 
money and other things arising from the issue of said bonds in good 
faith to the construction of said railroad and branches, and to put- 
ting the same into operation, and to the purposes hereinbefore recited 
and mentioned as the objects thereot until the same are fully ae- 
complished. 

And further that said party of the first part will pay to the several 
holders of the said bonds, respectively, the said principal sums of 
money therein respectively mentioned, and as expressed therein, 
anid the interest thereon iis the Sole shall become due and pavable, 
and will pay all taxes and assessments of every name and nature 
Upon the said Property, OF Upor the earnings or income the reof, 
When the same are due, and before any costs or expenses shall have 
been caused by the Hol-pavinient thereof; and further, in case of 
default in the payment of any part of said interest on any day 
When the same becomes dae and payable, and of such default con- 
tinuing fora period of six months, that then the whole amount of 
said principal sum of such of said bonds as are then outstanding, 
and interest thereon to that time, shall, at the option of said parties 
of the second part, their survivor or successors or suecessor in said 
triist, be deeme 7 to become : ana shall be. due and pavab ile ut Once, 
and the said party of the first part shall and will, on demand made 
by said parties of the second part, their survivor or their successors 

or successor or assigns, trustec, or trustees for the time being, 
oy or their agent or aa dliabr ante In writing, assign 

and transter, in due form, to them or their agent or ugents so 
authorized the actual possession of all the herein’ granted and econ- 
veyed property and premises, rights, and franchises herein recited 
and mentioned or intended to be embraced in this trust. 

And further that the e X pense of taking, holding, and managing 
said premises and property if possession be taken sh: Ul be patd from 
the income, and if hecessary from the avails of the s ales of said 
premises, property, and tranehises by such trustee or trustees as 
aforesaid, as the same may be for the time being; and further that 
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in such ease the said parties of the second part, their survivor or 
successors or successor in said trust and assigns, shall and may them- 
selves, or hy their agelts anil ofthicers, tuke and recelve, collect. anal 
have the income and profits of said railways and property, first ap- 
plying the same to the pavinent and discharge of all current neces- 
sary expenses of operating and repairs, including the expenses 
hereinbefore mentioned, and all taxes and other similar charges on 
said) property or its carnings, and next to the payment of all sums 
of money due and pavable upon the aforesaid bonds issued by said 
party of the first part, and hereby secured according to the tenor 
thereof: and further that the said parties of the second part, ther 
survivor or their successors or successor in said trust or assigns, the 
sid default still continuing, and having continued -for six months, 
at his or their discretion, and with the approbation orat the request 
of the holders of at least tweniv per echntum of the bonds hereby 
secured and then outstanding unpatd, shall proceed to sell and 
dispose ot. or cuust ae) be sorta snd disposed of, all the estate 
pretises, property, rights, franehises, and interests hereby con- 
veved or intended to be conveyed, or so much thereof as shall be 
Hecessary to pray ana discharge the principal ania Interest weceord- 
hie to the tehor thereof of all such of said bonds hereby secured 
and then outstanding as may have been tssued by the said) party 
of the first part, and which shall then remain unpaid, and all the 
CN pelises here contemplated and authorized, tovether with all 

benefit and equity of redemption of said) party of the first 
(yt) pear therem, at public auction, in the city of Milwaukee, to 

the highest bidder, having previously eiven public notice of 
, dic | Ime, place, and termnsol sila salesand of the spr cilic property to be 
sold, by publishing the same in at least two newspapers of good cir- 
culation mi the last-named city , and wherever else the trustees may 
deem expedient or the law may require, for a period of at least three 
months previous tosuch sale, and tor such further period, if any, that 
the law. mav require and as the ditorneyv or attorneys of said 
party of the first part for that Purpose, ly these pore sents dulv con- 
stituted and appointed, make, execute, and deliver to the purchaser 
or purchasers thereof a good and suflicient deed or deeds of convey- 
ance in the law for the same, granting and assuring to said) pur- 
chaser or purchasers all such estate, right, property, and Interest, 
and tothe sare extent asthe said party of the first part hath therein 
il thie date ol thie st presents, or shall have ut any time subsequently 
thereto, and also a cood and sutlicient assignment of said personal 
Property, choses in aetion, contracts, and leases, and out of the 
Monevs arising from the sale or sales to retain the cost and charges 
of advertisement of the said sale of the premises, and all other sum 
and sums of money which said trustees, their survivor or the sue- 
cessors or successor of them in said trust, may have been obliged to 
pay by reason of their taking upon themselves and executing said 
trusts, Including the expense of taking possession of and operating 
snd Premises, and areasonable amount for their own services and 
for legal professional advice, aid, and assistance in effecting and con- 
summating said possession, operation, and sale, and in the perform- 
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ance of all their duties in and about or growing out of said trust, 
or the execution thereof, and also the principal and interest which 
shall then remain due and unpaid on said bonds remaining issued 
and outstanding, and hereby secured as aforesaid, for the benefit of 
and to be paid to the holders thereof, and then to restore the residue 
and remainder of the proceeds of sale, if any, to the said party of 
the first part, it being hereby expressly understood and agreed that 

the bonds issued by said party of the first part, ana secured 
th] by these presents, shall be ratably received in pavinent of 

suid sale by said trustees, or the survivor or the successors or 
successor of them, in case any such sale shall be made, at the option 
of the holder or holders thereof, and such sale, when fully consam- 
mated, shall be a perpetual bar, both in law and in equity, against 
the said party of the first part and persons claiming or to claim the 
premises, or any part thereof, oy any interest therein, by, through, 
or under the said party of the first part, subsequent to the date of 
these presents, 

And this indenture further witnesseth, that these presents and 
the said bonds hereby secured, or intended to be, are made, CXE 
cuted, and issued or delivered upon the terms, conditions, and agree- 
nichts tollowing—that Is to Sav: ‘ 

lirst. That the actual possession, use, management, and control 
oft all thi herein before-granted estate, premises, property, rights, 
franchises, and interests shall be and remain in and with the said 
party of the first praart SO long as the bonds hereby secured shall be 
or remain without default. 

Second. That the said bonds shall be countersigned or certified 
hy the said parties of the seeond part, and shall be issued and put 
mul only tosuch an amount as shall be at and after the rate of four- 
teen thousand dollars in bonds per mile in length of the track of so 
much of said railway and branches as is completed by laying of the 
iron rails ready for use, and four thousand dollars additional, making 
Mighteen thousand dollars in the ugeregate per mile of such com- 
pleted road when supplied with convenient relling-stock and furni- 
ture ready for actual operation. 

Third. That in case of any vacaney in the said trusteeship by the 
death, resignation, Incapacity to act by sickness, absence from the 
United States permanently or for more than six months, or from any 
other cause, of cither of the trustees, all his estate, right, interest, 
power, and control shall be thereupon divested and cease and 
determine, but without destroying and without discontinuing 
or vacating the trust, and the said company, party of the first 
part, and the surviving trustee, party of the second part, shall 
bv deed select and appoint a new trustee to fill the vacaney 

<9 occurring, and in ease of disagreement between said com- 
H2 pany and such remaining trustee, or of delay on their part 

for the period of three months after such vacancy occurs, to 
inake such selection and appointment, the supreme court of said 
State, ora majority of the judges thereof, or the judge of the eireuit 
court for Milwaukee county, upon request of the holders of at least 
twenty per centum of the amount of said bonds hereby secured and 


° 


ryt) THE MILWAUKEE &@ NORTHERN RAILWAY COMPANY V8. 


then outstanding, may, ly order, appoint a new trustee or trustees 
to fill such vacaney, and such proceedings may be had and appoint- 
ments and selections made as often as the like Occasion may require 
the appointment of a trustee to execute the trusts herem declared, 
and when so selected and appointed such new trustee shall there- 
upon become vested, for the purpose of the said trust, with all the 
estate, righits, Interests, powers, property, and control hereby con- 
veyed or granted to or vested in the said Jesse Tovt and A. Warren 
Greenleaf. parties of the se cone pour, ly these presents, Without awnyv 
further or other assurance, grant, or conveyvanee of the same, as fully 
and effectually as if such appointment had been originally made 
herein. 

But if the same shall be necessary both the said party of the first 
part and such new trustee, or cither of them, shall make; execute, 
anid deliver all tie “SHLPy Cove Villices, nyvrectients, contracts, grants, 
powers, and anthorities for that purpose. 

And it is also further understood and agreed by and between the 
partics to these pore “Clits tliat the sited parties of thie econ paar, thie 
survivor or the suecessors or successor of them in said trusts, shall 
be accountable lor only reasonable diligence i) the bbabdineredient 
thereof, anid shall prot toe re sponsible for the acts of each oth r to 
which they do not severally assent, nor for the gets or negligences of 
any agent or agents necessarily or property employed by them: when 
such agent or agents are sclected with proper and reasonable disere- 
tion, or with the approbation of the sit party of the first preert, ania 
that the officers of the said railway company shall at all times have 
the rivlit lo Hispect the books and all accounts kept by any such 
trustee, or their agent or agents or receivers, When in possession of 

sald property,or any part thereof: and this indenture hereby 
G3 further withesseth that said parties of the second part hereby 

“wccepyl the aforesaid trusts, and also covenant and agree to 
and with the said party of the first part to execute the same upon 
the terms and conditions hereinbefore, as well as hereinafter, men- 
tioned and provided, and which “1d termes ana conditions ure 
hereby mutually agreed lo ana Lhpron by both oft the parties Lo these 
presents, 

In testimony whereof the said party of the first part, 1a pursuance 
of authority given by law and by resolution of its board of directors, 
hath caused thies pore “cChitis ta Le seated with its corporate seu! and 
to be signed by ©. TL. Waldo, its president, and William Taintor, its 
secretary, and the said parties of the second part have hereunto sub- 
scribed their names and atlixed their seals the dav and vear first 
above written, lt Is understood threat each of thie bonds to he “tf cured 
by these presents shall, when certified and issued, be duly stamped 
under and aceording to the revenue laws of the United States 

THE MILWAUKEE AND NORTHERN 
RAILWAY COMPANY, 
[SEAL] By OL TL WALDO, President. 
WAM. PAINTOR, Sceretary. 
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Signed, sealed, and delivered by The Milwaukee and Northern 
Railway Company, by its presieent chened secretary, hh presence ol— 
PRANK BO VAN VALKENBURGIL, 
ROBERT V.V. WALDO. 
JESSE HOYT. SEAL. 
A. W. GREENLEAF. Serene, 


Signed, sealed, and delivered by Jesse Lov and A. Warren Green- 
leaf, as trustees, mn presence ol— 
J. A. ELLIS. 
THOS. SADLER. 


(i ] Sratre OF WISCONSIN, Bee 
(County of Milwaukee, | nes 


Be it remembered that on thas second day of December, in the 
vear of our Lord One thousand elelit hundred ane Seventy, before 
me, a notary public for the State of Wisconsin, duly commissioned 
and residing mm said county of Milwaukee, and duly authorized to 
administer oaths and take acknowledgments of deeds, personally 
came Otis Hf. Waldo, the president, and William Tarntor, the secre- 
tarv, of the Milwaukee and Northern Railway Company ol the 
State of Wisconsin, cach of Whom Is to me personally known, and 
each of whom, being by me severally and duly sworn, doth sever- 
ally “ay Onl oatin that the said Otis IL. Waldo is the president of sated 
company, aoc that the said William Taintor ts the secretary of said 
company; (oat he knows the corporate seal of said company; that 
the seal affixed to the foregoing Instrument is such corporate seal, of 
said company; that said seal was thereto affixed by order of the 
board of directors of said company: that the said Otis IL. Waldo 
signed his name thereto as president, and said William ‘Taintor 
Sporn 7 his hime thereto iis secretary, by the like order of sald bore 
of clirectors, ane they thereupon also severally acknowledged the 
execution of said foregoing deed as the free act and deed of said 
company, the party of the first part mentioned herein, for the uses 
and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at Milwaukee, the day and vear above written. 

[SEAL | FRANK BO VAN VALKENBU RG, 
Notary Public. Residing in the (ity and (County of 
Milwaukee. State of Wisconsin. 


Srate or New York, = 
City and County of New York. sites 
Be it remembered that on the ninth dav of Deeember, A. D. 1870, 
before Hie’, Thomas Sadler, ac imMissioner in and lor the State 

5 of New York, duly appointed and commissioned by the Gov- 
ernor of the State of Wisconsin to tuke the acknowledgment 

and proof of deeds and other instruments of writing, to be used or 
recorded in said State of Wisconsin, personally came Jesse Tloyt and 
A. W. Greenleaf, to me personally known, and known to be the per- 
sons who executed the foregoing deed of trust or mortgage, and each 
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for himself acknowledged, that he executed the same freely and vol- 
untarily, for the purposes therein mentioned, 

Given under my hand and official seal the day and year above 
written. 

[SEAL.| THOMAS SADLER, 
Conenerssioner of Wisconsin, 1] Wie// Sree, N. i 
(56 Exoipir “ B? 

This indenture of lease made this eighth day of November, A. D. 
IST3, by and between the Milwaukee and Northern Rathvay Com- 
pany, party ol the first part, and the Wisconsin Central Railroad 
Company, party of ihe second part, witnesseth : 

That the first party, in consideration of the agreements of the 
second party heremiaiter contained, has let, demised, and leased, 
nid yy these Presets dows if demise, anid louse, uhiteo the secon 
party all that part of the railroad constructed by the first party ex- 
tending from its terminus in Milwaukee county to Green Bay, to- 
are ther with the branch to Menasha, all in the State of Wisconsin, 
and all its tracks, depots, and depot grounds, rights of way, bridges, 
side tracks, turn-tables, water tanks, engine-houses, shops, and build- 
ines, and all its motive power and rolling-stock of every description, 
tts iron rails, fixia-polaries, spikes, tools, Implements, railroad inaterials, 
and supplies of every description now on hand for the construction 
sti repr of said rathroad, and all its property of every sort nie 
description, rights, liberties, franchises, and privileges belonging to 
said first party In any-way appertaining to the demised premises, 
subject fom certam nortvage executed by the first party to Josse 
, Hoyvtand A. Warren Greenleaf, trustees, to secure payinent of its first- 
Inortyage bonds, Whiteh are sted or to bye isstred nul the rate of 

elohteen thousand dollars per niile nial Ho ore on said road, 
Oy dated December a. A, 1). IN70), and recorded In the office of 

the se ‘retary of state of the State of Wisconsin. A schedule 
of the demiused Properly Is hereto annexed and marked A. 

To have and to hold the same for and during the term of nine 
hundred and ninety-nine vears from and after the thirtieth dav of 
Novetnber, A. iz rmrliteen hundred anid seventy-three, in) undisturbed 
POSSESSION, tse, ane control tlhito the second party, Its SLUCCCSSOTs and 
assigns, provided the agreements, covenants, and stipulations made 
herem by the second party are faithfally performed, and until breach, 
ifany, thereof by the second party its successors or assigns. 

Yielding and paying rent therefor as follows, to wit: In and for 
each vear of said term wherein the eross earnings received from the 
demiscd premises as hereinafter set forth shall exceed the sum of 
one mittlion dollars, thirty per cent. of said gross earnings, and in 
and for each year of said term wherein said gross earnings shall 
execed elulit hundred thousand dollars, but not exceed one million 
dollars, thirty-three per centum of said gross earnings, and in and 
foreach vear of said term wherein said gross earnings shall be less 
than eight hundred thousand dollars, thirty-five per cent. of said 
gross earnings. Upon the first day of February, AJD. eighteen 
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hundred and seventy-four, the second party shall state to the first 
party an account, as nearly exact as is practicable, of the gross earn- 
ings received from and upon the demised premises during the 
month of December, A. D. eighteen hundred and seventy-three, and 
shall, semi-annually, state an exact account of said gross earnings 
for the six months ending May thirty-first and November thirtieth, 
as soon thereafter as the same can be made up, and within ten 
months thereafter in any event. Like accounts, approximately 
made, shall be stated to the first party on the first day of every 
month. of and for the business of the month next but one preced- 
ing; and upon said first day of February and the first dav of 
each following month during said term the second party shall 
pay the amount of rent so approximated, at the rate of thirty- 
live per cent., until facts show that the earnings will warrant 

a lower rate, for the month next but one preceding, 
HS to such trustee as shall be from time to time jointly selected 

by the parties hereto Upon the trust to keep the same until 
the next Installment of interest is due upon the bonds issued by the 
first party under their first mortgage,and then to apply the same, or 
so much thereof as shall be necessary, to the payment of said inter- 
est When and as payable, and, if any surplus remain after pay- 
ment of said interest, to pay the same to the first party, ifs successors 
ana ASSIGTS, unless said surplus Or soOTne pear thereof is due to the 
second party for advances, is Is heremnatter provided, made to or for 
the benefit of the first party to prey said interest, and it said surplus, 
Orany prean'l thereof, Is sO) due, then to second party, ‘is heremmatter pro- 
vided, so much as is due for said advances and interest. But said 
rent shall not be paid over to the first party until and unless all 
natured interest has been paid on said bonds and all advances made 
by the second party on said interest account repaid to said second 
party, but in every case so much thereof as shall be necessary for 
that PUP pase shall be applied, first, to said matured interest, and, 
second, to the reimbursement of said advances and interest thereon, 
and the remainder paid over ty the first party. All accounts shall 
be exactly balanced upon the semi-annual statements aforesaid, Un- 
til otherwise jointly agreed the Wisconsin Marine and Fire Insurance 
Company bank is appointed trustee aforesaid, and « Very such trustee 
shall be required to give security, whenever either party so re- 
quest in writing, in such manner and amount as the parties hereto 
hiay agree upon, or any court having jurisdiction in the premises 
tnav determine. 

(iross earnings herein shall be taken to mean Toss receipts less 
all taxes: and it is agreed that all taxes shall be deducted from the 
gross receipts and paid by the second party before computation of 
rent on gross earnings. 

And the parties hereto covenant with each other ils follows, to 
Wit: 

First. The Milwaukee and Northern Railway Company covenants 
that it is lawfully empowered to make this lease, and that it will 

maintain and protect the second party in quiet and peaceable 
(°? Use, possession, and enjoyment of the demised premises, and 


F 
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will warrant and defend the same to the second party during 
the term aforesaid, or until possession taken for breach, if any, by 
the second party of its agreements and covenants. 

Second. ‘the first party also covenants that it will complete cer- 
tain constructions, repairs, and improvements enumerated in sched- 
ule marked © B.? hereto annexed. 

Third. Phe first party also covenants that it will assign to the 
second party, or, at its election, carry out in the name of the first 
party, but for the benefit, at the expense, and under the direction of 
the second party, all outstanding contracts, undertakings, agree- 
ments, and connections with other railroads and individuals,:so far 
ax the sume are assignable and the second party elects, which the 
irs! prarrt\ has made for the operation sini Improvement of the de- 
hissed rk LbISes, 

Fourth. The first party further covenants that it will pay at their 
maturity, either by\ anew ISSUh of bonds not larger i) amount, nor 
ata higher rate of interest, nor ata greater rate per mile, than its 
present lirst-miortwawe bonds, or mM such other mahnher as it nhiav 
elect without Increasing In any way its Indebtedness bevond eighteen 
thousand dollars per nile Lhpyon the demised railroad at elelit per 
COnULUT per anni Interest its par sent first-mortgave bonds, and thatit 
ate pay all interest when and as the same is due upon said first-mort- 
gage bonds, and forever hold) the second party hi armless therefrom, 
“ will not issue any more bonds under its present mortgage be- 
vond the amount of eloliter n thousand dollars per mile Upon the 
demised premises, and will not in any way make, create, or suffer 
any other lien or incumbrance whatever upon said demised prem- 
ises during the term of this agreement without the consent of the 
second party, : 

hitth. The first — further covenants that it will issue bonds 
under a new mortgage, or otherwise provide means for laving an 
additional track whenever the second party shall request, and a 
COMMISSION composed of the presidents of both roads ana i 
third person jomtiy selected dy them = shall certify. that the busi- 
hess of the road require sal second track for its accommod: ition, nid 

sald bonds shall be hegotiate «lt and the proces ds bp}? ‘ied under 
aL the direction of the second party, a the second party 

shall, if li sired, provide forthe puavirent of interest thereon in 
the same mianner as Is provid doin this indenture in regard to the 
lirst-mortgage bonds now outstanding. The first party also agrees 
that whenever and if the first party takes possession of the demised 
premises it will pay the sccond party the fair value of all buildings and 
permanent Improvements made by the second party upon the de- 
mised premises and will allow the second party to remove all its 
owh motive power nid rolling-stock. 

Sixth. The Wisconsin Central Railroad Company agrees to ac- 
cept the demise and lease of the demised premises, and to operate 
the same and maintain in first-class condition the railroad of the 
first party in connection with and as part of its own road, and to 
keep the same, including all fixtures, tools, implements, and rolling- 
stock, In good repair, and do all of its own business which it can 
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control over the road of the first party, and use its best efforts to de- 
velop the business of both roads alike and make the road of the first 
party its trunk line from Milwaukee; but this agreement is not in- 
tended to preclude it from extending its own road, by lease or 
otherwise, to Portage city and to Manitowoe. 

Seventh. The second party further agrees to keep fall and true 
books of account, showing the business done upon the demised 
premises, and will credit the first: party with its pro rata share of 
the gross earnings upon said demised premises, to wit, the same pro- 
portion thereof which the distance [the | freight and passengers ure 
transported over the road of the first party bears to the whoie distance 
thev are transported by the second party, an will allow the prest- 
dent, or other officer of the first party duly authorized for that pur- 
pose, at all reasonable times to Inspect the said books, aad will fur- 
nish them with full information to ascertain the gross earnings and 
the proportion thereof to which the first party is entitled, and will 
allow them to examine the road and rolling-stock and demised 
premises, and will keep the same in substantially as good working 
order and repair as they are in when delivered to the second party. 

Kighth. The second party also covenants to pay the rent 

i hereinbefore reserved when and as pavable, and also cove- 
nants, if the rent praalel to the trustees aforesaid mn uny six 
months pres ious to the puavVinre nt oF interest on the said first-mort- 
rucre bonds is not enough LO pay the whole interest then aturing, 
to advance so much money as may be hecessary to take uy) the 


balance of the COUPOtThs for interest as thev become due and pavable, 


and to take them up; and it is expressly agreed between the parties 
to these presents that for all surs so advanced the second party 
shall hold sald COUpPoOns ais al lien, ana the siatne Is hereby made and 
constituted asa lien (i) the revi here by rest rved and On) all property 
hereby demised’ and leased prior to and superior to all other liens 
except said mortgage until the same be fully reimbursed with 
Interest at elalit per centum per abidiun oul of the said rent or other- 
WIse by the first party. It is also agreed that any surplas of rent 
Which appears upon the somi-anntal adjustments of accounts shall 
be paid to the second party, so far as may be needed to cover any 
advances anil interest thereon made LO protect the coupons aforesaid, 
anil threat only the residue ot said surplus, if any, shall be paid to the 
first party, a Pi 
Ninth. It is further jointly agreed that, if the second party fails 
or neglects for the Sprrce of SIX months after written demand made 
by the first party to perform any of Its covenants and agreements 
herein contained, then it shall be lawfu’ for the first party, in addi- 
tion to all other remedies at law or in my lity, lo enter upon the de- 
nilsec premises and repossess itself of the Site: and the second 
party covenants peaceably to surrender the “ithe tpan sald entry. 
In witness whereof the parties hereto have caused these presents 
to be signed by Angus Smith, VICe-pr sident of the Milwaukee and 
Northern Railway Company, for and in behalt of sald company, and 
by Gardner Colby, president of the Wisconsin ¢ entral Railroad Com- 
pany, for and in behalf of said company, they being thereunto law- 


j—D?t) 
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fully authorized so to do, and the seals of said companies to 


d2 be hereto affixed, this eighth day of November, A. D. 1875, 
in the city of Milwaukee and State of Wisconsin. 
(Signed) THE MILWAUKER AND NORTITERN 


RAILWAY COMPANY, 
By ANGUS SMITH, Vice-President. (SEAL. | 
(Signed) WISCONSIN CENTRAL ROR. CO., 
by GARDNER COLBY, President. [seat] 
[nn presence of— 


O. H. WALDO. 


SCHEDULE Bb. 

As provided for in the lease of the Milwaukee and Northern 
Railway Company to the Wisconsin Central Ratlroad Company, 
dated November Sth, A. D. 1875— 

The Milwaukee and Northern Railway Company agree to fully 
complete the depot at Greenleaf siation and the depot at Ledgeville 
hefore the tirst day of January, A. D. IS74. and to fully complete 
the feneingon the whole line of railway to Menasha and Green Bay 
on or betore the first of July, A.D. USTA. 

Agree to connect side track at Lathams with main track on north 
end before January Ist, IS74, and to complete the engine-house and 
water tank at Green Bay on or before January Ist, 1S74. 

The said company also agrees to build at Green Bay a depot 
stinilar to that at Depere, and toextend track to north side of block 
seven (7) before July Ist, IS74, and to extend tracks in Menasha to 
the river above the dam betore the close of Isao, and also in the 
rear of buildings on the water power before the tirst of June. IS74. 
if the Wisconsin Central Railroad Company so elect. 

Agreed toon behalf of the Milwaukee and Northern Railway 
Company. 

(Signed) Mk. B. GBEENLEAF, 
(yr nil Manage re 


Agre d toon behalf of the Wisconsin Central Railroad Company. 


~1 
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Supplementary agreement made this first day of June, A. D. 
eighteen hundred and seventy-tive, by and between the Milwaukee 
and Northern Railway Company and the Wisconsin Central Rail- 
road Company, 


Whereas on the eighth aay of November, A. D. eighteen hundred 
and seventy-three, the Milwaukee and Northern Rathway Company, 
party of the first part, and the Wisconsin Central Railroad Com- 
pRenV, PRUPLY of the second part, executed acertiun indenture of lease 
of the Milwaukee and Northern railroad and other property ; and 
Whereas certain modifications of said lease have been mutually by 
said companies agreed : : mC 

Now, therefore, said) conmpanies, for themselves, their suecessors, 
und assigns, respectively do hereby, in addition to the stipulations 


s to 


Af 
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of said lease and in modification thereof, so far as those stipulations . 
are inconsistent herewith, agree as follows, to wit: 

First. In lieu of the rent reserved in lease and of all advances of 
money to take up the interest coupons of the’ Milwaukee and 
Northern Railway Company, as provided in said lease, fhe Wiscon- 
sin Central Railroad Company shall pay, and the Milwaukee and 
Northern Railway Company shall accept, for and during the space 
of three vears from and after the first dav of June, A. D. eighteen 
hundred and seventy-five (1875), the amount of forty per cent. of 
the gross carnings received from the demised premises, and, after 
the expiration of said three years and during the remainder of the 
ierm, the rent shall be paid as reserved in said lease if the rent so 
reserved is sufficient to pay said coupons, but if not sufficient to pay 
said coupons, then the Wisconsin Central Railroad Company shall 
pav, and the Milwaukee and Northern Railway Company shall 
accept, In full satisfaction of rent for the demised premises, such 
part of said gross earnings, not exceeding in any event forty per 
cent. thereof, as shall be sufficient to pay said coupons, all accounts 
being settled exactly, and all liabilities and obligations between the 
two companies being adjusted and discharged by and upon the 

semi-annual statements provided in said lease, and on the 
a4 thirty-first day of May and the thirtieth day of November 

ineach vear, and said semi-annual statements being accepted 
by each company as final adjustments of all claims for rent of the 
demised premises to the respective dates thereof. 

Second. Taxes, from and after the first day of January, A. D. 
eighteen hundred and eighty (1SS0), shall not be deducted from the 
eross receipts before computation of rent for the demised premises, 
but shall thenceforward be borne and paid by the lessee as part of 
the operating expenses. 

Third. The Milwaukee and Northern Railway Company hereby 
avgrees to perform prior to December first, A. 1). elghteen hundred 
and seventy-six (1876), all its agreements in reference to the demised 
premises which are at this date unfulfilled, and to complete without 
unnecessary delay the various structures which are on its part con- 
templated to be built under provisions of said lease and schedules, 
and also hereby agrees that if the same be not finished prior to the 
first dav of December, A. DD. 1876, then the lessee is hereby author- 
ized to complete the same forthwith at the expense of the lessor and 
to apply to this purpose, sO far as Is hecessary for such completion, 
any surplus rent, after payment of the coupons aforesaid, which shall 
be then or thereafter earned. 

fourth. The Milwaukee and Northern Railway Company, in con- 
sideration of the inereased rental and agreements aforesaid on the 
part of the Wisconsin Central Railroad Company, hereby releases 
the Wisconsin Central Railroad Company from any and all obliga- 
tion to hereafter make any advances of money to take up the Inter- 
est coupons of the Milwaukee and Northern Railway Company, as 
stipulated in said lease, and also from any and every obligation and 
liability arising out of any previous neglect to make said advances 
hitherto due and payable under terms of said lease, and also fromm 
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any and every obligation to pay any money under said lease and 
any provision thereot in the nature of rent and advances to or for 
the benefit of the Milwaukee and Northern Railway Company, Ci- 
cep the proportion of ross earnings (hot exceeding in anv event 
forty per cent. thereof) which is herein agreed, when and as the same 
is pavable under terms of this agreement anid ~atd lease, 
w hifth. [fany difference of opinion arise as to the perform- 
ance by either party of its covenants contained mn said lease 
and in this agreement said difference shall be submitted to three 
competent arbitrators, who shall be jointly selected by the parties, 
or, in default of such selection within sixty davs after written re- 
quest therefor, shall be appointed on the application of either party, 
after ten days’ notice in writing to the other party, by any judge of 
the cirenit court of the United States having for the time being jurts- 
diction in this district or of some United States court succeeding said 
court in said district. And it is further agreed that the written 
award of said arbitrators, or a majority of the same, made after due 
notice to and hearing of both parties and their witnesses, shall have 
tiie legal effect of an award. 

Sixth. All the provisions of said) lease, except so far as the same 
‘are herein expressly moditied or changed, are hereby by each of said 
companies ratified and confirmed, and all eauses of action for breach 
of anv agreement therein contained, which have arisen from its date 
of execution until this dav, are hereby mutually watved and forever 
released by and between said companies, 
ln witness whereof the parties hereto have caused these presents to 
be signed respective y by Angus Smith, vice-president of the Mil- 
Watkee and Northern I UlWwar ClOmipeuny, for nel an Dehalf of the 
Milwaukee and Northern Railway Company, and by Gardner Colby, 
president of the Wisconsin Central Rvulroad Company, for and in 
behalf of the Wisconsin Central Railroad Company, they being 
thereunto lawfuliv authorized so to do, and the seals of the said 
Cot pahiies to be hereto atlined this tirst ay of June, ‘A. 1). clalites 1 
hundred and seventy-five, in the citv of Milwaukee and State of 
Wisconsin. 

(Signed) Thk MILWAUKEE AND NORTHERN 
RAILWAY COMPANY, 
[sean] By ANGUS SMITE, Vice-President. 
(Stened) THE WISCONSIN CENTRAL RAIL- 
ROAD COMPANY, 
[SEAL. | By GARDNER COLBY, President. 


ln presenee Ool— 
(Simned) EF. MARINER. 
il. 8 DIAON. 


76 STATE OF WUSCONSIN., 


County of VMilwauke r. } 


ih 


Minwauker, June 2d, 1875. 
Personally appeared Gardner Colby, president of the Wisconsin 
Central Railroad Company, and Angus Smith, vice-president of the 


sn 
the 
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Milwaukee and Northern Railway Company, and severally ack nowl- 
edged the foregoing instrument to be the free aet and deed of their 
respective COrpors itlons. 
before me— 
[SEAL. | (Signed) Y. W. WEBSTER, 
Notary Public. 
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Agreement made the tenth day of October, A. D. ciuhtéen lhun- 
dred and seventy-six, by and between the Milwaukee and Northern 
Railway Company: Jesse Hovt and A. Warren Greenleaf, trustees ; 
James Ludington, Guido Pfister, Angus Smith, and Jesse IMovt, 
parties of the first part, and the Wisconsin Central Railroad Com- 
pany, party of the second part : 

Whereas, on the eighth day of November, A. D. eighteen hundred 
and seventy-three, the Milwaukee and Northern Railway Company 
executed to and with the Wisconsin Central Railroad Company an 
indenture of lease of the Milwaukee and Northern railroad, wherein 
the Wisconsin Marine and Fire Insurance Company Bank was ap- 
pointed i trustee for certain Purposes therein declared : 

And whereas, (1) the first dav of June, A. 1). elohteen hundred 
and seventy-five, said corporations executed a supplemental agree- 
ment modifving said lease, and subse phe ntlv,on the same day, CX- 
ecuted an additional agreement, whe reby Jesse Hlovt, of the city of 
New York, was appointed temporary trustee under said lease so as 
aforesaid modified, for the pertod of tw Ive montis, which period 
has now expired ; 

And whereas said Jesse Hoyt and A. Warren Greenleaf, 
vé trustees of the first mortgage and bonds of the Milwaukee 
and Northern Railway Company, have heretofore instituted 
against said company a suit in equity in the cireuit court of the 
United States for the eastern district of Wisconsin for the foreclosure 
of said mortgage and bonds, and are now entitled, at their option, to 
take a decree against said Milwaukee and) Northern Railway Com- 
preeny and evict said COMPANY rom std railway and all other prop 
erty covered by sitll thortgage il lease : 

And whereas said James ‘pa lingto mn has heretofore instituted 
against the Milwaukee and Northern Ratlway Company a suit in 
the clreult court of Milwaukee eounty, In the State of \\ ISCONSIN. 
wherein he has obtained a judgment of foreclosure and sale against 
said company : 

And whereas, on the 27th day of December, A. D. eighteen hun- 
dred and seventy-five, all the franchises of the Milwaukee and 
Northern Railway Company and all its property, records, and writ- 
Ings, together with said lease of said railw: av, Was In pursuance of 
said judgment sold at publie auction by the sheriff of said Milwaukee 
county: 

And whereas Guido Ptister, Angus Smith, James Ludington, and 
Jesse Hoyt allege some claim or title, legal or equitable, jointly [or] 
severally, in and to the premises, under and by virtue of said sale, 
or otherwise : 

And whereas all the parties interested in the premises desire the 
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appointment of a trustee under said lease so as aforesaid modified, 
without prejudice to the legal rights of either party in the prem- 
Ines: 

Now, therefore, the parties of the first part severally declare that 
no person or corporation Hot now jotned in this agrecment is, to the 
best of their knowledge, information, and belief, in any way inter- 
ested, or asserts any rights, title, or interest In and to the premises, 
Or any preur'l thereof, ane they severally request the peerty of thre 
second Part to assent to the appointment af Jesse Hoyt iis trustee unh- 

der <td lease so as afore std modified, and hereby declare that 
‘ why ane all reecipts eryen by sila Hove for any ana “ill 

moneys to him paid by the lessee on account of the rental re- 
served tn sae lease so as afore sad moditied shall he il full quittanee 
to the lessee therefor and an absolute bar in favor of sald lessce 
aeainst any and all persons whatsoever claiming the same, and the 
said parties of the first part jointly and severally covenant to hold 
said lessee harmless against any and all claim at any time hereafter . 
nade by aby person or corporation Whitson Ver as to the monevs s4) 
pata to sated Lov as trustee, 

‘And all the preartir < hereto do hereby dOoreec nied consent that Jesse 
Hoyt, (>| the CIE . COUNTLY, ania State ot New York. be. anil hi reby Is, 
appotnted trustee under said lease and supplemental aeroeemient anid 
shall so continue until nine \ days after written notice shall have 
been given by any one or more of the parties herein named to said 
Llayet of ther desire to cLpoprornnl adhnew trustee in) lis place, anid thicit 
said Llovi shall, at the expiration of ninety days after said notice 


ehas been given, cease to be such trustee, whereupon all the rights of 


the several parties hereto shall be the same as if this agreement had 
never ly hi made, 

And Jesse Hove hereby acc Jts sic trust ana ayrecs that during 
thie time hie shall be trustee as aforesaid either party to =iticl lease 
Pay, in) the tame of, but without any CX Pehse Lo, said Llovt, se lis 
hamie as trustee inany legal proceedings which said party may ce- 
sire to iistitute li order Lo obtain the decision of the United Stites 
circuit court upon the construction of said: lease or administration 
of said trust. 

In testimony whereot the Milwaukee and Northern Railway Com- 
pany? has Crilise these prose his to be sented with its Comin seul 
and to be signed by Jesse Tovt, its president, for and in’ behalf of 
said company, and said Jesse Hoyt and A. Warren Greenleaf, trus- 
tees; Guido Ptister, Angus Smith, James Ludington, and Jesse Hoyt 
have hereto set their hands and seals, and said Wisconsin Central 

Railroad Company has caused these presents lo bye seated 
as with its corporate seal and to be signed by Charles L. Colby, 
its vice-president, for and in behalf of said company, the day 
and year first above written. 
MILWAUKEE AND NORTIERN 
RAILWAY CO.. 


(Signed) Ry JESSE HOYT, President, 
(Signed) JESSE HOYT, Trustee. SEAL.) 


A. W. GREENLEAF, Trustee. [sean] 
JAMES LUDINGTON, Trustee. SEAL | 


AM 
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SU Exuipit “FE.” 


This indenture, made this seventh day of January, IS7S, by and 
between The Milwaukee & Northern Railway Company. of the first 
part, anid Jesse Lloyt “uric A. Warren Greenleaf, of the second pruart 
Withesseth : 

That the said party of the first part,in order further to secure the 
pra ment of Its lirst-mortgage bonds, hereby sells, assigns, ana sets 
over unto the said parties ot the second part i certaim indenture of 
lease bearing date November Sth, STS, executed by and between 
the said party of the first part and The Wisconsin Contral Railroad 
Company for the lease of said first partys railway and the pret tient 
of the rent therefor, and all and singular the covenants of said Wis- 
consin Central Railroad Company ino said lease contained, and in 
each anid CVery modification thereof, and all one vs due or lo vrow 
due thereon, Upon the Very sabe trusts, howe Ter, 28 are expressed 
In a certain trust-deed heretofore executed by the party of the first 
part to the parties of the second puirt as SCCUTLILY for the first-mort- 
vage bonds of the party of the first part, which said deed bears date 
the first day of December, ISTO, and is recorded in the oflice of the 
S cretary of state of the State of Wisconsin, in vol, thine e of mort- 
gages, pages twenty-six to thirty-seven, inclusive. 

In testimony whereof the said party of the first part has 
S| caused these presents Lo he subseribed by its Viee-pre sident 
and countersigned by its ScCTelary and sealed with Its 
corporate seul the day ane vear first above w ritten : 
[Seul mn. & N. Ks Co. | 
ANGUS SMUGVUL, Vice-President. 
\ttest: WM. TAINTOR, Secretary. 


Signed, sealed, and delivered in presence of— 
KE. MARINER. 
FRANK M. HOYT. 
EXHIBIT “F.” 
MitwatKeEk, Wis., Jan. Sth, 1S7S. 
The Wisconsin Central Railway Company—Charles L. Colby, presi- 
dent. 

Dian Str: You will please take notice that the lease between the 
Milwaukee and Northern Railway Company and your company, 
and all modifications thereof, and all rents due and to grow due 
thereon, ania all the covenants in) such louse ane the modifications 
thereof have been assigned to us upon the trusts contamed in the 
mortgage deed to us to secure thy first-mortgage bonds, ane that 
you are expected to pay over the rents to Mr. Jesse Hove, as Vou 
have heretotore paid them. such assignment being intended merely 

as further security for said bonds and not to disturb the rela- 
\? tions of the parties to such lease and modifications. 
Yours, ete. JESSE HOYT axp 
A. WARREN GREENLEAF, 
(Signed) by K. MARINER, Their Attorney. 


LS THE MILWAUKEE & NORTHERN RAILWAY COMPANY VS, 
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Gs ‘“hexninigt f4.° 
Cjreuit Court of the United States, Eastern Distriet of Wisconsin. 


Jessté Lloyr, Surviving Trustee, 
against 
The Minwarker & Norriern Ratpway Company and THe Wis- 
CONSIN CENTRAL RAILROAD COMPANY. 


The application of the complainant for a receiver in the above- 
entitled cause coming on this day to be heard, upon motion of the 
said complainant and the stipulation of all the parties, made in open 
COUTL: 

It is hereby ordered and adjudged that James C. Spencer be, and 
hereby ts, appointed receiver of all and singular the property, estate, 
and effects of the said Milwaukee & Northern Railway Company 
particularly described in the trust-deed set forth in the bill of com- 
platit in this caus , 

And it is further ordered that the said James C. Spencer, before 
entering pant the duties of lis said office, enter into il bond with 
suflicient sureties, to be approved by one of the judges of said court, 
In the penal sam of Lift thousand dollars, forthe faithful discharge 
of his duties as such receiver. 

And it is further ordered and adjudged that each and every of 
the Parties lo this proces ding, their uvents, servahits, attorneys, an | 

all parties claiming by, through, or under them, subse- 
Sf quent to the bringing of this suit, therr officers, agents, ser- 

Valits, and attorneys, pron demand of said receiver for them, 
make over to him all and singular said property, estate, and effects 
described in and by said mortgage, and all and singular the books, 
Paprods, Tbatpes, plans, and vouchers im their or either of their POSSCS- 
sion or control at any time the property of said Milwaukee & North- 
ern Railway Company pertaining to the aforesaid Property, estate, 
and etfeets, 

And itis further ordered and adjudged that the agreement ot 
lease heretofore entered into by and between the Milwaukee and 
Northern Railway Company and the Wisconsin Central Railroad 
Company, bearing date the eighth day of November, 1875, and the 
agreements In modification thereof, shall be and hereby are declared 
eaneelled and annulled as to all future transactions, ineluding all 
future transactions with the trustees of the first mortgage of the 
Wisconsin Central Railroad Company : Provided, That the trustees 
of the Wisconsin Central Railroad Company, Edwin HL. Abbot and 
John A. Stewart, shall turn over the property and premises men- 
tioned im sat avrecment of lease, in their or either of their PUsses- 
sion or control, to such-receiver, such cancellation and nullification 

to take etlect Upon such premises anid property being turned 
SD OVerP as foresaid s ; 

It is further ordered that the said James C. Spencer at once, 
upon entering upon the said duties of his office, make a full and 
complete Inventory ofall and singular the property and estate of 
said company which shall come into his hands, and that he state 
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the condition of the railway and rolling-stock of said company, and 
that he report without delay, and that said receiver continue the 
operation of said railroad personally or through such agents or ser- 
vants as he shall appoint, and that such receiver from time to time 
have leave to take the direction of this court as to the manner of 
the management of said property and the performance of his duties 
as such receiver. 


pM 
{ 


CHAS. FE. DYER, Judge. 


expire © Eb 
New York Crry, N. Y., Jan’y 11th, ‘79. 
Jesse Hoyt, Esq., president of the Milwaukee and Northern Rail- 
way Company, and surviving trustee under its first mortgage 
and bonds, and trustee under its lease of its railway to the Wis- 
consin Central Railway Company, and assignee of said lease under 
assignment thereof, 


Drak Srr: We beg to inform you that on the third day of January 

current we,as trustees under and by virtue of the provisions of 

Sh the first mortgage of the Wisconsin Central Railroad Company, 

entered Upon and took posse ssion of the Property covered by 

that mortgage, and are now operating the Wisconsin Central rail- 
road, 

We find that said company was operating the Milwaukee and 
Northern railway under a lease. We are not sufliciently informed 
upon the subject to warrant us in assuming any obligation under 
that lease. We therefore notifv vou that we decline to assume, af- 
firm, or in any way ratify that lease. We wish, however, not ‘to 
Interfere in an¥ way with the welfare of that railway, and, unless 
you otherwise elect. will continue for the present to operate thesame 
temporarily for such compensation as that service may be fairly worth, 
nd, as far as is necessary, but hot in excess of Itsearnings, torepair ihe 
sume as the Wisconsin Central Railroad Company Wiis doing, and 
also to permit the business of the Wisconsin Central Railroad Com- 
pany to be done as heretofore over that railway. We suggest that 
you arrange for an early personal interview with us, at whieh vou 
will make known to us vour wishes, and econter with a view to a 
nore permanent arrangement. 

We are ready to submit to the parties in Interest any proposition 
Which vourself and we are jointly able to recommend, 

We are, very respectfully, vour obedient servants, 

(Signed) JOHN A. STEWART, 
EDWIN TL. ABBOT, 
Trustees 
Si Exuiprr “1” 


Upon accounting together it is-agreed by and between John A. 
Stewart and Edwin H. Abbot. as trustees of the Wisconsin Certral 
rallroad, and Jesse Hlovt, as trustee of the Milwaukee and Northern 
Railway Company, and surviving trustee under its first mortgage 
and bonds, and trustee under its lease of its railway to the Wisecon- 


1226 


yt) hil MILWAUKEE & NORTHERN RAILWAY COMPANY V2. 
stn Ratlroaed Company, anid assigned of sald lease under assighiticil 
thereof, that ie suntof twenty-eight thousand two hundred and 
fifttv-eight dollars and forty-four cents ts the amonnt pavable by sri 
trustees to the wr lawfully entitled to receive the same out of the 
Ones recerved ly sid [rtistees from the Oper ation of the \Iil- 
watkee and Northern railway since the third day of January, A.D. 
S79, to the first dav of Mav, A. D> ISTO in full settlement of all 
accounts between ~te trilstecs cdiel sitid Hove its for siilel, arising 
out-of said trustees operation of sam railway during said period, 
And the site Jesse llovt hie reby ack now ledges the Peavanbedyl of 
said suum. 
Milwaukee, sulv 25, 187 
JisskE TOY T, 
Truster LE ctferye said. 
by ANGUS SMITH, 
JOIN A. STEWART axp 
.. IT. ABLE vy, Trustees. 
by CHAS. L. COLBY, Agent. 


SS exuieiy b 


Know all men ly these presents thosat Wwe, Angus Smith, Gauido 
Miivter,and Ephraim Mariner, all of the citv of Milwaukee and 
State of W ISCOMSIN, are hele nicl lirmaly boun lilite Jolin A. Stewart 
of the sited of Vew ¥ ork, biel lodwan I]. Abbot, of the CLLY of Cum- 
ie i the State of Viassachusetts, in) the Stith of SIXty thousand 

| hiahey of the | hited Sites of America, to be pata 
to the» John AJStewart and Edwin IL. Abbot, or to ther certain 
wwtornevs sand their hers, executors, administrators, or Assigns . to 
Which pavinent, Welland = truly io be made, we bind ourselves and 
our heirs, executors, nied administrators, anil euch ana CVOPY ot them, 
jotntly and severally, firmly by these presents. 

Sealed with our seals and dated the 22nd dav of July. in the vear 
of our | ord one thotisaned eloht hundred ane seventy-nine. 

Whereas the above-named John A. Stewart and Edwin Ub Abbot 
cop rated the railroad called the \lilwaukee anid Northern rarlway 
from about the third THA of January, IS7o), until the tirst day ot Mav, 
ISTo), aud during satd term received the earnings of said railroad 

And whereas i lis Ly hi ascertained On ah accounting threat alter 
thi praVirienet ¢ f all CN Pelises the balance remaining in the hands of 

ad Stewart aha Abbot, die to the owne rs of sill railway or to the 
ties entitled to recerve the “adhe, Is the sum of twe hty- eight thou- 

dsix hundred and sixty-four dollars and tive cents (%: 25,664. (ho): 

hel Whereas, on oT about the Oth Lai of November. INj- » the 
brooks a Works. by De Witt Davis, their sani. re- 
covered ; dgment in the erreuit court of the United States for the 
eastern Aiueriet of Wisconsin against the said Milwaukee and North- 
ern Rathway oe 9 for the sum of fifteen thousand three hun- 
dred and sixty-eight dollars and seventy-two cents, and said Brooks 
Locomotive Works have caused the said John A. Stewart and Edwin 
Il. Abbot, as trustees and individually, to be garnished as having 
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in their possession or control property belonging to said railway 
COLMAN | 
And whereas one Jesse Hovt, of the city of New York, 
SI claims to be entitled to receive said money hereinbefore 
named, and at his request and at the request of the obligors 
hereto, the said Stewart and Abbot have paid te him the said sum 
of twenty-eight thousand six hundred and sixty-four dollars and 
five cents (S28,664.05) : : 

Now, theretore, the condition of this obligation is such that if the 
said Jesse Hoyt, his heirs, executors, or administrators, or any of 
them, shall pay any judgment, order, or decree which mav be en- 
tered or obtained against said John A. Stewart and Edwin H. Abbot, 
or either of them, by reason of paving over said money to siti Hoy i, 
and shall well and truly indemnify and save harmless, and keep the 
said John A. Stewart and Edwin Il. Abbot and their heirs, execu- 
tors, administrators, or assigns Indemnified and saved barmless of 
and from all obligations, damages, costs, expenses, charges, fees, 
suits, actions, Judgments, and executions that may at any time arise 
or be brought against them, or either of them, by reason ot paving 
over said sum of money to said Hoyt, then this obligation shall be 
vold: else valid. 


tL. MARINER. SEAL. 

GUIDO PFISTER.  [sKan. 

ANGUS SMIUTTL,. SEAL. | 
tM And same dav (May ~1. ISS3) came the defendant. The 


Milwaukee & Northern Railway Company, by its counsel, 
Mr. Mariner, and moved the court for a new trial for reasons filed, 
its follows: 
Motion for if New Trial 


Circuit Court of the United States, Eastern District of Wisconsin. 


Tne Brooks Locomorive Works 
Tne MirwatKkee & Nortruern Rareway Company: Joun A, 
Srewartr & Epwin H. Apnor, Garnishees. 


Lind now comes the eid defendant. ane, thpron the minutes of the 
court and the record and proceeding in the above action and the 
tinding of the court, moves a new trial of the action. 


E. MARINER, 
Atty for the Deft 


At (;1ST ry. PSS3. 
This dav Cite the defendant. The Milwaukee iV Northern Rauil- 
way Co., by its attorney, and filed its exceptions to the findings, as 
follows: 


ae THE MILWAUKEE & NORTHERN RAILWAY COMPANY Vs. 


Keceptions lo binding. 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


The Brooks Locomotive Works 
Ms. 
Tue Minwavukere axp Nortruern Ratpway Comvany; STEWART 
and Apnborr, Garnishees. 


And now comes The Milwaukee and Northern Railway 
YI Company, by I). Mariner, its attorney, ane excepts to the 
finding of facts; that it omits to find that the garnishees took 
possession of The Milwaukee and Northern Railway Company's 
railroad under Phe Wisconsin Central Co, and further excepts to the 
conclusions of law of the court in the above-entitled cause and to 
each and every of them, so far as either of them finds that, as mat- 
ter of law. there was a fund accumulated in the hands of the gar- 
nishees from any source which was property of the principal defend- 
ant, and which could be attached as its property. 

Second. The said defendant further excepts to the second conclu- 
sion of law of said court that the trustees were not liable to The Wis- 
consi Central company fer the use and occupation of The Milwau- 
kee and Northern road after their entry and up to the date of their 
lease from the receiver, 

Third. Phe defendant exeepis to the conclusion of law that the 
occupation of the trustees was not under the lease from The Mil- 
waukee and Northern Railway Company to The Wisconsin Central 
Railroad Company, but was in defiance thereof and in opposition 
thereto. 

lourth. The defendant excepts to the fourth conelusion of 

eZ law that the ainouns aereed Upon between Stewart and Ab- 

bet. the eaurnishiees, and llovt,as trustec under sad lease ana 

assignee thereof, was property of The Milwaukee and Northern Rail- 

way Company, Hable to be attached for its debts, and that it was 
attached by the service of the process in this cause. 

hitth. The defendant excepts to the conclusion of law that at the 
time of the service of the process in this cause the varhishees had in 
therr hands belonging tothe defendant, The Milwaukeeand Northern 
Railway Company, the sum of twenty-eight thousand two hundred 
and fiftv-cight dollars and forty-four cents, 

Sixth. The defendant, The Milwaukee and Northern Railway 
Company, excepts to the conclusion of law that the garnishees were 
indebted to it in the sum of twenty-eight thousand two hundred and 
liftv-eight dollars and forty-four cents, or any other sum. 

seventh. The said defendant excepts tothe conelusion of law that 
the plamtiul was entitled to judgment against the said garnishees 
for the sum of twenty-three thousand four hundred and ten dollars 
and forty conts, or for anv stu whatever. 

Mighth. The said defendant excepts to the order that judgment 
be entered against the garnishees. 

lb. MARINER, 
Atty for Principal Defendant. 
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5} And now at this same term, to wit, July special term, 1885, 
and on the fourth day thereof, to wit, on the Ist day of Sep- 


tember, A. D. 1885, the following proceedings were had, to wit: 


Motion for New Trial Civ rruled, AY Judgment. 


Thr Brooks Locomotive Works ) 
Ss, | 
Thue Mitwaukete & Nortruern Rattpway Co... Defendant: | 


The Wisconsin Central Railroad Company, Charles | At Law, 


LL. Colby, Edwin H. Abbot, and John A. Stewart & Ed- | 
win al. Abbot, Trustees, as Garnishees. 


This day come the parties by their counsel, and the motion of the 
defendant, The Milwaukee & Northern Railway Company, for a new 
trial having been heretofore argued and submitted, on consideration 
thereof it Is ordered by the court that said motion be, and hereby is, 
overruled, 

Whereupon, on motion of Davis, Riess & Shepard, counsel for the 
plaintiff, it is considered and adjudged by this court now here that 
this cause be, and hereby is, dismissed as to the garnishees, The Wis- 
consin Central Railroad ¢ ‘ompany and Charles L. ¢ ‘olby, and that the 
said plaintiff do have and recover of Edwin H. Abbot and John A. 
Stewart, garnishees of the defendant, The Milwaukee & Northern 

Railway Company,thesum of twenty-three thousand four hun- 
WY dred and ten dollars and forty cents, pursuant to the finding 

of the court, with Interest thereon from Mav 21, 1SS5, to this 
date, amounting to four hundred and _ fifty-five dollars and twenty 
cents, and amounting in all to twenty-three thousand eight hun- 
dred and sixty-five dollars and sixty cents, together with fifty- 
one dollars and twenty-six cents, its costs about its said suit in this 
behalf by it expended, and that it have execution therefor. 

Judgment-roll signed September Ist, A. D. 1885. 

EDWARD KURTZ, Clerk. 
Damages ..-. 825,865.60 


Cae O1.26 


S25 OLGS6 
NoVEMBER 3, ISS5. 

This day eame Guido Ptister, Angus Smuth, and Ephraim Mari- 
ner, and filed their bond in the sum of fifty thousand dollars, con- 
ditioned that the garnishees, John A. Stewart and Edwin H. Abbot, 
trustees, shall prosecute a writ of error to effect and answer all dam- 
aees and costs if they fail to make their plea good, which bond is 
approved by the district judge and is as follows, to wit: 


Superse de (Is Bond, 


Know all Teh ly these presents that we, (ruide Ptister, 

os Angus Smith, and Ephraim Mariner, are held and firmly 
bound unto The Brooks Locomotive Works in the sum of 

lifty thousand dollars, lawful money, to be paid to the said The 


of 


THE MILWAUKEF & NORTHERN RAILWAY COMPANY Vs_ 


Brooks Locomotive Works, its successors and assigns: to which pay- 
ment, well and truly to be made, we bind ourselves, our executors, 
administrators, & heirs, jointly & severally, firmly by these 
presents, 

Sealed with our seais and dated this second day of November, 1SS5. 

Whereas The Brooks Locomotive Works, the obligee above named, 
on the first day of September, ISS5, in a certain suit then pending 
in the ¢ireuit court of the United States for the eastern district of 
Wisconsin, wherein’ The Brooks Locomotive Works was plaintif, 
and The Milwaukee and Northern Railway Company principal de- 
fendant—The Wiseonsin Central Railroad Company, Charles 1. 
Colby, Mdwin Tl. Abbot, and John A. Stewart and Edwin IL. Abbot, 
trustees, garnishees of the said principal defendant the said The 
Milwaukee and Northern Railway Company, detendant—recovered 
judgment against said defendant, The Milwaukee and Northern 
Railway Company, and said John A. Stewart and’ Edwin Th. Abbot, 
as trustees, as such garnishees, that the plaintiff do have and recover 

from said Stewart and Abbot, trustees and garnishees, the 
sum of twenty-three thousand nine hundred and sixteen dol- 
lars and cighty-six cents, damages and costs ; 
And whereas the said John A. Stewart and Edwin IL. Abbot, feel- 
Ing agerieved thereby, have sued out a writ of error to the Supreme 
Court of the United States: 

Now, therefore, the condition of the foregotny obligation is such 
that if the said defendants shall prosecute such writ of error to effect, 
ane if they fail to make their plea vood shall answer all damages 
und costs, then this obligation shall be null & void: otherwise of 
force. 


+My 


MPITRAIM MARINER. ae 
ANGUS SMITIUIL. Le. 
GUIDO PREISTER. Ls 


KMASTERN Districr of WISCONSIN, 88° 


This secon day ot November, ISS5, before hie Came Angus Smith, 
(iuido Ptister, & Ephraim Mariner and made oath. each tor hiniself, 
that he was a freeholder in said distriet. and was worth the sum of 
litty thousand dollarsover and above all abilities and exemptions. 

EDWARD KURTZ, Clerk. 

Endorsed: Approved Nov. 3, 1885. ©. EE. Dver, judge. 

Whereupon itis ordered by the court that execution be 


superseded and a writ of error and citation issued, and a copy 
of said writ of error lodged for the defendant in error. 


Q7 


And same day (November 38,1885) came the said Guido Ptister, 
Angus Smith,and Ephraim Mariner and filed their bond in the sum 
of tive hundred dollars, conditioned that the defendant, The Mil- 
waukee & Northern Railway Company, shall) prosecute a writ of 
error to effect and answer all costs if it fail to make its plea good, 
whieh bond is approved by the district judge, and is as follows : 


~ - 
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Bond on Behalf of Mil. & N. Py Co. for Costs on Writ of Error. 


\V- 
hele, Know all men by these presents that we, Guido Pfister, Angus 
sua Smith, and Ephraim Mariner, are held and firmly bound unto The 
Qs Brooks Locomotive Works in the sum of five hundred dollars, law- 
: ful money, to be paid to the said The Brooks Locomotive Works, its 
ed, successors and assigns; to which payment, well and truly to be 
He. made, we bind ourselves, our executors, administrators, & heirs, firmly 
ol , lv these presents, 
if, : Sealed with our sents ana dated this second day of November, 1SS3. 
le- Whereas the Brooks Locomotive Works. the obligee above named, 
l.. on the first day of Septem ber, ISS5, in a certain suit then pending 
ert in the circuit court of the United States for the eastern dis- 
He | OS trict of Wisconsin, wherein the Brooks Locomotive Works 
red was plaintiffand the Milwaukee and Northern Railway Com- 
rn | pany prinelpal defendant—the Wisconsin Central Ratlroad Com- 
rot, pany, Charles LL Colby, Madwin Il. Abbot, and John A. Stewart and 
rer | Mdwin Il. Abbot, trustees, garnishees of the said prineipal defend- 
The aut, the said The Milwaukee and Northern Railway Company, de- 
ol fendant—recovered judgment against said defendant, The Milwaukee 
: and Northern Railway Company, and said John WA. Stewart and 
el- Edwin TH. Abbot, as trustees, as such garnishees, that the plaintiff 
_ wf do have and recover from said Stewart and Abbot, trustees and 
varnishees, the <um of twenty-three thousand nine hundred ana 
ch sixteen dollars and cightv-six cents, damages and costs ; 
sida b, And whereas the said Milwaukee and Northern Railway Com- 
ge pany, fecling aggrieved thereby, have sned outa writ of error to the 
icp Supreme Court of the United States: 

Now, therefore, the condition of the foregoing obligation Is such 
that if the said defendant shall prosecute such writ of error to effect, 
| and if it fail to make its plea rood shall answer all Costs, then 
| this obligation shall be null & vold: otherwise of foree. 

EPIRAIM MARINER. ie 
ANGUS SMITH = 
thy. GUIDO PFISTER. IL. 8. 
we 10) Eastern District oF WISCONSIN, 8s: 
O 
Ws This third day of November, 1885, before me came Angus Smith, 
(iuido Ptister, & Ephraim Mariner and made oath, each for himself, 
that he was a freeholder in the State of Wisconsin, tn said district, 
and was worth the sum of one thousand dollars over and above all 
) d debts, liabilities, & exemptions. 
™ EDWARD KURTZ, Clerk. 
my 
é Knedorsed : Approved Nov. >. 1SS5. (. i. Dver, judge. 
ter Whereupon a writ of error and citation issued, and a copy of said 
vm writ of error lodged for the defendant in error, 
lil | 1) OU NTrED STATES OF AMERICA, ete 
: n east rie District ol Wisconsin, } vig 
wre, 


I, Edward Kurtz, clerk of the cireuit court of the United States 


a) THE MILWAUKEE & NORTHERN RAILWAY COMPANY VS. 


of America for the eastern district of Wisconsin, do hereby certify 
that I have compared the writings annexed to this certificate with 
their originals now on file and remaining of record in my office, 
amd that they are true copies of such originals and correct tran- 
scripts therefrom, being a full and complete transeript of the record 
in the ease of The Brooks Locomotive Works vs. The Milwaukee & 
Northern Railway Co., defendant, and The Wisconsin Central R. KR. 
('o. et al. carnishees 

In testimony whereof I have hereunto set my band and duly 
affixed the seal of the said court at the city of Milwaukee, in said 


‘district. this 10th day of December. in the vear of our Lord one 


thousand eight hundred and cighty-three, and of the Independence 
of the United States the LOSth. 
[ss a) | S. Cirenit Court. Eastern District Wisconsin. | 


EDWARD KURTZ, Clerk. 


1] UNITED STATES OF AMERICA, 88. 


The President of the United States of America to the judges of the 
cirenuit court of the United States of America for the eastern dis- 
trict of Wisconsin, Greeting : | 

fSeal U.S. Cireuit Court, Eastern District Wisconsin. |] 


Because in the record and proceedings as also in the rendition of 
il puddormient nd a pl awhich is in the said cireuit court of the United 
States of Amertea tor the eastern district of Wisconsin, before vou, 
between “Phe Brooks Locomotive Works, plaintiff and The Mil- 
waukee & Northern Railway Company, defendant, and The Wis- 
consin Certral Railroad Company, Charles L. Colby, Edwin H. Ab- 
bot, and John A. Stewart & Edwin HH. Abbot, trustees, as garnishees, 
defendant-, a manifest error hath happened, to the reat damage 
of the said John A. Stewart & Edwin I. Abbot, trustees, as vul- 
nishees, as by the complaint appears. and it being fit that the error, 
if any there hath been, should be duly corrected ane ful] ana speedy 


justice done to the parties aforesaid in this behalf, Vou are hereby 


commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, vou send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, <0 that you have the 
same at Washington on the second Monday of October next in the 
Supreme Court to be there and then held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
enuse further to be done therein to correct that error that of right 
and according to the law and custom of the United States should be 
done. 

Witness the Honorable Morrison lt. Waite, (‘hief Justice of the 
said Supreme Court of the United States, this third dav of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
three, and of the Independence of the United States the 1OSth. 

EDWARD KURTZ, 
Clerk UL S. Civenit (Court, Kastan Dist. of Wiseonsin. 
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THE BROOKS LOCOMOTIVE WORKS. rv 


la Tue UNITED STATES OF AMERIC\. ss: 
SE iL. | To The brooks Locomotive Works, (rreeting : 

You ure hereby cited and admonished Lo he and appear ata Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s oftice of the cireuit court of the United States for the 
eastern district of Wisconsin, wherein John A. Stewart and lKdwin 
Hl. Abbot, trustees, as garnishees, are plaintiffs in error, and you are 
defendant in error, to show cause, if TuAY there be. whv the jude- 
ment in the said writ of error mentioned should not be corrected. 
und speedy justice should net be done to the parties in that behalf. 

Witness the Honorable Charles E Dryer, district judge of the 
United States for the eastern district of Wisconsin. at the city ot 
Milwaukee, in said district, this third dav of November, A. D. ISS3. 
and of the Independence of the United States the LOSth. 


CHAS. E. DYER, Judge: 


| uccepl Service of the above ehtation this 22nd day of November, 
A. D. 1885. 
Dk WEEE DAVIS, 
Attorney for Defendant in Error. 


105 UNirep STATES OF AMERICA, 88: 

The President of the United States of America to the judges of the 
circuit eourt of the United States of America for thie eastern dis- 
trict of Wisconsin. Greeting: 

[Seal U.S. Cireuit Court. Eastern Dist tw 

because 11) the record and proceedings iis also it) thie reniedition 
of a judgment in a plea which is in the said eireuit court of the 
l‘nited States of America for the eastern district of Wisconsin, .be- 
fore Vou, between The brooks Locomotive Works planntrfl, and The 

Milwaukee & Northern Railway | ompany, defendant, and The Wis- 

consin Central Railroad Company, Charles L. Colby, Edwin’ I. 

Abbot. and John A. Stewart & Edwin Hl. Abbot, trustees, as 

evarnishes S. defendant, a manifest error hath happened, to the great 

damage of the said Milwaukee & Northern Railway Company, de- 
fendant, as by the complaint app ars, and it being fit that the error, 
if anv there hath been, should be duly corrected and full and speedy 
justice done to the parties ator sale 1) this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, vou send the record and proceedings 
aforesaid. with all things concerning the same, to the Supreme 

Court of the United States, together with this writ, so that you have 

the same al Washington on the se cond Monday of October next mn 

the Supreme Court to be then and there held, that, the record and 


proceedings aforesaid being inspected, the said Supreme Court may 


cause further to be done therein to correct that error that of right 
and according lo the law and eustom of the | nited States should 


be done. 
9 a ys j 
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SS) MILWAUKEE & NORTIUN RY CO. VS. BROOKS LOCOMOTIVE WORKS. 


Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this third day of Novem- 
ber, in) the year of our Lord One thousand eight hundred and elghty- 
three, and of the Independence of the United States the 1OSth. 

| EDWARD KURTZ, 
Clerk U.S. Cireunit Court, kastn Dist. of Wisconsin. 


104 The Unirep STATES OF AMERICA, 8s: 
[SeAL. | To the Brooks Locomotive Works, Cireeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme- Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
In the clerk’s office of the circuit court of the United States for the 
eastern district of Wisconsin, wherein The Milwaukee and Northern 
Railway Company is plaintiff in error and vou are defendant in 
error toshow cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected, and speedy justice 
should not be done to the parties In that behalf, 

Witness the Ilonorable Charles KE. Dver, district judge of the 
United States for the eastern district of Wisconsin, at the city of Mil- 
waukee, in said district, this third dav of November, A. D. 1SS3, and 
of the Independence of the United States the 10sth. 


CILAS. E. DYER, Judge. 


| accept service Of the above eitation this 22nd day of November, 
A. D.ISS3. 


. Dik WITT DAVIS, 


7 


Attorney for bd fe ndantin Error. 


Endorsed on cover: Ef. Wiseonsin €.C. ULS. Neo. 226. The Mil- 
waukee & Northern Railway Company, plaintiff in’ error, vs. The 
brooks Locomotive Works. Filed 19th January, ISS4. 
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OCTOBER TERM, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1ssé 


THe MILbwaUKEE & NorrTunern RAIL 


POoOADCOMPANY ef al... PU Ws in Wiroc. 
PSX. No. ped 


THk Brooks Locomotive Works. Jf/ 


. + 
in berror, 


This is an appenl froma judgement of the Cireuit 
Court of the Eastern Distriet of Wiseonsin in oa 
statutory action of garnishment after execution, to 
attach a supposed joint liability of the gurnishees, 
Stewart and Abbott. as trustees, ina mortgage made 
by the Wisconsin Central Railroad Company whieh 
I shall eall the Central Company, to the Milwaukee 
and Northern Railroad Company whieh T shall eall 
the Northern Company, for the rent or the use and 
OCcuparlon of the Northern Rove, 

The Northern Compan Wiis organized under ehiap. 
O4 of the private and loeal laws of Wiseonsin for 
IS7O, to build a road from Milwankee to the Fox 
River below Like Winnebago. and thence to Lake 
Superior, 

The Wiseonsin Central Company was organized 
under eh. 314 and 362, P. and L. laws, Wis... 1866, 


ch. 257. laws 1860 and ch. 27 of laws of 1871. to 


a 


dt 


beild a rond from Doty's Island in Fox River below 
Lake Winnebago by way of Stevens’ Point, to Ash 
land upon Lake Superior. dott; roads were mort- 
eyeed to trustees, 

When the Norther Road was completed so as 
tomeet the Contral, the Central Company, in order to 
vet a through line to Milwaukee. leased the North. 
ern roud for 090 vears by a lease (Ex. B. fol. 66) for 
awrent whieh Was ad pereentage of the CYOSS CHPRINLS 
eroduated “wecordineg Is thie chtphcotnyat of Trhadbes\ enarnect,. 
The lease provided that the vent should be paid 
monthly. on othe first of the second month after 
the money was earned: December rent the first of 
February : January rent the tirstof Mareh, ete.:and 
that the rent be paid s+ to such trustee as shall be 
from time to Linie jorntly selected Ivy thie parties 
hereto uponithe trust to Keep the same until the next 
Instiilment of Interest is die upon the bonds issued 
by the tirst party (the Northern Co.) under their first 
mortvage., and then apply the same or so much there- 
of as shall be necessary to the pavinent of said inter: 
est When and as payable, and if any surplus remain 
afier payment of said interest to pay the same to 
the first party. (Finding fol. 6a). The Wisconsin 
Marine and Fire Insurance Company Bank was made 
first trustee In the lease. 

At that time there was mo statute in) Wisconsin 
enabling a rathroad company to lease tis roud and 
franchises, 

By see. L. chapter 202. of the laws of IS874. any rail- 
road company Whose line was wholly in Wisconsin, 
as the Central Company's was, was authorized to 


lease any other railroad with its franchises, ete. 


The rent was not sufficient to pay the interest upon 
the bonds ofthe Northern Co.. and the trustee in the 
mortgage bronght a suit to foreclose it against both 
companies. (6 Finding, fol. 41. 

Afterwards, in June, 1875, the companies made an 
agreement modifving the lease, increasing the rent 
and confirming the lease, exeept as modified (Ex. ©, 
to Findings) After this agreement, this suit slept 
rill the garnishees took possession of the Northern 
row 

October 10. 1S76. a subsequent agreement was 
made between the two COM panies, nel llovt cane 
(ireenleaf as trustees in the Northern Company's 
mortgage, Ludington, a judgment creditor, Pfister, 
i purchaser of the road. atasaleona bill filed for the 
saleoftheroad. and Hoyt, providing that all payments 
of rent shall be made to Llovt as trustee, and appoint. 
ing him trustee under the lease, and that all pay- 
ments made to him on aecount of the rental reserved 
by the lease as modified should be ssa full aequit- 
tance to the lessee and an absolute bar in favor of 
said) lessee against any and all persons whatsoever 
claiming the same” 

From that time to the time of the entry by the 
varnishees the Central Company paid the rent to 
llovt as trustee, 

In January, IS78, the Northern Company assigned 
this lease, as modified, to Hoyvtand Greentleat, trustees 
in the mortgage of the Northern Company as further 
SeCULILY to its bonds (Ex. E to Finding, fol. 80), 
upon the very same trusts however as are expressed 
ina certain trust deed heretofore executed by the 
party of the first part to the party of the second 
part. 


Jimiuary S. PS7S, the assignees gave notice of: this 
assignment to the Central Co. (kx. FL to Findings, 
fol. SI. 

J curetens }. iso. ihe CULY TEES | ied ie tools POSSESSION of 
the Contral Roud uouder thety mortgawe. At the same 
lime so With the aequiesecnee of the Central Company 
bat without any assigniment of the lease” the gar 
Hish@es took possession of the Northern Road. and re- 
trined possession wiatil May. first S87 Coth Finding. 
fol. G3). aid up to the thine of the serviee of the pro- 
eess In this aetion had mot patd any ome for the tse 
of such road, 

After the warnishees took POSSCSSTON of the Northern 
Roud they notified the Northern Company, and thot 
us trustee under the lense ands assignee thereof, 
that they bad taken possession but would not assime 
or ratify the lease or be bound by it}: neither the 
Northern Company nor tlovt paid anvcattention. to 
this notice nor interfered with the possession of the 
Northern Road by the garnishees.  "Ple garnishees 
retained possession of the road until May first. and 
this proceeding was brought to attach the rent for 
tliat period, 

[pon the first of May. PS79. all parties in interest, 
including the Central Company, consented toa de 
eree in the foreelostre suit hereinbefore mentioned, 
by whieh the lease was abrogated. and ao receiver 
appointed, who leased the Northern Road to the trus. 
Teen, IX. (:. fol. So. ) 

July 7. ISTO. this proceeding was instituted. duly 
2, iS eh, [fern tas such usSignee and trustee. and the 
earnishees as trustees of the Wiseonsin Central 
Company. with the assent of said) company. made 


u compromise as to the rent by whieh the garni- 


shees agreed to pav 828,258.44, for the use of 
the Northern Road during that period from January 
ft Maas Ist. ISTH. and thier poatial the same over to 
Hovt upon receiving a bond of indemnity. (fol. 46 


X fool. eT 


The statutory provisions supposed applicable are 


as follows: 


Section 2753. KEitherat the time of issuing the sum, 
Mons, oratany time thereafter before final judgment, 
in cLtiN “etion fo recover chatawes founded th p and on 
Truett. eXpress OF imapliedt, ‘ai Mpou judgment (ii de ose? 
as af ut fine aples bie ISSUE, aT fied (CIRC. of (fii 
ereculion yrs properta and before lhe time when 
it ix relurnoble, the plaintiff, of some person tu his 
lehels, “sit tf waeth'e (fl si aflidaedl, shaliug hhat hie rte, ili 
halie tx bhatt Neaisie //t NCH, Td hin. ix suiele Afi f 
his. (ij hats property poadl fase j/' ysouedld. aT, his JPN SNE - 
SiO. (ij wmpydes /, in control bye lounging hes bhi efe yeclaud 
ior ctther oF (thet of Lhe def elas) aT, lhe aclion of 
f recwlhionl, Td | him. ana thirst sieh defendant has 
jial j/) IT hij nol Licthte hewn eulion, su fhe rT wl he witlinx- 
Sa hie plaintiff’ s demand. And that (he iudebted- 
JitNNS Of] prrape cli ‘id? ylioned ray suck Nidal iS ha bhe 
hast of bhie knowledge and helicf of hhe jie NO mahi ng 
suck aMidaril, pot 7) ae sé wpe) perddé NE sly é tif sale 
upon evecution, Any number of carnishees may be 
embraced in the same atlidavit, 47 if joint liahility 
hi oladuie f 7 sity, if shall hia NO shale a and lhe 
parishes N piel side “/ “7s jotully lieth le. shall IY, deemed 
joiully proceed i] against hs otherwise the sever | 
earnishees shall be deemed severally proceeded 
aoudnst. 


Section 2754. The pohsaimtill shall annex or subjoin 


neh affidavit a garnishee summons, whieh shall 


be substantially in the following form: 
('ourt, County, 
\. Bo. ploialiff, 


ix ae Zz pyihoand. 
. ‘ 
Is, |. ° (fil; iNhiee, 


The State cof \Wiseonsin:— To the said garnishee : 
vouure hereby summoned, pursuant to the annexed 
aihidavit, as garnishee of the defendant, C. D.. and 
required, within twenty daysafter the service of this 
simmons upon vou. exelusive of the day of service, 
toanswer aecording to law, whether vou are indebted 
fo. or have in Vour POSSeSSTON or under vour control, 
any property, real or personal. belonging to sneh 
defendant. and to serve a COP of Vour alswer on the 


undersigned at . in the county of ; 
nnd it enseof your failure sO) toc. Vou \ it] bye linble 
to further proceedines, necordinae to law, fif which 


Lhe said Sefe nian will also hath wolice. 
La M.. Plaintiff’ s Alor ni ‘/. 
P.O. address, . County, Wis. 


_* 


eve 


Section 27h. The sarnuishes NAL gs 104000 N uel (fifi 
nerved dNidaril shall iT, N¢ pred Cada eele hi of Lhe Nieye yal 
Jaruishees wamed, tu the manner provide San section 
fire lhansand N40 hundye (/ apd thisly-siv apd fire 
fhousand Si }; uwundred apd fh, (rl i-st rt mM Sor Né reece 
ofa NA GOWN Bd OG acliowy ms aud creep whee it Ne reece 
of the NII MOHS Ai lhe achion is eile without hie 
Nihal. as, hy publication, aise (isi hhe lefe pdapyl ha the 
action. aT Lite Medel di died, eithey hefore ‘is mith li di 
days afte i” i reece Cid Shi qaruishe .. When thre defend. 
ant shall have appeared in the action by an attorney, 


sieh ser ee Pet \ bye mide thy von suel attorney coy Lion 


the defendant. Unless the curnishee-stmimions be seo 


served on the defendant or his attorney, or the proof 
of service on the garnishee show that. after due dilh 
venee, stelp serviee cannot be made within the State, 
the service on the curnishee Shall become vold and of 
no elfeet from the beginning. 

Section 2754 provides that the garnishee may file 
and serve an affidavit tlathy denving liability. if he 
does he is discharged, unless the ** plaintiff serve 
notice that he eleets to take issue tipon the answer to 
the curnishee-summons, and will maintain him to be 
linble as warnishee. In whieh case the issie shall 
stund for trinl as a civilaetion in whieh the affidavit 
on the part of plaintiH® shall be deemed the eom- 
plaint, and the garnishee’s affidavit) the answer 
thereto.” 

Section PTH. lyless the qarnishes shall make the 
aflidacil provided foi aT bhi preeee Hind sechionw (that 
he cloes not own or las not properly). he shall, within 
fire TET Lats from lhe servriee of hhis fit pixshee-xup 
WMOMS. hil aud serve. iu like mannuer..aue Midacvil, aT 
which he shall shale 

|. Whether he was. at the time of the serviee of 
the gvarnishee-sumimons, or las since become indebted, 
or under any lability to the defendant named inthe 
carnishee-siimmons, Ib any manner or upon amy ae- 
eount, specifving, 1b indebted or liable. che amount, 
the interest thereon, or the manner inwhich evidenee, 
When pavable, whether an absolute or contingent 
linbilitv. and all the facts and circumstances neces- 
sary toa complete understanding of such indebted. 
ness or liabilitv. When the garnishee shall be in 
doubt respecting any sueh ability or indebtedness, 


he muav set forth all the faets and circumstances con- 


cerning the same. and sabmit the question to the 
aunt, : 

Seetion ITO. The hehe athiwl met ty], aT all use . hi 
vusiery dulycevitied, to be served within twenty days 
from the servieer of the gwarnishee-sumimnonus om. him, 
defi td the proce line aypriust lief OUP MISHEE, TL prcorn 
the vrotna that the indebtedness of the enrnishee, 
opany property teid by him. is exempt from exeeu- 
tion ered dest sets defendant, ar for TTT, olher PC. 
sou ts pol liahte fo parr nish ine f? or Mpa GUY yround 
Mon which & yarvu (shee might defend lhe same cand 
Wil porticrpale ju the fread of anu issue helices the 
plainhitl and yaruishee for the protection of his in- 
fevests, And the garnishee may. at his option, de- 
fend the principal aetion for the defendant. if the 
In¢ter does not, but shall be under no obligation se 
to «lo, 

Section 2766, The proceeding against a garnishee 
shall be decmed an aetion by the plamtifl against the 
euriishee and defendant as parties defendant, and 
nll thie Provisions of law relating to proceedings in 
eivil actions at Issue, ineluding examination of the 
parties, amendments and relief from default or pro 
ceedings taken. ane appenbs, and all Provisions for 
enforeing judgement, shall be applicable thereto: but 
When the garnishment is not in ald of an exneeution, 
no trial shall be had of the garnishee aetion., until 
the plaintii?l shall have judgment in the prineipal ac 
tion, although it may be noticed for trial : and if the 
defendant have judgment. the garnishee action shall 
be dismissed with costs. The court shall render sueh 
judgment tnall eases as shall be just to all the par- 
ties, and property proteet their respeetive interests, 
nnd ick adjudve the recovery ot cLTh Indebtedness, 


‘ 


te 


ed 


the econvevitbee, Transter, or heed iy eYTVv to The shied iff. or 
ett olfieer apported by the judge ite af ttt \ ren | 


estiite oF personal Properts disclose forreriel to be 


NI Ry Fe I a AO 


liable to be applied to the plaintiffs demand. or dy 
the judgment pass the tithe thereto : and may therein, 
or by its order, when proper. direct the manner of 
making siile, sia of disposing of the nroceeds there 
of or ot anv money, or other thing paid over or de 
livered to the clenk or officer.  Vhe judgment aguinst 
wooarnishee shall aequit and discharge him from all 
‘demands by the defendant. or lis representatives, 
‘for all Hricotber ; eoods, effeets. or cred its, pete, le 
livered, or accounted for. by the garnishee. by force 
‘of such judgment, 

Section PUG. When bhi muster of the fli wishes 
shall disclose that ue olhery PLPSON, bhi the def wed 
aul. claiwsthe indehled wess oj prope [4 jn hishands. 


; 
a 
“ 
a 
3 
' 
: 


aud Lhe sath isee aud reside diet aol such claimandl. bhi 
(‘ust ddl td, Odi molion, orde Shalt ir / cludjpiaud TY, 


¢ 


dulervploade df, “Us Jdefeudanl, lo the fe nishee action b 
and that notiee thereof, setting forth the fnets, with 
nveopy of such order, in suel form as the Court shall 
direct, be served upon him. and that after sieh ser 
vice shall have been made, the gurnishee mat pHLV OF 
deliver to the officer or the clerk such indebtedness, 
or property, and have a reeeipt thereof, whieh shall 
be a eomplete discharge from all liability to CUT 
pear for the amount so ie Or Properly so cLeliy 
ered. Such notice shall be served in the manner re- 
quired for service of a sitmmons imnoa civil netion. 
and may be made without the State. or by publies- 
tion thereof, if the order shill st) direet, pron sueh 
serviee being made, such claimant shall be deemed 


4 defendant to the garnishee action, and within 


tt 


twenty days shall answer, setting forth his claim or 
any clefense the carnishee might have made. In case 
of default judgment may be rendered, whieh shall 
conclude any claim upon the part of such defendant, 

The conrnishee Stewart was not served. but the 
enrnishee Abbot who was served, undertook toanswer 
for himself and bis ceo-trustee, against whom the 
plaintit? was seeking, to proceed as upon a jomnt Ta- 
bility, and to set outallof the faets., and porn the 
judeunent of the Court if Piney were Table. 

Under the provisions of see. 2767 the gaurnishees 
might have diselosed that tlovt claimed this tndebt 
edness ane tiave given his name and residence so 
that he conld have been made a party, 

Oro they udeht have tendered him the defenee of 
this aetion. And then the real parties to this dis 
prlite eotld tiave been before the Court. 

The gornishees did mot do this. Amd the North 
ern Company, as it may under seetion 2765, is mak. 
le thie defenee. 

The veal parties in interest in the suit are the bond 
holders of the Milwatkee sand Northern COMLP RUIN 
and the defendants im error. 

Ana the rel qpiest ions tor Loe deeidedt dre to Whom 
were the garnishees Hable for the use and oeeupa- 
tion of the Northern Road from January 4 to May 
I, ES7u And whether if) the garnishees were linble 
to the Northern company that liability was attached 
In this proceedine, 

The case was tried by the court. a jury having been 
walved, whieh has found the faets as above stated. 
and tipon the faets so found has entered judgement 
eharging the garnishees. There is no dispute as to 
the faets. No bill of exceptions. If the facts found 


justify the econelusions of law and the statute has 
heen complied with, the judgment must stand, other- 


wise it must be reversed, 


Assignment of Errors. 


Kirst, The Cirenit Court erred in holding that a 
fond had, in some wav, aeerued, which was to be «li- 
vided or distributed in this proceeding, 


Necond a holding thrat the vornishees were hol 


Jiable to the Central company for the use of the 


Northern road for the period In question, 

Third. In holding, as a matter of law upon the 
fuets found, that the garnishees were not liable to 
Phe fas trustee under orassignee of theleuse, because 
the holding of the garnishees was in defianee of the 
lease from the Northern company to the Central com 
pray, and in Opposition therete. 

hourth, In holding that the carnishees were Hable 
directly to the Northern company upon the faets 
found. sc) us To bie charged Iry these proceedings. 

Ritth, (n holding that such liability was attached 
by the proeeedings in the record, and in rendering 
judgement therefor against the garnishees and the 


Nort hern COMPUTE : 


The Cirenit Court erred in considering that this was 
aneontest us to who should be entitled toa fund whieh 
had been created by agreement between the parties or 
some of them. or in some other manner. 

At the time of the serviee of the process there had 
been no agreement between any of the parties to this 


|~ 


procemdling tis to the amount of rent tobe paid by the 
carnishees for the use of the Northern road. excep 
suchas the law dopties, from the entry and oeetp 


fiery at the ror by tte CArnishees, with the cis 


sentoof the Central company. The road was at) the 
: time ol the ontry by the earnishees, in the possession 
ol the Central COMP under dts lease from the 
Novthe PED COOPEEP TETEA This Process Was served July 
(UST oon the onky agreement found was made be 
Wee tt eoinishees and Hay as trustee and as 
signee of the lease. on the vid of July, ESao. Wheat 
ever elatme the plaintil below had was fixed by the 
servieecon the seventh. There was then no fund 
The rights of all parties rested In their contracts. as 
? Found in the veecord. and what had been done under 


them. This may not be very material, beeause i 
does notappear that the Central company was a parts 
fothe aereement, whatever it was. and the Central 
COM pany Was. iider the lease entitled to the posses 
stonoof the Northern road. and entitled to the rental 
thereof from the crarnishees after ite let them im. se 
(hat no cereenent as to the amount of rental would 
be valid andless the Central COMP Was a party to 
i. but oit is the first error. and lenvens the whole de 
CISTON, 

\s to the Northern road. Stewart and Abbot 
Were SPPMiwers, They Were Hof even Trustees as to 
thisat rose, Wohien thes took possession of that rond 
they did it either by agreement with the party en 
titled tot] Ssesslon. or as trespassers mpon the 
rights ofthe party entitled to the Possession. Ef by 
agreement they are Teble to the party with whom 
theyacreed upon the terms of that agreement. Ef thes 


went in cone ecetpled as trespassers, then they were 
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liable. as trespassers, to the party upon whose rights 
they trespussed, 

They were nota court: they could not summon the 
parties: lav holdofthe roadandoperate it. and thereby 
ereate a fund and distribite it. They lad made an 
g¢reement with the Central company, merely to the 
effeet that thev might enterand operate the Northern, 
Without terms as to rental or length of term. Thev had 


mnitde overtures to the Northern company and to lov 


aus ussivnee and trustee, and both refused to treat 
With them oon the subject : so that there was no 
fond by agreement when this process was served, 
The agreement of July 28d between the gaurnishees 
and tlovt. as assignee and trustee in the mortgage of 
the Northern COMMPMUINV, ThIStTee In ound assignee of 
the lease, did not attempt to ereate a fund, it merely 
fixed the amount as between the parties to it, whieh 


the gurnishees who were liable to somebody for the 


ise and oee Ipation of the road. or for on Trespuiss, 
should pay to Hovt as trustee, Ae. TP he turned out 
ter bv the person entitled too cherie the rent of the 
road. or the damawes for the enery, If it should 
turnout that the Central company or some one else 
was the party entitled to demand the pay. then the 
devreetent Was of no account whatsoever [teertarnls 


chic hol epente cu finned tor be nelainistered 


The Central company was in possession of the 
Northern road. at the time of the entry by the wag 
Hishees under the lease from the Northern company, 
That lease was valid. The Central COTM PHLTDA let thre 


enrnuishecs into the occupation of the Northern road 
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Without assigning the lease. That made the gar- 
Nishees tenants of the Central compans  sub-tenants 
of the Northern company, Hable to the Central com- 
pany. on guautiim merit, for the tse and oeeupa- 
tion: not linble at-law to the Northern company ; 
nor to Plovt us trustee or assignee, Admit) that 
ricer Thomas Vs, ie. fe. ia. fi] U. _— rg? the 
Northern COOTEPP OSL IDA hac no wuthority to lease its road 
When it executed the lense, Ex. B.. folio 66. Yet 
the Centenl COMPLY Wen Inte possession and: (M'- 
eupied until they let the cvarnishees in. Therefore 
the rights and remedies flowing out of a valid lease 
aeerued to each of the parties.  Woodru vs. Bei 


>. 2 A. oe 


After the passage of Chapter 202 of the laws of 
S74, uuthorizing riallvosel COMPS tor leise thei 
rouds, and the supplemental contract of June Ist, 
e750 (ex. C. to finding), eonfirming the original 
lense, If Was at lesast, from: that diay, a oValicl lease, 
There was no immorality in’ the eontraet. nor 
gnvehing 1a avold it suave the lack af power, 
When the power was given the confirmatory deed 
made the lease valid. and the Central eompany had 
the right of possession of the Northern road for the 
remainder of the term. When it let the garnishees in 
it had the etunal POSSOSSTON US wel] as the right of 
POSSESSION, if lnot assign the term thy finding, 
foi. 45). 

lt could let the eariishees In so lone us there 


Was nothing in the lease to prohibit underletting 
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Tp ond stich) Terms as it could obtain. lt could exaet 
a greater rent or could let for less rent. or for shorter 
term, and the garnishees so let in would be sub-les 
sees or under-tenants, liable to their lessor. the Cen- 
tral company, for the rent. If the amount of the rent 
Was not tined Ir the lease. then it would be What the 
promises Were reasonably worth, bat the going in and 
occupying with the acquiescence of the Contral eom- 
puny. create the relation of landlord and tenant be- 
tween the Central Co.. entitled to possession. and 
the caurnishees, 

Tavior's Landlord and Tenant. 636: 
Woodfall L. WV Tenant. 2d Ed... 698: 
Wood's * AY ; Sec. O40, and Note: 
Nlolford VS. Jhaleh. | Dou, iS3t : 

('; (pps Vs, Blank. . 6 é&. . 450): 
Marquis of Cumden vs. Battle, bury, ot) (). .. 


N.S... SOS: 


Ih. 


And the payment by the garnishees to Hoyt, after 
the garnishment of sueh money as the use and oe- 
clipation of the road was reasonably worth, did not 
nike the gurnishees tenants of the Northern eom 
pamy. It merely, profauto, discharged the Central 
company’s Hability to Hoyt upon the original lease. 

The Central company was so badly insolvent that 
the trastees had seized its road: upon this seizure the 
Central COMED UTE let the gurnishees Inte POSeSSION of 
the Northern road upon a tenure by which the 
curnishees were not liable at liw to Llovt, the trustee 
In, and assignee of, the lease. nor to the Northern 


COMpany, Hove could bv bill alleging the faets 


’ ar 


ieaiust the Central eompany, and the garnishees who 
head nofleeoL tliis SOLVEenE , ea eee ollected reut Prom 
the gurnishees. Woods Land & T. See. ood, | Story, 
hay. O87. Fonbl. B. tl. eh. ob S od. 


ANcuin. thre reer in this ecise Wis To ne ‘| speeltied 


portionof the Carnes of the leased property. The 
lingiage is, co Vielding and paving rent therefor, as 


follows, fo wit: Ino and tor each veur of the term 
Wherein SVOss enriulliws r veered Prom the demised 
) emises, us beretafter set forth. shall exceed the 
sum of one miblton dollars thisly percent, of such 
gross carucugs, avd inand for eaeh vear of said term, 
When the gross earnings shall exeeed elght hun 
dred thousand dollars, buat not exeeed one million 
dollars, thirty-three percent. 7 &e.. st apon the first 
dav of February. P874. the seeond j party (Central 
company ) shall state to the first party ¢ Northern 
COMMPRLTN ) CLE Che COUT, as Heard 4 practioal, of the 
eross earnings reeeived from and tpon the demised 
Jremiises during thie month of December, S733 | 
ane upon said first day of February the second 
Prarie shall proce Udber ceppbeotenad of rent so upproNimated 

io stich trustee as shall be from time to time 
jorntl selected. Ae. This. LT take it. is a reservation 
of this percentage of the curnings of thie property, 
In specie, as muchas would be aw reservation of one 
third of thecrops crown tpona farm, of whieh reserva 
tionthegwarnistiees had know ledoe, construetive. if not 
dedi, beeaise taking posession of the Northern road 
from the Central company, they were charged with in 
qiiry as to the titheofthe Centralcompany, and with 
Knowledge of whatever that inquiry would develop, 


Wien they found that the tenure of the Property 


Was such that the trustee In the mise Wis ¢ nlitled| 1S 


rent tom eertain Proportion of the gross eanrnings if 
they took the whole earnings they were chargeable 
with the duty of making over to the trustee the 
proportion of the enrnings to whieh he was entitled. 
Aelehum vs. St. Louis, JOLT U.S. 206: (/aroring Vs. 
Withery 83 PLOW. 402. Unless. as the Court below 
state in its third conelusion of law, the occupation 
and operation of said road by Stewart and Abbot, 
trustees, Was not under said lease. but in defiance 
thereof and in opposition thereto, 

Was the occupation sinied Operation of the rod Ivy 
the varnishees not under the lease but in definnee 
thereof, ame oon Opposition thereto / 

The court has found as faets (Fourth finding). 
Thaton the oth of November. IS73. the Northern 
company leased the Central company its railway, &e., 
for the term of 00 vears from and after November 
BOO EST. (kx. Bo) That by supplemental agreements 
(hx. Cand Dy. Hlovt was appointed trustee, that the 
lease Was assigned to Tlovt and Greenleaf gi notice 
eiven. (Ex. Eand Fo.) That the Central company 
entered into possession of said road under said lease 
and continued therein until the earnishees, Stewart 
and Abbot, took possession of said railway in dan 
Wary. IST and said company paid rent under said 
lease; that such possession was with the aequi 
escenee of the Central company, but with out ams 
nssignmentof the lease. oth Finding. fol. 45.) 

lt Is true, thie fine that Stewart anc Abbot noti 
fied the Northern company and Tloyvt. upon taking 
POsSeSSTOn of the Northern vend, threat they deelined 
to assume, affirm or in anv wav ratify the lease there 
of by the Wiseonsin Central company, but unless 


the parties notified should otherwise eleet, they would 


ls 


continue to operate the Northern road temporarily, 
snd for sueh compensation as that service might be 
fairly worth, and requesting a personal interview to 
ascertain their wishes, ete. Bulthey did remain vr 
possession, notwithstanding this notes. There wis 
no strrender of the lease. nor of Possession linnider it. 
What is therein these faets toy justit the conelusion 
Dhacat Dhree ner co] stibseq inet holding Wiis hol Ths 
the lense or was bo defhanee thereof sane Opposition 
thereto’  Tlow eould the Central company let SUNN 
one oceupy that round who would not be in under 
that lense’ Who would not have to resort to that 
leuse to sustain his entry and possession if they were 
uttuckedt / | 

Hlow could the garnishees be in ts with the aquies 
enee of the Central COMPETED ~ and be in in definnee 
to the lease and in OP Position thereto 4 Tf the eourt 
mean simply that the immediate Lindlord of the gar 
nishee was not the Northern Co... and the immediate 
holding was not under that lease. that is. of course, 
What we lave been trving to demonstrate, but then 
What becomes of the clause ss in defiance thereof and 
in Opposition thereto 4 

Pout STLp pose thie Hers ane occli pation were nN le- 
finnee of the lense and in Opposition thereto 4 They 
miuist have been trespasses. The road belonged to 
the Northern company, and it} had made the lease 
to the Central company: nobody could enter and oe- 
Cup in deduoneeofthe lease and nhotbeininthew rone, 
hot be guilty of a trespass, and that trespass would 
bea trespass against the Central company. Noone 
else had either POSSESSION or right of POSSeSSION, It 
would not bea trespass against the Northern eom- 
pany, beeause the Northern eompany did not have 


a ere reas 


}4) 


the right of possession. The liability of the tres 
passer Would not be a liability belonging to) the 
Northern company. and if it were, it could not be 
attuehed in this proceeding. Tt would be aw lability 
In damiiges., and only debts can be attached under 


mere’ l THOT 27S, 
7. 


The gvarnishees were not liable to the Northern 
COOMMPP ATEN. 

There Was neither privity of contract nor of estate 
npon Whieh the Northern company could found an 
weTion against the garnishees, thpron the faets found. 

Tavior, Loo, 448: 

Wood's Land. & Th. 305: 

| Platt on Leases, 4. LOL 2: 

Penly vs. Watts, 7M. & W.. 607: 
Walker YS, llatlon. lo MLA MP si J24t): 
Redford vs. Terhune, 30 N.Y .. 453: 
Slilman vs. Van Buren, W0ON. Y.. ABD: 
Comphell vs. Nlelsonm. 2 \Iet.. Org : 

("sora VS. [pson, 17 Wis... 638: 

Moriner vs. Crocker, 1s Wiis... 24. 


Of course. if the Central company had omitted to 
pen the rent aud the Northern COM Py had. paid 
if, it could have maintained an action upon the cor 
enant to pay the trustee for the use of the Northern 
company, and have recovered the rental it had paid : 
hut it could not maintain that aetion against an un 
der-tenant unless upon bill in chancery charging the 
insolvency of the Central company, treating the rent 
as due in specie and averring the preeVirbe nt of the 


rent by the Northern compans 


someon 


Thevarnishees being trustees, are proceeded against 


jointly. The liability is not attached, exeept 1) 


servicer upon both, and the serviee in the reeord is 
not suflicient to charge the garnishees, 

The proceeding is against the garnishee fora joint 
THREE only one tas been served : Stewart Was not 
found. and Abbot has undertaken to appear “and 
auswer for bam 

This the @arnishee eould not do so as to bind his 
ereditor. The proceeding is purely statutory, and 
the attachment grows out of a compliance with the 
Stittite \ curnishee connot voluntarily appear nnd 
stibstitute his ereditors ereditor for lis OW. Lect 
lhat gos tothe jurisdiction of the subject, wot to juris- 
diction of lis Person. 
| Steen vs. Norton, AD Wis. 417. 

POLL “aoVs, Llatlseli a. N. \\. Rep... No. # 7. 
Laidlaw vs, Morrow, 44 Mich. 47. 


These Curbs tees Were Triistees, hot Partners ¢ all 


wre one person in the law. This is a proceeding 41 
rem to seize this debt — both trustees are indispensa- 


ble parties: Burney vs. Ballimore, 6 Wall, and cases. 
Maybe Mr. Stewart would have answered, setting out 
llovts Clatm. if he had been served. This debt 
could not be attached without serving both « Perry on 
trusts, 411): and the faet that the gurnishee. Abbot. 
undertook to help the plaintill below Oty Ivy adisver 
Ing that Stewart resided and still is bevond the 
jurisdietion (fol. 14), does not make the matter TIA 
better: the right to have Stewart served before the 
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difference is charged is the right of the defendant 
and not of the garnishee. 

Kor these errors the judgment below should be re- 
versed. 
| kK. MARINER, 


Attorney for Plaintiff in error. 
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SUPREME COURT OF THE UNITED STATES. 


THE MILWAUKEE & NORTHERN RAILWAY CO., 
Plaintiff in Error, 
vs. 


THE BROOKS LOCOMOTIVE WORKS. 


BRIEF FOR DEFENDANT IN ERROR. 


JAMES G. JENKINS, 
F. C. WINKLER, 
Counsel, 


Davis. Rress & SHEPARD, 
Attorneys. 


KING, FOWLE @ 4/77, PRINTERS. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. No. 226. 


THE MILWAUKEE & NORTHERN RAILWAY COM- 
PANY, PLAINTIFF IN: ERROR, 


THE BROOKS LOCOMOTIVE WORKS. 


On the 6th day of September. 1873, the Brooks Loco- 
motive Works sold and delivered to the Milwaukee & 
Northern Railway Company a locomotive, which the lat- 
ter paid for only by its notes. (Record, p. 23.) 

Two months atterwards, on the Sth day of Novem- 
her, 1873, the same railway company made a lease of 
its road, with all its power and rolling stock, subject to 


a mortgage thereon to the Wisconsin Central Railroad 


Company, for a period of nine hundred and ninety-nine 
vears, “provided the agreements, covenants, and stipu- 
lations made therein by the party of the seeond part 
were faithfully performed: and until breach, if any, there- 
of by the seeond party, its successors or assigns.”  (/ee- 
ord, p. 24; Erhibit B, p. 38.) | 

Among the covenants of the party of the second 
part. are covenants to operate the road in connection 
with and as part of its own road. The rent reserved is a 
percentage of the gross earnings “of the demised road, 
the rate being from 30 to 35 per cent. dependent up- 
on the amount of gross earnings. “Gross earnings” are 
defined in the lease itself as gross receipts, less all taxes. 
By the terms of this lease the rent reserved was payable 
to a trustee. who was to apply them primarily in pay- 
ment of the interest on the bonded debt (secured by mort- 
gage) of the demised road. Under this lease all the 
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property of the Milwaukee « Northern road, including, of 
course, the locomotive mentioned, passed into the posses- 
sion of the Wisconsin Central Railroad Company. (Record, 
p. 24.) By a subsequent agreement between the two rail- 
road companies a larger percentaze “of the gross earn- 
invs received from the demised premises” was agreed to 
be paid, and to be accepted by the Milwaukee & North- 
ern Railway Company, “in lieu of the rent reserved in the 
lease,” ete. (Barhibit C, Record. p. 42.) Jesse Hoyt was after- 
wards designated as the trustee, to whom the rent, under 
the lease, should be paid. (Larhilit D, Record, p. 45.) By an 
instrument dated January 7. 1878, the Milwaukee & North- 
ern Railway Company, “in order further to secure the 
payment of its tirst mortgage bonds,” assigned to Jesse 
Hoyt and A. Warren Greenleaf, the trustees for its bond- 
holders, the lease dated November 8, 1873, “and all and 
singular the covenants of the Wisconsin Central Rail- 
road Company ino said lease contained, and each and 
every modification thereof, and all monevs due or to 
grow due thereon.” (Record, p. 24; Earhibit BE, p. 47.) In 
IS75) suit was commenced against the Milwaukee & 
Northern Railway Company in the Cireut Court of the 
United States for the Eastern District of Wisconsin. to 
foreclose the mortgage securing the bonds of that com- 
pany. (Record, p. 24) On the 2sth day of April, 1879, 
James C. Spencer was, in said suit, “appointed receiver 
of all and singular the property, estate and effeets of 
the said Milwaukee & Northern Railway Company par- 
ticularly described in the trust deed set forth in the bill 
of complaint.” (hirhibit G, Record. p. 48.) The receiver 
qualified May 5, IS79. (Record. p. 24.) Phe roads of said 
two railroad companies were connecting lines, 

The Wisconsin Centrai Railroad Company had. on 
the Ist of July, S71. mortgaged its lines and ap- 
purtenances to Edwin H. Abbot and John A. Stewart, as 
trustees, to secure its bonds; the mortgage giving power 
to the trustees, upon default, to take possession. (Record, 
p. 29.) 

On the 4th day of January, 1S79, Messrs. Abbot and 
Stewart, as such trustees, default having been made, took 
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possession of the Wisconsin Central Railroad, and also 
took possession of the Milwaukee & Northern Railway, 
and thereupon notified the Milwaukee & Northern Rail- 
way Company and Jesse Hoyt of the taking of such 
possession, but that they would not assume any obliga- 
tion under the lease to the Wisconsin Central Railroad 
Company, that they declined to assume, affirm, or in 
any way ratify that lease, and that unless said parties 
should otherwise elect, they would continue to operate 
said Milwaukee & Northern Railway temporarily for such 
compensation as that service would be fairly worth. 
(Record, pp. &, ID: Karhibit BE. p. 1), and Earhibit 11. p. 49.) 
Neither the Milwaukee & Northern Railway Company 
or Jesse Hoyt made any objection, and Abbot and 
Stewart operated the Northern road without further ar- 
rangement, until James (, Spencer was appointed receiver 
as aforesaid, when they entered into a lease with him 
for a term commencing May 1, IS7%. (Reeord, pp. 9, 
25-6.) 

In the meantime the Brooks Locomotive Works had 
recovered judgment in the U. S. Cireuit Court for the 
Eastern District of Wisconsin against the Milwauke &«& 
Northern Railway Company for the price of the unpaid 
locomotive, and on the 7th day of July, 1S79, garnished 
Edwin H. Abbot and John <A. Stewart, trustees, as 
debtors of the Milwaukee & Northern Railway Com- 
pany, in accordance with the laws of the State of 
Wisconsin. The Wisconsin Central Railroad Company 
and Charles L. Colby were also made parties to the 
suit of garnishment. (Record. pp. 25, 1 and 2.) 

The Wisconsin Central Railroad Company and Charles 
L. Colby answered, simply denying all liability to the 
Milwaukee & Northern Company. (Record, pp. 5 and 6.) 

The Milwaukee & Northern Railway Company, the 
judgment debtor, claiming this right under Section 2765 
of the Revised Statutes of Wisconsin, answered as follows: 

“And now comes said Milwaukee and Northern [ail- 
way Company, defendant, by E. Mariner, its attorney, and 
in answer to said garnishment shows that the said Wis- 
eonsin Central Railroad Company, Charles L. Colby, 
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Edwin H. Abbot, aud John A. Stewart and Edwin H. 
Abbot, as trustees, were not nor was any or either of 
them indebted to said M. & N. R’y Co. at the time of the 
service of said garnishee process, and had not, nor had 
any or either of them in his or ifs possession, nor under 
his or its control any property, estate or effects whatso- 
ever of the Milwaukee & Northern Railway Company 
liable to such garnishment: that said Stewart and Ab- 
bot, as trustees as aforesaid, were in possession of the 
railroad of said Milwaukee & Northern Railway and 
operating the same under and by virtue of a_ lease 
theretofore made between said Edwin H. Abbot and 
John A. Stewart, as trustees, and James C. Spencer, as 
receiver of the Milwaukee & Northern Railway, ap- 
pointed by said court in a certain cause therein pending 
in equity, in which Jesse Hoyt, trustee, was complain- 
ant, and this defendant, the Milwaukee & Northern 
Railway Company, the Wisconsin Central Railroad Com- 
pany and others were defendants, by the terms of which 
lease the rent was) payable to said Spencer as such re- 
ceiver; wherefore this defendant prays judgment that 
such proceedings may be dismissed with costs.” (Record, 
p. 4) 

Kdwin H. Abbot answers in’ behalf of himself and 
John A, Stewart, trustees. (Record. p. 7, 8 and %) 

After stating that himself and Stewart are trustees 
of the Wisconsin Central RoR. under a deed of trust and 
mortgage dated July 1, ISél. and as such were garnished 
as debtors of the Milwaukee & Northern Railway Company 
on behalf of the Brooks Locomotive Works on the 7th 
of July, IS7, the lease of November Ss, 1S7% and supple- 
mental agreements, and notice of assignment of said 
lease, and the taking possession of the Wisconsin Cen- 
tral Railroad by the trustees, he proceeds : 

“That when they teok possession, as aforesaid, they 
found said) Wisconsin) Central Riulroad Company was 


operating the Milwaukee & Northern Railway under the 


lease and agreements aforesaid: that said trustees refused 
to recognize and accept said lease in any mauner or 
form, and refused to ratify the same or to operate said 
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Milwaukee & Northern Railway under the same, and never 
did recognize, accept or ratify said lease or .operate 
said railway under it, but declined absolutely to assume 
any obligation whatever under that lease. and so noti- 
tied the Milwaukee & Northern Railway Company and 
said Jesse Hoyt, as he was the president of said railway 
company, and the surviving trustee under its first mort- 
vage and bonds, and the trustee under the lease of the Mil- 
waukee & Northern Railway Company to the Wisconsin 
Central Railroad Company, and the assignee of said lease 
named in said notice of said alleged assignment there- 
of, and served upon said Hoyt a certain notice in writ- 
Ing, copy of which is hereto annexed and marked Exhibit 
EK. and also served upon one Angus Smith, as he was 
the vice-president of said Milwaukee & Northern Rail- 
way Company, and the agent in Milwaukee of said Jesse 
Hoyt, a copy of said notice on the same. day, to wit, 
the llth dav of January, A. [D). IS7%. 

Sith. That said trustees Stewart and Abbot. re- 
mained in possession, as aforesaid, of the Milwaukee & 
Northern Railway until the Ist day of May, A. D. IS7%, 
without objection trom any of the parties interested in 
said railway, and during the intervening period received 
the earnings thereof: that subsequently, on the 25d day 
of July. A. D. IS? upon an accounting together, it was 
agreed by and between said Stewart and Abbot, as trus- 
tees as aforesaid, and said Jesse Hoyt. as president of 
the Milwaukee & Northern Railway Company, and = as 
trustee of the Milwaukee & Northern Ttiulway Company, 
and surviving trustee under its first mortgage and bonds, 
and trustee under its lease of its railway to the Wis- 
econsin Central Railroad Company, and assignee ot said 
lease under alleged assignment thereof from said = Mil- 
waukee & Northern Railway Company. and in any and 
every other capacity wherein said Hoyt represented said 
railway, said Hoyt being then and there the president 
of said Milwaukee «& . Northern Railway Company, that 
the sum of twenty-eight thousand. two hundred fifty- 
eight and forty-four one-hundredths dollars (825,255.44) 
was the amount and the only amount payable by said 
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trustees Stewart and Abbot to the party lawfully en- 
titled to receive the same out of the moneys received 
by said trustees Stewart and Abbot from. the operation 
of the Milwaukee & Northern Railway sinee the 3d day 
of January, A. 1). 1879 to the Ist day of May, A. D. 
IS79. in full settlement of all vecount thereot between 
said trustees and the parties interested ino said railway 
and in full settlement for said trustees, Stewart and Ab- 
hot. operation of said railway during said period; that 
said sum of twenty-eight thousand, two hundred _ fitty- 
eight) and forty-four one-hundredth dollars ($25,255.44) 
was the reasonable and fair rental, and the whole amount 
properly to be paid by said trustees for the use and oc- 
cupation of the railroad of the Milwaukee & Northern 
Railway Company while so in possession of the said) trus- 
tees Stewart and Abbot: that this sum was in posses- 
sion ofsaid trustees Stewart and Abbot ino their capaei- 
tv of trustees, as aforesaid, at the date of the service 
aforesaid upon them of the garnishee summons in the 
above entitled action: and the said Stewart and Abbot, 
being in doubt as to whether the facts and = cireum- 
stances aforesaid, which are fully and trathfully set forth, 
cast any liability as garnishees upon them, have answered 
fully and hereby submit the question of their liability to 
the court. 
(Signed) KDWIN TH. ABBOT, 
Trustee as Aforesaid. 


Formal issue was taken, and the case tried by the 
court in May, ISS3. a jury being waived. The finding 
states the facts of which the substance has been hereto- 
fore given, and as stated in the answer of Abbot and 
Stewart. [It also finds as facts that the lease of Novem- 
her S, i873. was not assigned by the Wisconsin Centra! 
Railroad Company to Abbot and Stewart, and that they 
did not, between the 3d of January and Ist of May. IS79, 
hold the Northern road under lease from Spencer, re- 
ceiver, and that compensation for its use and occupation 
by them during that period was not owing to the re- 
ceiver, (Record, pp. 2). ty) 


—— 
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It also contains the following finding: “° Tenth. That 
on the Sth day of March, ISSO, an order was made in the 
foreclosure suit of the mortgage of the Milwaukee & 
Northern Railway Company for the sale of said railroad, 
which sale took place on the 5th of June, ISSO, and was 
sold to Ephraim Mariner and Guido Ptister, as trustees 
tor the holders of the bonds under said mortgage: that 
on the 9th day of June the report of sale was tiled and 
was confirmed by the court. and that thereafter, on the 
$d day of July, ISSO, the final report of the receiver 
was tiled, asking for a discharge, and said report was 
confirmed on the oth day of July, ISSO” (Record. p. 26.) 

The court held that the compensation for use and 
occupation of its road during the period in) question by 
Abbot and Stewart was owing to the Milwaukee’ & 
Northern Railway Company, and hence gave judgment 
against the garnishees, 

To review this judgment two writs of error have 
been sued out, one in favor of the Milwaukee & North- 
ern Railway Company and one in the name of Abbot 
and Stewart. | 

There is no bill of exceptions. The only question 
therefore, presented by the record is. whether the judg- 
ment against Abbot and Stewart is justified by the 
pleadings and findings. 

In affirmation of this, we invite the Court to the 
following CONSIDERATIONS : 


There is a writ of error by the Milwaukee & North- 
ern Railway Company. 

This corporation has no interest in the judgment: 
neither has nor claims to have any right affected by it. 
Its contention is that the money adjudged to be paid 
over to the plaintiff is not //s money. It is not, and it 
cannot in the nature of things, be aggrieved by the judg- 
ment. Why, then, should this company have its writ of 
error ? 

It will be claimed that although it has no interest, 
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it has the right to deiend under the following provision 
of the Wisconsin Revised Statutes : 

$2765. The defendant may, in all cases, by answer, 
duly verified, to be served within twenty days from the 
service of the garnishee summons on him, defend the 
proceedings against any garnishee, upon the ground that 
the indebtedness of the garnishee, or any property held 
by him, is exempt from execution against the defendant, 
or for any other reason is not lable to garnishment: or 
upon any ground upon which the garnishee might defend 
the same: and may participate in the trial of any issue 
between the plaimtiff! and garnishee for the protection of 
his interests.” 

We submit that the only rational interpretation 
this statute can receive is that the defendant may con- 
test the garnishee proceeding upon any ground so far as 
his own interests are concerned. This is reasonable. But 
to allow the defendant to wage a contest, where the gir 
nishee admits a lability, and the defendant in no way 
makes a claim to the fund on which the admission rests, 
is so absurdly antagonistic to all aecepted notions of legal 
controversy, that the legislature cannot be supposed to 
have intended it. 


In section 5 of chapter I6L of the laws of S71, of 


Wisconsin, it was provided, that “the defendant may 
appear in such garnishee proceeding, at the time such 


garnishee is required to answer, and file * “ a notice 
in writing. stating that he claims the property, money, 
credits, effects or indebtedness ~*~ as exempt from. seiz- 


ure or sale on attachment or execution, or any other 
facts tending to show that the person or corporation so 
summoned is not liable to be garnisheed, which notice 
shall state fully the faets upon whieh he claims that 
such property, money, ete., are exempt, or that sueh person 
or corporation is not liable to be garnisheed, and = such 
defendant may also be sworn “  * and be examined in 
relation to facets stated in such notice, and-shall be and 
become a party to said garnishee proceedings.” 

~The revisers in reporting their revision, say of section 
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“This section takes the place of section 3, chapter 
I61. IS71l. and is designed to afford the defendant the 
right to tully protect his interests, not only as against 
the plaintiff, but also when the garnishee denies liability 
against him.” (Reviser’s Notes, p. 200.) 

Thus the history and avowed purpose of the enact- 
ment of § 2765 show that it was intended for no other 
purpose than to atlord the defendant complete protection 
when his interests are imperiled by the garnishment. 

We submit, therefore, that the writ of error of the 
Milwaukee & Northern Railway Company should be dis- 
missed, 


But the writ of the garnishees, Abbot and Stewart, 
remains, The answer of these garnishees is put in under 
the last provision of Subd. 1, See. 2760 Revised Statutes 
of Wisconsin, which provides: “When the garnishee shall 
be in doubt respecting any such liability or indebtedness, 
he may set forth all the facets and cireumstances concern- 
ing the same, and submit the question to the Court.” 

Section 2767 provides that, “When the answer of the 
garnishee shall disclose that any other person than the 
defendant claims the indebtedness or property in_ his 
hands, and the name and residence of such eclaimant,” 
the latter shall be made a party to the proceeding and 
set up his claim, 

Neither the answer of the garnishees nor that of the 
defendant, the Milwaukee & Northern Railway Company, 
discloses any claimant in this ease. If they had, the 
claimant would have been brought in to assert lis title 
and specify on what it is founded. We would have a 
detinite issue. And if he disclaimed that would end the 
controversy in his behalf. 

As it is, the defense contents itself with the general 
contention that some one other than the defendant is the 
owner, though not the claimant, of the admitted indebted- 
ness. It is necessary, therefore, to examine the various 
grounds of possible ownership. 
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l. It is alleged in the answer of the Milwaukee & 
Northern Railway Company that Abbot and Stewart oc- 
cupied the road by virtue of a lease trom James ©, 
Spencer, receiver. This is an evident mistake. The sum 
in question is due from Abbot and Stewart for oceu- 
pation of the road from January 3d till May Ist, 1S79. 

The receiver was not appointed till April 28th, and 
did uot qualify till May Sth, IS7% Ile then took  pos- 
session of the road and leased it to Abbot and Stewart 
for a term commencing May Ist, and from that time forth 
received the rents. With the fund in question whieh had 
accrued before his appointment the receiver had nothing 
to do. 

It may have been within the power of the Court to 
take pessession of this fund through its receiver, but it 
did not do so. 

The appointment of the receiver was made in per- 
suance of negotiations between the parties and the order 
was entered by consent (See ninth finding, Record p. 25). 
The evident purpose of the order was the making of a 
lease to Abbot and Stewart. This was done, and beyond 
this and the collection of the rents under that lease, the 
receiver. never made any claim or demand, or had or pre- 
tended to have any possession, 

Henee, this garnishment cannot be dismissed on the 
vround of any rights in the receiver. 

American Bridge Co,, vs. Heidelbach, 94 U.S. 79S. 
Noyes. Receiver, vs. Rich, 52> Me. 115. 

Gilman vs. Ill. & Miss. Tel. Co. 91 US. 608. 
Galveston R. I. Co. rs. Cowdry, 11 Wall 45%. 


“A receiver pendente lite is a person appointed to take 
charge of the fund or property to which the receivership 
extends, while the case remains undecided. The /f/tle to 
the property is not changed by the appointment.” 

Keeney vs. Home Ins. Co. 71 N.Y. 401, 
Beaston vs. Farmers’ Bank, 12 Peters 102. 
High on Receivers, § 5. 


It is to be observed, too, that the answer of Abbot 
and Stewart, the garnishees, in the statement upon which 
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they submit the question of their liability to the Court— 
and upon which it would seem ¢the/r writ of error must 
he decided—does not make any mention of the appoint- 
ment of a receiver, or any claim in his behalf, 

lf any doubt, however, remains as to a right of the 
receiver, the conclusive answer ts found in the fact that be- 
fore the trial of this cause the road was sold under 
decree in the foreclosure suit and “that thereafter on 
the Sd of July ISSO, the final report of the receiver was 
filed, asking for a discharge, and said report was confirm- 
ed on the oth day of July, ISSO” (See tenth finding, 
Record p, 261.) 

This establishes that he was never made receiver of 
this fund. The suit in which he was appointed was at 
an end betore this case was tried. 

2 Jesse Hoyt is not entitled to this rent as sutviv- 
ing trustee under the mortgage. It has been explicitly 
ruled that such trustees are entitled to the revenues of 
the road only after taking possession or at least making 
a regular demand for them. 

Galveston R. R. vs. Cowdrey, 11 Walt. 459. 
Gilman vs. Ill. d Miss. Tel. Co. 91 U.S... 608. 
Am. Bridge Co. vs Heidelbach, 94 U.S. 09S. 


It is expressly found, as indeed is manifest, “that 
~aid trustees (the trustees under the mortgage) had never 
taken: possession of said railroad and property under said 
mortgage nor claimed so to do, until the appointment 
of said receiver.” (See sirth tinding, Record p. 24.) 

3. “A further question is, Did Mr. Hoyt acquire any 
right to these moneys by virtue of the assignment by the 
Northern railway company to him of the lease to the 
Wisconsin Central Railroad, or as trustee named in said 
lease ? 

This manifestly could only be so, if it was money 
pavable by virtue of that lease. 

Messrs. Abbot and Stewart did not take possession 
under or by virtue of the lease to the Wisconsin Central 
road. They expressly repudiated it, and promptly noti- 
tied all parties that they would not hold under the lease, 
but would operate the road temporarily at a fair compen- 
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sation. They invited negotiations for a new arrangement. 

Who could make a new arrangement withthem ? Who 
could let tothem ? Who but the owner of the reversion, the 
Northern road? Certainly not Jesse Hoyt as assignee of 
the lease or as trustee for the receipt and disbursement 
of the rents, named in the lease. 

The assignment of the lease by the lessee gave to the 
assignee the right to receive the rent reserved, and noth- 
ing more. It amounted simply to a transfer of the ten- 
ant’s covenant to pay rent: the property itself, the 
reversion, remained in the lessee. He alone, not the as- 
signee of the rent, could re-enter if the conditions of the 
lease were broken, or take possession if the lessee aban- 
doned it.. 

Hucrshel vs. mod teat () a PHU. 
Willard vs. Tillman, > Hill 274 

Watson vs. Hunkins, 13 lowa, O44. 

Hunt vs. Thompson, ” Allen, 541. 

Perrin vs. Lepper, 54 Mieh., 292. 

Dixon vs. Nicholls, 39 Th. 8e2. 

Leonard vs. Burgess, 16 Wis., 41. 


It will searcely be contended that what has been 
ecalled> an assignment of the lease in this case, the in- 
strument marked Exhibit “E” (See Record p. 47) is any- 
thing more than an assignment of the rents reserved by 
lease, or gave to the assignees the slightest interest in the 
property or reversion. llence if the money in question 1s 
not owing as rent upon this lease, the assignees can as such 
have no claim to it. 

We have already shown that Messrs. Abbot and 
Stewart did not enter under that lease, that they refused 
to hold under it, that they so advised parties interested, 
at the same time stating that they would, for the time 
being, operate the road, paving a fair remuneration. — It 
remains to be said that this was during the short period 
here in question acquiesced in by all parties in any way 
concerned, (See ninth tinding, Record p. 25) It is idle 
therefore to say that the remuneration due which aecrued 
by reason of this occupation was rent reserved by the 
lease. | 
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There was no assignment of the lease by the Central 
company to Abbot and Stewart or of any interest in it, 
or right under it. It has been ruled in’ Wiseonsin that 
while a party other than the lessee found in possession 
of demised premises is presumed to hold as assignee of 
the lease, the presumption may be rebutted by proof that 
he never in fact had such assignment. 7 

(‘ross vs. Upson, ly Wis. 61S 
Mariner vs. Crocker, 1S Wis. 251. 


Here, it is expressly found that the garnishees oper- 
ated the road “without any assignment of the lease.” 
(Record, p. 25.) 

4. The chet contention of our opponents im the 
Court below remains to be examined, viz: That title to 
the moneys in question vested in the Wisconsin Central 
Railway Company so as to defeat their garnishment as a 
eredit of the Northern road. The sum and substance of 
the argument is this: ‘The Central road was the lessee 
for 999 years, Its lease had = not expired, Abbot and 
Stewart going into possession with the acquiescence (as 
it is claimed) of the Central road, became //s tenants, and 
hence owe // for the use and occupation. 

The unsoundness of the position lies in the cireum- 
stunce that it overlooks certain material facets. 

First of all let us examine the neture of this lease. 
It is'true that its nominal term was 999 > vears, 1. e. It 
was 999 vears “provided the agreements, covenants, and 
stipulations made herein by the second party are fajth- 
fully performed, and until breach, if any, thereof by the 
second party, its successors or assigns.” |//ubendum, 
Ree. }’: os. | 

An all-important covenant on the part of the Central 
road is “to operate the same (the Northern road) in 
connection with and as part of its own road.” (Sirth 
paragraph, Ree, p. 40.) This is not only a covenant, but 
it is one without the continued performance of which 
the lease can seareely be conceived to exist. The rent 
reserved consists not of fixed sums to be paid out of 
the treasury of the lessee, but is a pro rata division be- 
tween the lessee and the lessor of the revenues received 
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from the operation of the road. When the lessee ceases 
to operate, it ceases to rece/ve, it has no receipts to 
divide, the rent must cease. 

Now the Wisconsin Central company not only broke 
its covenant to operate this road, but it beeame impos- 
sible for it to keep it. [It could operate it at all only in 
connection with its own road, But it was evicted from 
its own road under a superior power antedating its un- 
dertaking to operate the: Northern in connection there- 
with. What could it do? The trustees refused to take 
or operate under the lease, That is not only admitted 
but strongly asserted in their answer. Evicted from. its 
own, What could the Wisconsin Central company do but 
abandon the operation and possession of the Northern 
road?) This is the sum and substance of what was done. 
The only possession possible under the lease was the 
operation of the road. Absolutely incapacitated for such 
POSSESSION, its complete abandonment was not a choice 
but a necessity, The cvarnishees took POSSESSION not under 
the lease but in spite of if, not under the Central c¢om- 
pany as its tenants, but in total disregard of any rights 
or claims that company might tiake. It made none. It 
acquiesced, This acqmiescence, found by the court as a 
fact, is laid hold of by our learned opponents as. strong 
anc to ther position to establish Abbot wed Stewart its 
under-tenanuts of the Central road. But the acquiescence 
was in) fhe manner of. the possession as well as the 
fact of possession, The guarnishees, to use the language 
of their answer, “refused to recognize and aecept said 
lease in any manner or form, and refused to ratify the 
sume or to operate said) railway under the same.” — In 
this the Central road aequiesced, The garnishees did not 
enter as tenants of the lessee. If they had it would have 
heen a simple matter to arrange such terms as they 
wanted, If the Central company had claimed. still to 
have the possession under its) lease, it could have sublet 
(if at all) at any rent, however trifling, whieh might be 
agreed upon, But such was not the action of the parties, 
The Central company, unable to perform the lease, aban- 
dons it. The garnishees take possession, not under this 


es 
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company making terms with it, but in manifest nega- 
tion of any rights on its part, address themselves di- 
rectly to the landlord, the Northern road, offering to 
operate it for the present at what it may fairly be worth. 
The Central road acquiesces. The landlord makes no ob- 
jection, enters into negotiation resulting in a new lease 
after May Ist. and agrees to the quanti meruit tor the 
interval. -lesse Hoyt may have had many capacities, but 
he was also president of the Northern road. Prior to 
the appointment of the receiver the Northern road was 
the landlord. It was the only being that could grant a 
lease. It heid the property. Upon abandonment of its 
lease by the Central road the possession necessarily re- 
verted to it. Abbot and Stewart refused to hold under 
the Central--proposed to deal with the owner direct. 
This was accepted and aequieseed in by all parties con- 
eerned. No one dreamed of such a thing as the Central 
still in possession and Abbot and Stewart as its tenants. 
Not an act was done consistent with this theory. The 
possession of the Central was ended. It was treated by 
everybody as at an end. The garnishees did not address 
themselves to the Central company, asking it for terms 
on which they might hold as its tenants. They recog- 
nized that the occupation by this company was gone, 
that it would pay no rent under the lease for the future, 
and so they make offer to the landlord to temporarily oe- 
cupy and pay what it is worth. They in effect promise to 
pay the owner, whoever that may be. That was the North- 
ern road, and the rent thus accruing must be its property, 
unless it had been prior to our garnishment in some man- 
ner transferred, That we have shown had not been done. 

It was with the representatives of the Northern 
Ruilway company that the garmtshees adjusted — the 
amount to be paid for their temporary oceupation. The 
Central company was not consulted about it. (See an- 
swer of garnishees. Record. p. 9.) Tt is true this was after 
the garnishment, but it reflects the understanding of the 
parties concerned to the effect that the possession of the 
varnishees was under the owner and not under the Cen- 
tral Company. 
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In entire consistency with this theory, the Central 
company makes no claim to this money. It is a party 
to the proceeding. It sets up no elaim, and in’ its an- 
swer denies that it is in any way indebted to the North- 
ern road, whieh would not be true if the lease had con- 
tinued in force atter it abandoned possession, 

What right, then, have these garnishees or any one 
in their name. to insist that in spite of its not claim- 
ing it, the Central must have this fund ? 

It has been argued that if the money is adjudged 
to belong to that company, Jesse Hoyt will, under, one 
or another of his trusteeships, have an equitable elaim 
to it. It is needless to follow the dialecties by which 
this is sought to be established. The record discloses no 
equity in Jesse Hoyt, whatever. 7 


It has been argued that the bondholders have an 
equitable claim) upon this money. Undoubtedly the bond- 
holders, as well as the defendant in error, had equities 
avainst the Northern road. They gave their money, we 
our locomotive, towards its construction and equipment. 
They have had nearly all the earnings since November, 
IS73. they have the whole road, and have had our. en- 
gine almost from the day it was delivered--we have had 
nothing. Now. if a receiver of the road had been ap- 
pointed at the suit of the bondholders at the time the 
lease to the Wiseonsin Central was made (less than 
three montnos after sele and delivery” of the locomotive 
to the railroad company then im possession) the Court 
in the exereise of its equitable jurisdietion, would have 
directed him to pay for this engine out of the earnings 
of the road, , 

hosdieck vrs. Schall, V9 UL S.. 235. 

Milt nbergey rs, Logansport, 106 UL OS. 2S6, 
Union Trust Co. vs. Souther, WOT UL S.. 591, 
Burnham vs, Bowen, WV ULS.. 776. 

Turner vs. 1, Bod WL Rey Co. S Bissell, 315. 


The lease put the whole income into the hands of 


~ 
Ss 
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the bondholders. The whole rent was paid to them. The 
purchase of necessary power and rolling stock for a rail- 
road is a “current expense,” creates “a debt of the 
income” within the meaning of the above cases. “ What 
may properly be termed the debts of the ineome,” says 
Clief Justice Waite in Burnham vs.. Bowen, supra, 
“should bs paid from the income before it is ap- 
plied in any way to the use of the mortgagees,” 
and, again, “if current earnings are used for the benefit 
of mortgage creditors before current expenses are paid, 
the mortgage security Is chargeable in equity with the 
restoration of the fund which has been improperly ap- 
plied for their use.” 

It is very clear, therefore, that in equity this money 
ought to go to pay the debt in question. 


[V. 


The record not only shows that the defendant in error 
has a superior equity, but it fails to show that the bond- 
holders have any claim at all. 

[It is found that the road has been sold and bought 
in for the bondholders, the sale confirmed, and that the 
receiver has settled his accounts and been discharged. 
(See fenth tinding, Record, p. 26.) With the exception of 
the little sum here in dispute, these bondholders there- 
fore have all the assets of this road, the road itself, and 
all thai it has earned since November, 1873. It does not 
appear that this does not pay them in full. It does not 
appear that a single dollar of prineipal or interest due 
to them remains unpaid. 

Ought not that fact to be decisive of this case? 
What decent excuse can those who are waging this defense, 
not for their own protection, but for the avowed benefit of 
other parties, give, except that although under a foreign 
Hag, they are in fact enlisted in the cause of the bond- 
holders ? 

This Court can guess at no equities which the record 
does not disclose, and it is certain that it does not show 
one unpaid bondholder. 


a ER “ 
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The Northern Railway Company itself has passed out 
of existence. It does not appear that with the exception 
of the demand of the present claimant a single unpaid 
debt survives it. None of the parties to the record (except 
the defendant in error) claim for themselves any right 
to the money in question. On whose behalf then, can 
this court be asked to reverse the judgment under review ? 

JAMES G. JENKINS, 
F.C. WINKLER, 
Counsel for Defendant in Error. 


Davis, Riess & SHEPARD, 
Attorneys. 
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APPENDIX. 


We append so much of the Wisconsin Revised Statutes 
relating to garnishment as is in any way material. 

Section 2755 provides what the plaintiffs affidavit 
shall contain. 

Section 2756 gives the form of summons. 

Sections 2755 and 6 provide the mode of service. 

Section 2757 authorizes additional garnishments and 
changes of venue, 

Section 2755 requires filing of papers. 

Section 2759 gives form of answer by affidavit where 
all liability is denied. 

“Section 2760, Unless the garnishee shall make the 
attidavit provided for in the preceding section he shall 
within twenty days from the service of the garnishee 
summons, file and serve in’ like manner, an affidavit in 
which he shall state: 

1. Whether he was, at the time of the service of the 
garnishee summons, or has sinee become indebted, or 
under any liability to the defendant named in the gar- 
nishee summons, In any manner or upon any account, 
specifying, if indebted or liable, the amount, the interest 
thereon, the manner in which evidenced, when payable, 
whether an absolute or contingent lability, and all the 
facts and circumstances necessary to a complete under- 
standing of such indebtedness or liability. When the 
garnishee shall be in doubt respecting any such liability 
or indebtedness, he may set forth all the facets and cir- 
cumstances concerning the same, and submit the ques- 
tion to the court. 

2. Whether he held at the time aforesaid, or now 
holds, the title or possession of any real estate, or any 
interest in land of any deseription, or of any personal 
property, effects or credits, or any instruments or papers 
relating to any such, belonging to the defendant, or in 
which he is in any wise interested. And if he shall 
admit any such, or be in doubt respecting the same, he 


shall set forth a description of such property, and all 
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the facts and cireumstances concerning the same, and 
the title, interest. or claim of the defendant, in or to 
the same. | 

3. If he shall elaim any setoff, or defense, to any 
indebtedness or liability, or any hen or claim to such 
property, he shall set forth the facts and circumstances 
thereof fully. 

4. He may state any claim of exemption from exe- 
eution, on the part of the defendant, or other objection 
known to him, against the right of the plaintiffto apply 
upon his demand, the indebtedness or property disclosed. 

5. If he shall disclose any indebtedness, or the pos- 
session of any property to which the detendant, and any 
other person as well, make claim, he may set forth the 
names and residences of such otner claimants, and, so 
far as known, the nature of their claims.” 

: Section 2761 provides for proceeding in case of failure 
to answer.. 

Section 2762 authorizes garnishee to pay over admitted 
indebtedness, 

Section 2763 provides mode of taking issue on answer. 

Section 2764 authorizes answer by officer of a corpora- 
tion or by an agent of a garnishee. 

“Section 2765, The defendant may, in all eases, by 
answer, duly verified, to be served within twenty days 
from the serviee of the garnishee summons on him, defend 
the proceeding against anv garnishee, upon the ground 
that the indebtedness of the garnishee, or any property 
held by him, is exempt from execution against such defend- 
ant, or for any other reason is not liable to garnishment ; 
or upon any ground upon which a garnishee might defend 
the same: and may participate in the trial of any issue 
between the plaintiff and garnishee for the protection of 
his interests. And the garnishee may, at his option, 
defend the principal action for the defendant, if the lat- 
ter does not, but shall be under no obligation so to do.” 

“Section 2766. The proceeding against a garnishee 
shall be deemed an action by the plaintiff against the 
garnishee and defendant as parties defendant, and all the 
provisions of law relating to proceedings in civil actions 


ed 
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at issue, including examination of the parties, amend- 
ments and relief from default or proceedings taken, and 
appeals and all provisions for enforeing judgments shall 
he applicable thereto: but when the garnishment is not in 
aid of an execution, no trial shall be had of the gar- 
nishee action until the plaintiff shall have judgment in 
the principal action, although it may be noticed for tral: 
and if the defendant have judgment, the garnishee action 
shall be dismissed with costs. The court shall render 
such judgment in all cases as shall be Just to all the par- 
ties, and properly protect their respective interests, and 
may adjudge the recovery of any indebtedness, the con- 
vevance, transfer or delivery to the sheriff, or any officer 
appointed by the judgment, of any real estate or persona! 
property disclosed, or found to be lable to be applied to 
the plaintiffs demand; or by the judgment pass the title 
thereto; and may therein, or by its order, when proper, 
direct the manner of making sale and of disposing of the 
proceeds thereof, or of any money or other thing paid 
over or delivered to the clerk or officer. The judgment 
against a garnishee shall sequit and discharge him from 
all demands by the defendant, or his representatives, for 
all money, goods, effects or credits paid, delivered or 
accounted for by the garnishee, by foree of such judg- 
ment.” | 

Section 2767. When the answer of the garnishee 
shall disclose that any other person than the defendant 
claims the indebtedness or property in his hands, and the 
name and residence of such claimant, the Court may, on 
motion, order that such claimant be interpleaded as a 
defendant to the garnishee action; and that notice there- 
of, setting forth the facts, with a copy of such order, in 
such form as the Court shall direct, be served upon him, 
and that after such service shall have been made, the 
garnishee may pay or deliver to the officer or the clerk 
such indebtedness or property, and have a receipt there- 
for, which shall be a complete discharge from all liability 
to any party for the amount so paid, or property so 
delivered. Such notice shall be served in the manner 
required for the service of a summons in a civil action, 
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and may be made without the State, or by publeation 
thereof, if the order shall so direct. Upon such service 
being made. such claimant shall be deemed a defendant 
to the varnishee aetion, and, within twenty dave, shall 
wnswer, setting forth his elaun, or alhiy defense which the 
garnishee might have made. Tn ease of default. judgment 
may be rendered. whieh shall econelude any elaim upon 
thre part of such defendane, 


Section 2760S. From the time of the. serviee of the 
summons upon the garnishee, he shall stand lable 
to the pliuntiff! to the amount of the property, mon- 
eys, eredits and effects tu lis possession, or under 
his control belonging to the defendant. or im whieh he 
shall be interested, to the extent of his right or inter- 
t's] there, anil of all debts. die or tO become due, to 
the defendant, exeept osueh as may be. by law, exempt 
from execution, Any Properiey, Moneys, eredits and ef- 
fects held by a convevanee or tithe, void as to the ecred- 
itors of the defendant, shall be embraced ir sueh- la- 
Iblity. 


‘ 

‘ 
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BROOKS’ LOCOMOTIVE WORKS 
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2 en ah 


THE MILWAUKEE AND NORTHERN RAILWAY 
| COMPANY. 


Under point V. of the brief of plaintiff in error it is ob- 
jected that the garnishee Stewart was not served with pro- 
cess, and that therefore the judgment cannot be maintained. 

This point is here raised for the first time. 3 

It is claimed, however, that no judgment is maintainable 
without such service and that it is a fatal error, though not 
mooted below. 


We answer: 


We proceed against Abbott and Stewart for a joint labil- 
ity. Abbott was served, and he was answerable for the 


whole sum which he and Stewart held jointly. The fund 


binding onall. If it were not so, garnishment as a remedial 
agent would be weak indeed. 

Drake on Attachment, $$ 477, 562, 565, OG5. 

Parker vs. Danforth, 16 Mass., 299. 

Warner vs. Perkins, 8 Cush., 518. 

Atkins vs. Preseott, 10 N. H., 120. 

Peck vs. Barnum, 24 Verm., 75. 


Anderson vs. Wanzer, » Tow. (Miss.), 957. 


That these garnishees were trustees can make no difler- 
Chee, As to us they were no. trustees, but simply jot Op- 
erators for a time of the Nerthern roid. They bore no trust 
relation to that road. Their lability arises simply from the 
fact of their occupation, 

i. C. WISKLER, 


Of (Counsel for LD) ft. ‘it error. 
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0.& M.RIVER PACKET CO. ET AL. VS. MRS.C.M. ATK EN, ADM'X, &¢., ET Al. | 


l Transeript of Appeal, Returnahl in the Supre me Court of the 
United Slates tii thie Ny cond Monday of Odetoln ge A. p ISSS}. 


UNITED STATES OF AMERICA: 


Lnited States Cireuit Court, Fifth Cireuit. Eastern Distriet of 
Lousiana. 


THe Ovacnita & Mississiver Riven Packer Company ) 
f al po 
' No ON TS 

is 


Mrs. C. M. Aikes, Adm’'x, ef al. 


Messrs. Kennard, Ilowe & Prentiss and CiMrles S. Riee for the 
Ouachita WV \liss. River Pack t Co complainants, appellants ; Bayne 
& Denegre and W. S. Benedict, Esq’res, for Mrs. Co M. Aiken, 
adi x, ef als., respondents, appellees 


I Pill of Complaiut. biled Morel 2). ISS?. 
UNrrep SrTatres of AMERICA: 


Cireuit Court of the United States for the Fifth Judicial Cireuit & 
eastern District of Lousiana. 


Ovacnita & Muss. River Packer Co. | 
is No. NTS. 


Mrs. C. M. AIKEN ef als } 


To the honorable the judges of the Lnited States circuit court for 
the fifth circuit and eastern distmet of Louisiana: 


The Ouachita and Mississipop tiver Packet Company, ib COPpOra- 
tion duly organized under the laws of the State of Nentucky, hav- 
ing its legal domicile in the city of Louisville, in said State, and 
herein appearing by Fred. A. Blanks, its president; also Wilham 'T. 
Scovell, William M. Wood, and Isabel O'Pry, wite of and herein 
joined and authorized by her husband, James T. O' Pry: also said 
James T. O' Pry, and the succession of Mrs. SI. Ek. Bassett, deceased, 
represented herein by Wau. S. Bassett, and \irs. Martha Van Bibber. 
executors of thie last will and testitiedl | sited Mrs. Bussett. dle- 
ceased, [and] Marion N. Wood; also Eugene Charlet, P. A. Charlet, 
Joseph I. Aneoin, re =yale hits of Louisiana ° Nlatthew LL. Scovell, Mrs. 
M. J. Brinker, wife of and herein joined and authorized by her hus- 
band, HE. J. Brinker, and John Thorn, all of the city of New Orleans 
tforesaid : also Alexander M. Halliday, Christian G. Young, and 
Mrs. Hall, widow of — Hall (whose full name is unktiown), all of 
Cincinnati, in the State of Ohio: also Edwin Ilornbrook and T. €. 
Sweeney, of the citv of Wheeling, in the State of West Virginia: 
wna of Edgai \l. Valk tte, ol Alvi rs, if the State of Louisiana, Ct 
behalf of themselves and all other persons in lke interest who shall 
come in and contribute to the expenses of this suit, bring this their 
bill-against Mrs. Catherine M. Aiken, administratrix of Joseph A, 
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Aiken, deceased, John IL. Menge, John J. Brown, and Jolin W. 
Tobin, all of the city of New Orleans, doing business as copartners 
under the firm name of Joseph A. Aiken & Co. and against said 
city of New Orleans. 

And thereupon your orators complain and say that they are the 
sole and only owners of the steamboats named as follows: The said 
Ouachita nial Mississippi tive I Packet Company, ol this steamboats 
called the “ Fred. A. Blanks,” the “ Il. Hanna Blanks.” the “Joln HT. 
Pfetinay’ atic the “Clara S the ssid Williaa L Scovell, \\ it dasarn 
\I. Wood, ania \Ir- lesbel OTry, of the stenm bouts crilled lhe 
“Teabel ’ and the “Alvin: the said William M. Wood, James ‘T 
(Pry and the suceesston of Mips. M. be. Bassett, of the steamboat 
entlod thas Martha . thie sina Marion N. W ovo, of the <teambout 
called the “Silver City the Siticl ore lice ( li: rlet, of thie <tentnbont 
eniied the “ Belle of the Coast the sand Joseph ih. Aucoin, and 2. 
A. Chariet. of the stenpibout called the “Assumption the sar Miat- 
thew AL Seove Il, a] the ste shinbvornt cull the ig Jolin 1). Scully " the 
sated Mis. Mok. Brinker, of the steamboat called the © Maria Louise: 
the said Jobn Thorn, of the steamboat called the ° Danube: the 
said Alexander M. Tlalliday, Christian G. Young, and Mrs. Widow 
Ilall, of the steamboat called the * Paris C. Browns” the said ledwin 
Llornbrook, of this steamboat culled thie * Jennie Campbell ‘i and 
the several barges towed by her: the said T. ©. Sweeney, of thi 
stenmboat called the * Earle” and the said dear \l. Valette, of the 
lied the “Maxie SO all of which steamboats are em- 
ployed in carrving passengers for hire toand from the said port 
and city of New Orleans, upon the Mississippi river, and other ports 


and places on said river and oon the rivers and waters tributary 


| 
(‘dj 


stentiboat ca 


threre too subbed gare all f nrolled sania ite nsec fog’ the cousiineg trsved of 
Lonited States,and tocarry on said trade between the different States 
bored Pibigy on the Mississippi river and tts tributaries 

And Vour orators further complain and sav that the said steam, 
boats owned by them ane so cmiploved In trade to and from the 
sit pron of New Orleans, thy suid waters have, and so have Vou? 
orators for any vears, been so emploved, and that they intend 
and expect to be so cmploved for many vears vet to come: that thy 
trades in which the said steamboats have been and are empleved do 
, 


. 


i 
and will continue to re quire the services of steamboats of ¢; pects = 
equal looor greater than those of the steamboats here:mbefore men- 
tioned, 

And vour orators further complain and say that on the 17th of 
January, S75, the council of the city of New Orleans adopted an 
ordinance, “fixing and regulating charges for whartage, levee, and 
other tacthities athorded by the elty of New Orleans to compe ree. 
by which ordinance, among other matters and things, it) was or- 
dained that the whartage dues on all steamboats shall be tixed as 
follows: Not over five days, ten cents per ton, and each day there- 
after, five dollars per day; boats arriving and departing more than 
onee a week, five cents per tom each trip; boats Iving up for repairs 
during the summer months to OCCUPY such wharves as TeeaV peal Le 
required for shipping, for thirty days or under, one dollar per day.” 


rT 
] 
i 
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Said charges to be exigible from all steamboats landing or mooring 
at the wharves furnished by the citv of New Orleans, which said 
ordinance is for reference and for greater certainty made a part of 
their bill and is filed with it as an exhibit. 

And Your orators further complain ane Say threat (on) the 7th dav 
of Mav, ISS], the council of the citv of New Orleans lkewise 
idopted an ordinance “ providing for the building and repairing of 
tha Wharve . uni lever sof the Cit ol Ni W Corl itis, and for farming 
the revenues thereof.” That said ordinance, which is also made a 
partof this bill and filed with it as an exhibit, provides, among 
other t] brners, that the administrator of commerce shall, after the 
ehactinent ol satel ord inane ana niter eiving len diay = heotice in the 
attic lal journal thist he will receive at lus othece sealed proposals for 
their sale, adjudicate as provided in) section: 26 of said ordinance, 
ctlied itl necordanee With other ti Pagers in suid ordinance COll- 


| the revenues of the wharves and levees of the city of New 
Orleans, collectible at the rates as may be fixed upon all ships, ves- 
= ls, sii ‘tnbouats, berer >, flat-lLoats, ana other water cratts of any anel 
every description whatsoever, for the term of five vears, commence- 
ine oi the 29th dav of May, ISS], and ending on the ZSth dav of 
ee tone : 
That the wharves and levees included in said ordinance COM prise 
all thr ace - and levees in the first, second, third, and fourth dis 
—that is, from Louisiana avenue, the upper bound. 
irv of said fourth district, to the lower line of said city, Including 
ull the river front of the citv of New Orleans, save and excepting 
certain parts of said wharves and levees the use of which has 
pereed) opent 7 by thie Cit of New Orlenns to private corporations or 


} ? 
shied 


[riets of sada citv- 


And vour orators further complain and sav that by the loth see- 
tion of said ordinance the said city couneil has appropriated and 
~4e] chpreer' t bin eliire Wharves alidd Levees aforesaid, Prov Ilarmony 


| streeL above to Congress street tn tle lower part of the eity, thi 
7 . 
| cotmprisinie the entire front of the business Prortiont of said citv, ex- 
‘ . 1 : . " : } : P . 
USIVeLY to Various Ciasses of STIpPpDiy ; that the sole portion of 
e ‘ . ; 


sibled Spoaice rppropriate 7 mhed set apart tot thie landing of stentnboats 
: . ’ : ‘ : : 

‘ont between Grarod and St. Louis streets, the entire 

} 


mitol wihiteh Spice Is COVeTCG wil Wirarves, at which hii Steiuli- 


iMRI landing at the port ol New (orleans are COMPO Heel by sitll 


ordinance to moor, and for which privilege Or per tended privil ive: 


7 ; aa } ' 
thy biegal charges, tax, ahd tonhage duties tO be hie 1 lnatter Hhieh- 


¢. tioned are exacted, 


*. | ? | > . 4 | ] s ® 
» And said ordinance also provides that the person or per- 
} ; : } . ’ 
cons to whom shall be adiudicated the said revenues. collect 


} } 7% 


us may be provided, shall accept the wharves, landings, and 

vees in the condition in which the same mav be on the 29th day 

i] Ml; \, ISS], ania tO rey air aba alwavs keep this “Alhie 1) eood orde r 

, snd condition during the whole term of their contract. And said 


: oredinanee, is Wil ba sired) Dy inepectson thereof: and espechil hy of 
q-e*t ie ris od. Ob. hs %. 8 jt). pa and 12 thereof. he Sertlyees the mannerand 


“Vie of re pulls nad hew work lo he }* rformed nneder <nid Comtric 
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And section 11 thereof provides, aMiony other things, for the build- 
Ing of additional new wharves by the lessees of said revenues, such 
as) Thay he Necessary, at an CN} nditure not to execed twenty-live 
thousand dollars in aay one Vear, 

by section 12 of said ordinanee the said lessees are bound to ae- 
cop the levees in front of said city in the condition they were In on 
sald 2th day of May, ISS; to fill the same up during the first 
VOoaur of the Contract, so as to pole e the Outer ¢ doe ol thie sume ge the 
level now established to the level of the steambort landing at Com- 
mon street; to grade the same from their outer edge to the paving 


' : Se. ‘ ae : 
(>| the street bt) the rear ona reetr declivitv. and other work pcr- 
Tide : 
taining to said levee, as db sald Seclion appears 
: , : po. wee . ; 
bv section 13 of said ordinanes the said lessce is bound to keep 


' 


in good order and condition, during the whole term of said con- 
tract. all revetments on the outside of said levee in front of ~site 
district: 14) luaite sll new revetinents : to replace those threat may 
merish or be destroved from any cause: to build during the first 
two vears of sald contract a piled bulklead on the third distriet, 
from Marigny to Deleryv streets, according to certian plans and speet- 
fications, the same to le of the I) —t tebciter! | rhb 11) the Thos! work- 
manlike muaaner. and always to be kept in the best order and cond- 
tion during the whole term of said’ contract, and to be by lim: re- 
built, if destroy dl, wre this I Iyy deeay, eaving of tli bank or breve] of 
the river, storms or otherwis 

“And yy section Ldoof said ordinanee said lessee is bound to 
furnish all the nee SSUPV chp pa Plis ahic lied with the eleetrie lierlit 
all the levees, landings, and wharves trom “Poledano street to Con- 


evress strect, bene the entire business river frontawe of the citv of 


New Orleans, the lanips or lights to be placed at no greater distance 
than (250) two hundred and Hitt Fares apart, ane the hereht at which 
the SsHutne are to Lye erect 7 to be a if vrai | (it) yy ~sile city counel. 
sitid launnipes (oy lielits to be kK I lev date 7. each ined eve ry nittit Prov 
sunset to sunrise, and the ehiss, qualitv, make, and power of said 
light to be designated by said city counedl, 


And by section 26 of said ordinanee the said lease or farming of 


' ' . ' a a 
saddl so-called \\ | charges or dues thereot cures Lon tn acdiudiented to 
the person or persons serecihg to recelve thre lowest eile or rutes of 
Whiirtige, nie Lay porn annunaliv to the citv of New (Orieuhis, In equal 

: r} ! ee | ee - 
mionuthiv moystaiinents, the stulh of hort \ Tiiotisntiad dollars. thirts 

I~; lol} ‘< | \ reed Voted Boos tl | 

thaoussrdn doliars of whiteli. it is pray hedead, Stihl De clevoted to the 


‘erg 
maintenance of a harbor police tor the protection of commerce, ete., 


} ** ° » = ‘ , 4] ‘ " ‘a , ] } e 
slong the mver tront of the ceity, thas rewTmadhte ten thousane dollars 


" " ’ ’ . ' , ‘ 
to be set apart and devoted exclusively to thr pavnient of the sula- 
ries of whartingers, contravention clerks, signal officers. and other 
echiployvees On the levees Th cotheclion with thi depurtinend of COll- 


meree of said city, and in connection with the foregoing to keep the 


wharves lighted with electric lie! , 
provided, 

And your orators further complain nied Suv that the advertise- 
ment provided for in the first section of said ordinance was first 
published in the ollicial journal of the city of New Orleans on the 


f ‘ } + “— ee 
MiSs, as Tl) Sale 


ordinance elsewhere 


f 
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Sth dav oft Mav, ISSL: that ata special meeting of the city coun. 
ci] hele at twelve o clock hooh On the 27th da of May, ISS1, 
Which time but nine days’ publication of said notice had been made 
Ih Sat id official journal, and but nine davs of the delay provided in 
suid ordinance had elapsed, ther Was submitted to s: pe ac 
and by ittat once adopted, a proposition in writing made by Joseph 
A Aiken, then of the city of New Orleans, to ceneed: taal ne 
eonutract, as stipulated in said ordinance of Mav 17th, ISS], to 
comply with all the terms and pee tons of said ordinances, and 
to charge thr rates of whartave as ~Tpo lated in the ordinan ce here- 
Hhbelore mie ntioned, fixing ania ine thi chara sot whi arfage, 
Hf January lth, Seo, with the exceptions in said proposition men- 
tioned relative to the charges to b dernancad { st 


‘ (oi steamships, and 
the furthes proposal that le. said Arken. wou 


- 
— 
ad 
— 
° 
~ 
~ 
- 


( 
a » of] ] “| sien F 
(| ior the tires veor ol 


} 
i 
‘| i Bas rey ft ‘ ‘ at. 64? ; " ‘ , | ; 
Sill) ICUS reduce the rates on ali ocenh towaeve, ata on steamboiuts 
nd oth r licensed Vessels erploved revuiarls Ih trabsporting nhier- 
ee ime see's i river, ten yn Pr cent. : and for the fourth 
. ‘ } ] | " > 
sanaed fifth she would make a deduction of twenty percent. on 
' ie a as ; 
aprons tiers bso Wi soidadl ordinance of January Lots. IS7o. besides 
| ae ee *: ‘ ® 
other Thecotsiderablie CXceptilotlis, as in said proposition appear, and 


— ly se This a pearl ot sinned Is ¢ ra toed ed Ith tlie contract of thi city of 
New leans and said Aitken, and filed herewith as an exhibit and 
hide a qin of this bill: that in 
adoption of said proposal a contract was entered into in writ 
between the city of New Orleans and said Joseph A. Aiken before 
Samuel Flower, a notary public, on the 50th day of May, ISS], em- 
bodving all the said ordinance at length ame the a A ene A 
duly certitied copy of said contract is, as an exhibit, hereto annexed 
as part of this bill. 

That by said contract the city of New Orleans purports to have 
eranted, bargained, and sold unto the said Joseph A. Aiken the 
revenues of the wharves and levees of the citv of New Orleans, col- 
lectible rt hs herennbe fore ~ ated. Lippert all ships, steamships, Shes 
boats, barren =, flat-boats, sitid other water craits of anny final eve PY @@- 
scription Whatever, for the term of five vears, commencing on the 
2th dav of Mav, ISS1T, and ending on the 2Sth lav of Mav. 1SS6. 

And your orators further show that, subsequent to the da 
contract between thi CLV O1 New Orleans and Jos peli A. Aiken, the 
sald Joseph \ Aiken dee ine 
lid, by ordinance No. 7473, A. S., adopted Deeer 


, 
Hirstnnee of the acceptance and 


‘ i 
recognize as the representatives and successors of Jose e Ae \iken 
i aed to the said contract the defendants to this bili, who have 
been named in the caption ther 

And your orators i fevthes complain and say that they are ad- 


" " ; ; ; P . ' ' . " 
Visead. ’bhad so waar ve and Ciarge, na Said contract is itl cal, nuit, 


’ ’ ’ " 
and vold for the reasons, among others, that it was not preceded by 
. ‘ } , ‘ Fas se ?%* , ’ f : } ‘7? : | } 7 | , 1)?" ?) . 2 . see. . | 
ae 2 (iivs seiVeTiise Pred) fj }}' i. iA raat cotiie bit SOULE Tied i, a ri ‘ pi ret 
| » $i " ’ ’ _- ; ‘ ; se, 499 " ; i \] ‘ here Iss] . t} 4 
eV Gide SEE ™ Gt SOUL FG0TT fbi CU ‘ji Btii biicce* OP] veet \ ett eR ° bit within 
. ' ‘ ie ; j j 
' . A ot , ‘ ‘ j . : " iver 
Lhe teh adavs ademav o@rabtead ahd Yivenh Tor sailed Doth it apie 
, . . , , ° 
: ‘ , " '» ; , : . as ‘ , 
Proposal in Writings, thre party raking thre sane eC TCH AB! Chis’ tO 
+ . 


— 


charge or receive lower rates of wharfage than those mnentioned in 
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the said proposition of Joseph A. Aiken, was, your orators are in- 
formed and verily believe, presented to the administrater of com- 
merce of the city of New Orleans, and was not by him or by the 
city council considered or accepted, 

And your orators further complaim and say that the said ordi- 
maneces of January bvida, IS7., of Mav l7th. ISSI, and the said con- 


tract bet we (‘}) thie CItV of Ne W Orleans anid the sited Joseph A. Aiken 


on the 50th day of May, ISS], are abs lutely null aiid vord, be mig 
in contravention of thre laws and Constitution of the United States: 
that said ordinances undertake to impose and with said contract to 
authorize the said) Joseph Al Aiken to demand and collect, under 


1 


thre rile “anid OUISe ol Whreartie diye oF <i Arles, a tix Or aues for 
revenue, to bi ti voted 1} hs iv pearl lo thie SU poprorl sini bay 


a 


> of the salaries of the public poitece force of the citv of New 
: <i : ; 
Orlenns; that in order to carry out the provistons of said 

tion to such police foree the counerl of the erty 


! 


ordinance with rela | 
of New Orleans adopted an ordinance on the 27th of July, 188i, 
among the provisions of which it was preseribed, by section 20 
thereof, as follows: “That itas manele the duty of said torce, or of 
alti ollicer or rracennn toe rth reat, iil all hours of thas dav aid bielhit, 
nnd they are empowered to preserve the public peace, prevent crimes, 
cle feet sed arrest off helers, SUipopore =s riots. protect thye rivhts of per- 
Sons mnie property, prose rve order at clections, report Hulsanees pon 


! 


} Be ’ ’ | ' ’ 
thepebiie str eis, repress abla restrain disorderly and rrptppbeliia LouUses, 


enforce every law relating to the suppression and prunmishnient of 
crimes, or auyv ordinance or resolutions of the city couneil, and en- 
foree all wharf ordinanees, ete. when called upon by the adminis: 
trator or ans duly commissioned officer of the epaurtinn ht of com- 
merece. allot which more fully appears from a copy of t 
cut from the official journal and tiled with and made apart of this 
bill, 

And vour oraters further complain and say that on the — day of 
\ugust, ISST,the mavor of the citv of New Orleans vetoed said oredt- 


je’ oSiibie 


Pahicee, nssleping as rensons for his said veto. im substance, that the 
sum of money, to wit (S30,000) thirty thousand dollars, to be derived 
from: the aforesaid whart ordinance No. GOD ought to be devoted to 
the paviment of the entire police foree of the citv, and not specially 
to the payment of the force mentioned in said ordinanee of July 
27th, PSST, as mere fully appears frome a copy of his veto message 
cut frome the offi ne journal and hereto annexed as prearl of this ball. 

And your orators further complain and say that upto the present 
tinie the counetl of the erty of New Orleans has in nowise provided 
fora harbor police, anid that thie re ois ho harbor yr lee dome duty 
upon the wharves and levees of the citv of New Orleans, except as 
part amd pareel of the general public police of said city, in no man- 
ner distinet therefrom in respect to organization and duties and hay- 
Ingho special orother duties than pertain to the general public police 


foree of eat city. 


\na TH r ent hhlhe ana suise, aS WV besa fie clue = oT charges, tiie 
sald ordinanee No. 7079 undertook to enforce and authorize the co 
lection of an illegal and unconstitutional tax of ten thousand do 


| 
i> 
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lars CS 1LO000) tor the pay of the salaries of otheers, clerks, and other 
( Hi plovees of the city ot New Odrle tis by longing to the oflice of the 
department of commerce of suid citv; and said ordinance further 
prove hies for tha livhtig It) alll) ON PredisIVe nid useless Manne r, sO far 
useless In eve ry respect as 1 re lates to the commerce of the pron of 
New Orleans, of the wharves and levees of sated CILV, snd bi Ing ofno 
benetit whatsoever to vour orators, the cost of which would be at 
least the sum of (825,000) twenty-live thousand dollars during each 
und eve rv vear of said contract, if the terms thereof are complied 
with, and the said ordinance No. 7079 undertakes to Hmpose, under 
the name and guise of wharfage dues or charges, a tax or revenue 
which, during the term of said contract, will amount to many hun- 
be 


’ 


dreds of thousands of dollars, for the repair, rebuilding, and erection 
of public levees, bulkheads, and revetments of levees, the primer u 
ane uitiost Cntr oly et and use of which is to protect the errebnera 

pul ic and private Property of the eitv of New Orleans and its ¥ 
habitants, Which people, in the protection of their property by said 
Works, has nearly or quite the exclusive benefit of them, while the 

Hpping and comin ree, and especially the steamboats mooring in 
sail port, derive and ean derive lithe or no benefit therefrom whiat- 
SoOeVer, 

And vour orators further compiain and say that by the said 
ordiny ihic of Nba ¥n Iss], thir sitll steamboats owned ly thie ni. ane 
tl] steamboats arriving at the portof New Orleans, are compelled to 
moor and do moorat the publie wharves between Gtrod and St. 
Louis streets, there being no other place on the river front of the 
cyl b lor the lanedinge or mooring Ol ste am boats wit! nn) thie business 
I tilts thie reo: thist the HEED p rst leon) anid colleetion aD said pretended 
dues and charges for whartage therefore amount to a charge or tax 
for entering said port; that the rrelit of thre cityv ol New Orleans to 
I prose ania eollect Whiaartige d 
pensation for the use of the wharves and levees erected by said city 
as Will be a fair compensation for said use and the keeping of such 
vharves in good condition and repair: that the 1 aposition of said 
t(iiics oF chy iTLkes, whether the sillite beer ede ranided anne collected by 


the citv. of New Orleans or by contractors or lessees to whom the 


Wes IS Limite 7 to such re asonuble Colli- 


? ; , " " ° 
site dues or charges may be formed, b vond this Saleb rece “SaPry eC: 
juirements, and especially the imposition and collection of suels 
dies or harees to be at voted to tire Hniathtenanece of il prtl iblic police 
and other soe etre eae before mentioned, disconnected and 
] t e 4 1 } . ! ’ 1 ° 
ddistinet from benelits and 1] hheeos Uber the laine and ertpise for’ 
pavinent for which said charges or tax are imposed, is in violation 
Ol the ta] hstitution Ol thie Lo nit 7 estates as rf llows: ()j article ? SCC - 


tion LO. forbiddin be ahy State, without the consent cacti bing from 
? } ' . ° 

ving anv dutv of tonnage: of artich l, section S. granting to Con- 
eress the power and authoritv to regulate commerce th) lor ign 


nations and among the several States, and with the indian tribes 
of arty le Bi Sect pon) } 4). forbidd They ead ~ tate, without tlie consent of 
Congress, to lav any Impost or duties on Imports or exports, except 
whiat may by absolutely necessary for exccuting its luspection laws : 
of article 1, section ov.” no tax or duty shall be laicl °% articles eX- 


THE 
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ported from any State,” and of the act of Congress of April Sth. 1S12. 
admitting the State of Looulsiana into the (onion. in Which act it Is 


declared: “And taken as a condition por Which said State is Incor- 
porated Inthe Union: that the river Mississippi and the navigable 
rivers and waters leading into the same and into the Gulf of Mexico 
shall be common wavs and forever free, as well to the inhabitants 
of other States and Territories of the United States, Without any 
Lax, duty, Ii post, or toil therefor Hn posed by the said State.” 

And your orators further complain and say that the rates of 
\\ harface elarer sor dues, =() eailed, iis fixed by sid ordinances and 
sald contract, adopted with the very Insignificant modifications 
thereof, as mentioned insaid bid or proposal of said Aiken, and 
risucle part of sad contract, are unreasonable, exc SS1Ve, and unjust, 
andare nearly or quite double the rates necessary for the main- 
behahnce nied repuurs of the wharves Hecessary for the hiooring of 
shitpes, ~teamiboats, Vi ssels, and water erafts of every description, and 
the use and conventence of the same at the prone of New Orleans : 
“anid he specially complains anid Savs thant the <o-catled charges cure 
In excess, to the full extent mentioned of the farr, just, and neces- 
cary compensation lawfully demandable from steamboats landing at 
the wharves designated and sect apart for them in said ordinance of 
May 7th, ISNI, cunicl the siti ordinances tie eontract are, th rt fore, 


Y 


Obnoxious to the said provisions of the Constitution of the United 
Sites anid the siitd act of Congress here before nientioned 
And Vour orators further complain ana Sih that Shitae the adop- 
tion of satd ordinance No, 7079, and the making of said contract 
thereunder with said Joseph A. Arken, ordinance No. 7335, was, on 
the 13th of September, ISS1, adopted by the city of New Orleans as 
follows: 


| Mavornanry or New ORLEANS, 
(1 ‘ Pbavgi ’ Se pleieln i ia. ISS]. 


(No. 7555, admiunistration series ) 


An ordinance aicuding ordinance, No. 7079, A. S.. and the wharf 
lease and contract, 


be if ordained, ‘| ticat ordinances No. OG), iA: »., he amended SO iis 
to strike out all that portion of section (15) thirteen which follows 
the words “the whole in the best workmanlike manner.” and eom- 
mences With the words “to build during the first two vears,” and 
in lieu of the obligations therein entailed pron thie | 


| lessee of the 
wharves the snid lessee be required to expend the sum of money 


Which would be required to build the piled bulkhead in the third 
district. between Mau 


«¥? 


lgnv and Delery streets, which said sam has 
been estimated at and os hereby fixed at (859,500) fiftv-nine thou- 
sand five hundred dollars, in protecting the bank of the river be- 
tween Hospital street, in the second district, and Congress street, in 
the third district, or at such other places as may be directed by the 
udmiinistrators of iinprovements nied CODIINETCEe and the city Sur- 
vevor, so that permanent wharves can be maintained within the 
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all the wharves in the 
nuous wharf, as contemplated 
and the permanency of such 
Wharf secured, and in rivi uch additional stre neth ane security, 
and making such amnsenia ments to the wharves to be built as the 
adininistrator of improvements and administrator of commerce 
and the city survevor may decide upon 

See. 2. That all of the bove and the changes herem 
provided Le subject to the approval nad acceptances of the whart 
and his sureties, and that upon his acceptance of the provis- 
and lis approval thereof, Loge ther with the 
this ordinance and the changes herein pro- 
vided shall become prerl of the contract of the city of New Orleans 
with the said lessee, and the mavor is hereby authorized to have 
drawn Upea notarial net, which shill ¢ mibody the provisions herem, 


said space, and the ultimate connection of 
sAid district. So iis to make one cont 


hy the contract, bie rt ried di i feasible. 


POVISIONS | 


lesser 
lous ot tlits ordinanee 


consent of his “lireties, 


’ 
; Love thi r with thi Ns bed lessee, sign the 


“lhe. 
New Orleans Septem ber 


and 
Adopt | by tin council of the et 
15, ISS]. 
VY casiDelamore. loean, I. 
Absent—Menles 


itzpatrick, Guillotte, Huger, Walshe. 


JOS. A. SHAKSPEARE, Jayor. 


A true COPY 
W. JOHN MCCALL, 

Assistant Secretary. 

“oid ore) 


And that the provisions of hance were approved and ae- 


cepted by the sd F “matt? 
Say that by the release 
suid ordt- 


orators fromthe - ene relvini end 
mentioned in the 


And your 
and pretended Combed sation theref 


nanee the lessees of said so-called whartige revenues and charges 
nave | - hi bn ie tite! in Ld) ATTIOUTLE XK COCUMIE, in) the beled ot vour 
ore the sum of one hundred thousand dollars during the term 


characte r (>| thre 
} 


river bank between Marigny 
ry strects, mentioned im s 


tid ordinance, 1s that ofa caving 
and replacement of bulkheads, 
ane at rent ¢ X Perse tliat 
, isan entirely in- 
from the requirements 
that said 
‘to the 


! 
of sais ‘dl leas - that the 
and Dele 

bank, requiring 
or other 
the stm 
suflicient sum to be ) 
and rewards mentioned as released 
lease enures solely to the benefit of defendants and i. Howls 
bene fit of your orators or to the commeree of thr port: that the ob- 
ligation so undertaken under seetion 15 of said ordinance TOTO, and 
ordinanes 7555, Was an Important factor in 
fixine thie high reite of cli: irves ¢ established in) the esta eontract he- 
tween the citv of New Orleans and said Joseph A. Aiken: and that, 
t | f wharfage 


in re ditiody ] Liye 
release. 1s 


uUnehang dand unredueed, 


frequent rm beupadedty 


. ' } 
Perarpy }’ ] reoote Chany ror Wiiiryes, 
i I 
‘ 


ad 

a 

— 

— — 
— 

os 

— 

- 

-_ 

- 


ew, o 3 : 
| me miehtiioned 11) 
Peepers 


sald ordinane 


: ] , , e | 
So reiensed under salad 


niaintenanee of 

arres, after 
unreasonable and unjust and tn violation of the provisions men- 
ioned of the Constitution of the United States: and your orators 
further complain and SAN that rece ntly the city of New Orleans has 


2—114 


.* 
besides t “ft reshsalyps het t 


lune - ania chy 
} 


sid 
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granted to the corporation known as the Northeastern Railwas 
( OMMPAnY the use of a large Space of the river front, say (MO food 
thereof, of the Spence between Llospatal anid (‘ongeress streets, men- 
tioned in said ordinanee, and that thereby the lessees of the said 
Wharves and levees are released and relieved, without any consid- 
eration Whatever, from protecting the bank of the river for said 
space of 5,000 feet so cranted, so that permanent wharves can be 
seneutnatcadins | withan sald Space i. quired by siiid ordinance Gededed : all 
of Which lists recy) approved sid assented to Ly the defendants. 

And your orators further complain and say that, although nm arly 
len bionths beaave clapsed SINCE thre diate of the contract between the 
city of New Orleans and the said Joseph A. Aiken, no clectric lights, 
as required by the said ordinance of the city counsel, No. TOT, hav 
been placed upou the wharves or levees of the city of New Orleans; 
that the CHEN of New Orleans las tailed and newlected to « nloree said 
requirements; that by such failure and negleet and by the illegal 
collection from: the commerce of the pron of whart dues and charges 
mientioned 1h src contract thie site lossces Uriel 4 ill contract 
have benefited In at least the sum) of twenty-five thousand dollars, 
\\ thy bi ndvantage or pret nse! Varia to the ships, steamboats, 
eee... arriving aft ane hioorinig at the wharves of said CIV, Or tO ahiy- 
body or thing else, 

And vour orators further compiain and say that they are ready 
ow and have at all times been willing te pay such just and rea- 
sonable wharf charges or Lune S ils this CIt\ of New Corl ithis Pay haw- 
fully PH pose ar authorize to be collected ils Whiartige dues: thiat 
thie recoyniZe the right of the satd Clty le Ta <° ated collect such 
just and reasonable conipensation for the use of wharf improvements 
wed privileges upon her river front, but they deny the melt of said 
city 1h i bs 4 lf, or by Contractors of le =SCcCs, biel Y tine SHG ordihanes 
No. 7079, to Impose, demand or collect the excessive, unjust, and 
illegal Whartige charges ay Tht = there 1h authorize dane especial 
mentioned in the contract of leasemade with Joseph A. Aiken under 
sii ordinances iu] 7 miore espechilly 1 lis proposition or bie] mide 
preans of Sita house, anid the ordinance of January loth, IS7., referred 
to mn sitd Lyicl ahd also inde pearl of sila lease, 

And vour oretors further complain and sav that it is their belief, 
founded Thpyon thie i eX perl Hee, anne taking hile fill COlISTal riitlod 
the cost incurred in the maintenance of the wharves and river bank 
ride lise of in) the COMMIGICE ot the CIty of AY WV Corl illis, sid Cs} 
clatly for the use of steamboats, that an imposition of six cents per 
ton upon steamboats, in lieu and place of ten cents per ton, as itl 
lowed lyy the siitel lease, Is suflicient ane ainple for the brishinite nmahee 
iy] all HecessaLry Wharve ~ for thr lise and converlence of stenmiboats 
arriving at the port of New Orleans: and thev further sav that thev 
have to the present time paid under protest. the iHegal charges 
and demands made in pursuance of the ordinances and contract 


aforesaid, and are in nowilse indebted tothe beneficiaries under said 


eontract for Whartage dues and charges: and they do hereby de- 


clare that, in ease of preliminary or tinal injunction allowed herein, 
they will pay voluntarily to said beneficiaries sald charges or 


aggre sagt nage: 
RS Pe ae Ste Pe ear year, ame. ei Re A at sat 


reer 
ewig 


oe 
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» dues at the rate of six cents per ton on the measurement 
of their steamboats, w li rever ten cents per ton Is fixed or re- 
quired by said ordinances or contract : 

That they have an brit rest ith this hiatter, exclusive of Interest 
sania cost, CXNCCt ding live thousane dollars. 

And vour orators further complain and say that under and in 
PUPstatitee of <iita prete nded contract of li ase and authority the sila 
cheds riddinits have repeated] demanded, ane do Lpron each andevery 
tri | of <td “Lenbiibouts Lv longing lO your orators demand, whart- 
os iil thre rutes set forth it) said contraet of lease, and threat seital 
defendants have refused to listen to the just remonstraneces and pro- 
tests Of Vour orators, but have cl ‘hare df tliat thre 3 will continue to de- 
tianed and will sue for and collect by law said wharfage charges 
or dues imposed by said ordinances and contract, and threaten to 
file suits seninst your orators for the recovery of the same in. case 
of their refusal to pay such unjust and unlawful demands 

Phat vour orators lave no ad quite remedy to protect ther legal 
and constitutional rights in the premises by suits at law: that they 


oF 


will be compelled te defend each of said suits so brouelht woradyst 


bern) separately, iis the Corts nh While I such <nlits wil] be brought 


mive theo auth ritv to eonsolicdat. tha eta Stilts, ane that n) Cuse of 


. . 1 . ’ 
jileicetne nt sadist thi an thie Will tn COTTE | Lle«l to take 6 barate el}? 


Peeectis TD) cane I nid evervy calise, CVeh to thie Supreme (fourt of the 
United States: that to protect them rights by such means can be 
rll binhyn rfeetiv ona Lhiadlequat i done, and at vrrent ane rulheotts 
joss Of tlbiie hid Prades 

Lhiat, for the reasolls sinned CLuise's hereniybe lore sel forth anid lo 
protec thie Thi itl thie iP said leval and constitutional rights and against 


tha “fidel Hite le ipoliedty Gof stilts. thie have lie aelequate remedy ut 


Phiat. as ippears herein, the mintters involved arise under the 
, ened Liws of the | bplte «al Stites 


} ‘ 
\! (i Vour orators | retiie Po COTLEP LT TL Ged Say tly if thers nave a Come 


' j “ae # 
Peoh dhterest mn the contnerce of this port aba a conibol ritere =tPhie re- 


| , , , , , 
’ , ; " ' , ’ ‘ " *, t . 
My to Set usiele sped annul the wloresintal ordinances abe thie contract of 


" . " , : ; ? 
the city of New Orleans with cosenh A. Aitken made thereunder, 
, } | ' + — . : } i» 
three Satire tax or UnlAWIHUE ates Ih character bDelnYe clemanacd and ex- 


Te] | from each of vour orators for the same un awtul object, and 
thie rialit, hishitier, abe dnterest of resistances and defence to the same 


ay bier common to thie Thh cial 
. ? 1} et . .¥ ' ; 
Your orators furthes speciiulliv aver that under the Constitution of 
United States and the laws made pursuant thereto no charges 


‘ | * . a ‘ i 
eisie fo tiie CITY OF; NCW Orlesnes 


De’ ck FUSE Coll pel 


rhyt to le Wn posed LEP rns your orators are hecraal, GA 
“il 


rothe use of Wharves er ected at herowle X}} tae: that no tax wlint- 


i 
everean legally be imposed upon commerce to defray the expenses of 
se ‘ ; . i 
j } ripest) ? 
'} i Ch CSP EeUG USL 8 PTGS. 


Nn teteder Consideration Wihereiore, and that vVour orators are Yre- 
7 } ! ‘ ; + " | ° ; 
bestliess Dov Tipe strict rules of the Comimnon law. and relievable only }ti 


muitv. Where matters ol this natureare properly coynl- 


— 
as 
oo 
— 
— 
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To the end, therefore, that the said defendants may, if they can, 
show why your orators should not have the relief hereby prayed for, 
may upon theirseveral and respective corporal oaths fall, true, direct, 
ane pert Cl abswer make to all nied sHneular thie thuatters bie reinbe- 
fore staat | sid chara | Mt full anil particular iis if the sithe Were 
heremiatter repre Lo saniel thie thereunto distinethy brits rrogated, and 
that not.only to the best of their knowledge and belief, but also as 
to their several and respective information and belief, hearsay, and 


remembrances - 
Mais 1] pre Beek \"i Vey I pats Ti) errant ti) VOUr Orators hha only the 


biost erTaclotis wrt Ol thituhetliol issued crt ‘>| itli rnd r the seal ct 
| 7 } . . } ‘ } Me 
thris lionorabele court, tor tn dipecteadl to this “iiitl \lrs Catherme \. 


Aiken, CEDEDLELISt rate if dose | 4 Aiken, deceased : Polin Ih. Menge, 
folin J. Brown, and Jobn We Pobin, to restrain them and each of 
them from demanding, collecting, or from proceeding at law against 
vour orators touchine any of the matters in liestbon, but also the 
lous Writ of su he United States of Amertea, to 
be directed to the said defendants and cach of them and the enty 
of New Orleans, through and by us mavor, the Tloneorable Joseph 


! ’ i ; ] : P " ; 
Shikspeadre, COMMING Then abe ever ‘ fthem.ataecertain day 
i ‘ . 7 ‘ 
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. . | ‘ 
pve bial t?j i 


and under certain penalty to be therem) specitied, personally to ape - 


" + 


} ? 4] , 
ypoar before this honorable court, and: then and there answer all 


it TE sPnerudan tha pote bilise = uncle a Ld ( ially, PO) thls Wel atic <hiow CUalse, 
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bg osha tha Ss €oeg8, wi Sibld? OPCbLTihbees Of Tite itv couhell of thie CIh\ 
 - ' "s ‘ } : , j ‘ 

Of New Orleans, numbered. respectively, 2 mtd danuarv ith, 
wogitie sie iy } ‘ ] fag } ‘ ] ; . | ” 

iS,.0° hat). adopted Nia 7th. ISSd. and the said eontract between 

a . i | . ! | ) + *? 

the Sahel clive a] AY W Orleats ane Jere pol \ Anke b. (bal ocd seb dy May, 

ISS1, should not be declared iegal tutional, and void. and 

 SEOUTE DOL De abeciabreadd Tibeoai, ULCORISTITULIORaAL, abba Vola. ai 


j : } } - , : ' } " 2 
O, PeProrrnn, ati Likholde sth ho levy hh aber thier 1th 
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— 
een 


is vour honors shall deem meet, aud that said injunction may be 

niitde perpetual, : t ‘costs and veneral reliet 

(Signed) KENNARD, TOUsE & PRENTISS, 
CHAS, &. Bmce, 


. ’ ° 
‘ ; ° f ; 
wiley ‘i ~ ‘i Cased geeeradvidil Ss. 
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; : ’ } , 
Marion N. W 1 one of the complainants, berne by me duly 
Mie ohtel elas — int 1 ! al once Mts utes Geel 
SWorll, cbiled cl = { Lo Ge? & bbcit Lit bhiis Tieara Teaed thre above Dll 
, » ] » ] ‘al bal 
sighed OV Tinh) alka) KhoWs The Coltents thereol, ahd that the same is 
-_ of | ] ‘ . ; t } >) ‘f ' a gol ‘ } ~] 
True oO WIN \\ y ACEP Stothe matters which are therein 
“Ba .* ,? by } | ; I + | ’ ’ sen ff > i 
‘el oF oo oe . Oe anc 3 i it } { iit i = LO) Lipcdst Pdi iers 
s | , 
hie DecileVes oc) av 
} yf | ' 
Venu ( )} egGGin. \| ie Pit Oon 


ned) MLN. Woop. 
[sean] (Signed T. WHAREON COLLINS, 


Vs. MRS. CATHERINE 
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14) THE OUACHITA & MISRISSIPPI RIVER PACKET CO. EY At.. 
already constructed and existing in the first, second, third, and 
fourth districts of the eitv of New Orleans. from Toledano street to 
Liye citv, Which is the lower line of the Ll nited 
otine therefrom all ferrv and nuisance wharves 


st 


J ’ 
the lower tints of 
mm. GN CG 


| .% . 
’ ’ " ’ . > ° ‘ *7 ‘ ‘ 
ge | wharves cry eil foal tor tha New Corl ilis Pacitie Riaiiway (om- 


u.V. as We || us the w rf erantod lo this AY \\ Orleans levator 
( CoPyaprcada s such Litnec as thie presen franchise expires; and ex- 
cepting generally all such wharves or portions of wharves and of 
the river banks, the exclusive use of which may now be enjoved by 


private Seeee hitlads (»] COPpPoratle ris U)eIer € Xistineg oOriailts of leases 
uritil <uel time us sald oralil or lewses rhe CAPO, nuiter whieh 


' ! | ! | } ! ‘ ] ) . " ‘ 
Lidiie sailed ofe@ssee shiali take charge of sald clevatol wharf on 
. 2 ’ 7 . . e ° 
it) same conditions as other wharves. All United States Gov- 


ernment vessels shall be excmpt from payment of whartage 


dues 

Seel 3. That the levee shall comprise the levees already existing 
inthe first, second, third, and fourth districts of the city of New 
Orlennes, CX 1 naling Peon this river to the line ol the “treed fronting 
the river: that is te Sav ; In the fourth district, from ‘Toledano 1) 
Adele st t=, Water street, and from Adele street to Felicity read, 
istrict, frome be Hheity road to the junction 
Peters with Water street, Peters street: from the junction of 
Peters with Water street to Terpsichore street, Water street; from 
hope to Julia 


| 


Terpsichore to Calliope street, Pelie street: from Cailiop 
street. New street: from Julia street to Gired Street. Pelie street: 


from Garod to Poveras street; Water street. and from Povdras to 


: ; j 14 ; _ , . ] ] ‘ . ' bos ’ , 
(‘anal street. Delts =treact 1h) thas a ae from Canal to Cu 
} ’ 
tonr-Llouse streets. the street in front of the ra rosie depot: | ‘ustom- 
[louse to St. Lous street. the street ne front of the steer 


j 
ly sheds: from Si. Louis to St. Ann street, Clav street: from St. 
Ann to Dumatine street. the street in front of the meat market 
o Barracks s the Mobile and ‘Texas ratl- 


rowed Ure ks 1} a 1] ire (ils riet fecans Marigny ic Naaniel ville 
streets, the stre front of the “Be si stores, and from Manele- 
ville to the lows niits of % city, Peters street 

Sree. do That the person or persons to whom shall be adjudicated 


as herem provided the revenues eollectible as mav. be provided 
‘ } 
i 


shall accept the wharves, landings, and levees in the condition im 
cane the same may be on the satd 24th day of Mav, ISS], and 


a . ’ . s : 

thi: fil le sille Person OF Persons so acc preCatage ha takime prs “S]O1) 

ee . err ! . Beentl —— 1] ' aoe 

of i sili ve horves, latdings, reVees, atid bulkheads =hiall reper 
’ . . , e 

Co siithe inh ron Cored rane condition aquriie the 


st. 


and giwavs kee py th 
Whole tern oft thie ir CONnUrACtL. 
m — oe) 4} ma ~ ’ , : ? | . 
Seeoo. Phat the repairs of the wharves and ~~ khenads shall eon- 


sist in repartring all holesin the flooring of the wharves and 
Is buikheads and inclined planes immediatels upon their first 
appearance > tn raising all portions of the wharves which may 


have sunk or which ray sink to a level of thes teambout t landing “al 
Common street: in taking out and renewing all caps and stringers, 
piles, mooring-piles, tender-piles, bulkheads, ete. which may be 
found rotten or deeaved : in building anew all wharves and bulk- 
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heads which from creed ral deeay may require the same. and to 
rebuild any and all wharves and bulkheads where the same now 
exist. oy which hay bi Constructed during the Lert of this ir lease, 
that may be damaged or destroved, in part or in whole, from any 
cause Whatsover: anid 1th CXI nding Into the river all Wharves cnned 
bulkheads which may require extension, so as to have at all times 
a depth of water of twe bit five feet at the water line of each and 
sand steamshy ~, and a de pth of water of 


every Wiiarl used DV siti 
} . ’ 
me ort ench and ever whart Lise] by stceuln- 


twe Ay rect at the Wialel 

boats, Drees, abe in 
10 Sec. 6. That in making the repairs to and in building new 

Wharves the piles used shall be either of pine or eypress 
timber of the best quality, not less then eleven by eleven inches 
square at one end and nine tineles square at the other end. whieh 
shall be driven not less than tw HEV leet into the solid eround, ul 
distances ot Pheool thar than tell feet Trom ecencres: the heads of 


; ‘7 . ' '} j .* ‘ ) } ° ‘ ‘ 
the piles shall be squared aecording to the levels to be given bv the 


} 7 1} - 
ecitv surveyor. and shall reeeive ond support eleven-ineh “(hare Caps, 
. . e = & 
" , ’ ;¥ } ee ? j } j ’ } } 
Which shall be stroneiv fastened to encth of the pile = with rao-boits, 


one inch square by eighteen inches long: these caps to be of the 


mst aqualitv of pine or CV» ss Cithter Dhe stringers shall be at 
4s . ; ’ 
’ 1} j } ' 
least ter Techies squ ie’. shall rest at right anyvies upon the Caps ‘ut 
: . . P 4 . } j ? m eo , 
distances of five feet from centres, and shall be strongly fastened at 


eel) alternate intersection with thre Capes With rag-bolts “cVel- 
eighths of an inch square by sixteen inches long. These 
24) stringers shall be of the best quality of pine or evpress tim- 
ber. The planks tor the flooring shall be of vellow pine of 
the best quality, free from .sap, twelve inches wide by three inches 


‘ 


} 


thick, and hot tess than fifteen feet lone: thev shall be swongly 
fastened to each of the stringers Witt SIN mech pressed spikes, two at 
| tersection with the stringer, 


cont ? Th) 
’ 


each f nel of the plank pel One cet each | 
the lolnts between thr planks of said ff oring Not to be more than 
three-fourths (?) of an ineh im width. 

Si  § That ench nied ever\ Wwhart used by stenmboats. barges, 
and flat-boats shall have an inclined plane or apron not less than 
thirty (30) feet in width projecting out of the knuckle row of piles 


‘ - ‘i 
1 ’ | t 


. . ‘ ie . 
of the wharf on the outside of sard tnelmed plane hed naypoiing 
‘ i : ee Ae ee es hall be driv 
this list row of bDbiies thereol: a row of tender plies shail be arivell, 


j 7 . ¢] ob ] —— I oat 
which “fill receive Culp of not jess diian eleven meches square, lard 


ona level with the cap of the inner row of piles, and Ore the top ol 


suld outer @ap “hall rest a fender Culp Twe lye Inches “EPUaLre, 

4 ' , }’ . 

>I which shall be fastened to the other two caps at distances of 
- ? | ‘ _ 7 ls. » ¢ | 

Ve ) eel WITh screW-bDoils | one (1) rich) Th GAlaktneter ane 

of suitable lengths. On the outer edge of said inclined plane, at 


distances of eighty (SO) feet apart and independent from the wharf, 
clusters of piles shall be driven, each cluster to be composed of four 
les, which shall be bolted together with eight screw-bolts of one 
ter ane of suitable lengths ; that the 


and a quarter inches in diameter and 

person to whom shall be adjudicated this contract ~hall repair and 
keep in good order and condition during the whole term of con- 
tract such imehlned pidihes OF aprohs as do how exist : and, In case 


o—I117 


| IS THE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET AL. 
{ 
3 there shall be no inclined planes ils above required at the time of 
cc pting the press nt contract, the Person OP pePrsolis so accepting 
shall Coline seta Inclined plies La Lye built til lis or their OWlL CA} 
pense, and shall keep the same in repatras aforesaid daring the 
entire term: of lis or their contract. 
Seow S. Phat ateach and every wharf used for ships a row of 
22 fender piles shall be driven adjoining the outer row of piles 
of the wharf with at least two screw-bolts of of one and a quar- 
ter inches in diameter: that on the front of each ot sald ship whiarve - 
| two fender caps shall be placed, one ona level with the flooring o! 
| thy Wharf and the other at five feet nbove low-w iter thark: sud hehi- 
ders shall bye twelve (]2 Inches SCPULA re, nial =hi: | he feistoun df to the 
piles of the wharf with screwed bolts of one and a quarter inches in 
diameter: and the person or persons to whom shall be adjudieated 
the said contract shall repair and keep in good order and conditios 
during the whole term of sar contract sue h fonder Hes ane Citpes 
ils above re Tink «| iit the Linnie of aecepting siiia COmLPACT , thas jy moot) 
OF Persons so accepuiing shall cause setd fender pili Scnch dened r caps 
. to be driven nie prdene | as nmbove ree uy doat tis or the Th OW? ON 
Delse, abe -hall Keep the siitiie iti Pepin ris th faone sila during this 
. Whole term of contract. 
-% SEC. 3 sein ‘il ench ana CVEry Whar Fe 7 1 steamships : 
2) row oof fender piles shall be driven adjoining the outer row 
| piles, Which ~hrall be fastened enaeh with thie Outer row ot 
piles of the whart with at least two serew-bolts of one and a Cptlaarte I" 
Inches bh cLhatinets roach subnet Very cult rhaeate bile to be cal l¢ ASL ¢ rer tit 


fect above the Hoorme of the whart: that on the front of each of 
| 

Sad stontnsiitp Wharves TWo lene Pr capes shintl be pircedd, one Crh al 

level with the flooring of the whart and the other at five. fect above 


1 , ’ 4 ’ | ! . 
Low Wiiter bhiark. said fehaders to Lye TWeive Pici.es spare mk 6th CULM! 


74? 
; 
— 


fustened to the piles of the wharf with screw-bolts of one and a quar- 
fer mehes in diamefer: and the person or persons to Who: slriall 
be adjudicated said contract shall repatr and keep tn good order and 
condition duriig the whole term of contract such fender piles and 
fender cay Ss vs «Oo Tow eXist, and In case there shall | 


mono fender 
piles and caps as above required at the time of accepting said con 
travet thre Pecrsoll OF Persals so aces piling shall cause said fender Citpes 
and fender piles to be placed and driven as above required at 
24 his or therr own expense, and shall keep the same in repai 
as aforesaid during the whole term of said contract. 
a 14) Thai ul all the wharves pMmooriheg Piles af lost twelve 
Inches square shall be driven as follows :*On the steamboat. barges, 
and flat-boat wharves single piles alone the knuckle row of the in- 
clined plates at distances of fitty feet from centres : on the steam- 
ship and ship wharves, and on the levee alone 
piles wherever the citw survevor shall direet, each of the aforesaid 
hmioorihe piles cf) bye strongly fastened to the piles of thie Wlhiarve - 
with at least two <crew-bolts ot Corie’ neh 11) diamet ir. atid hhose on 
the levee to be strongly anchored, and all to project at least four 
feet Hbove thie floormg of the Wharves and the topot the love 
and the person or persons to whom shall be adjudicated said con- 


[lie sable. cboubie 


ate ott) i] Wiiter 9s Prertarr'e specified iil the Wiiter line of tit 
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tract shall repair nia keep Hh) eood order and condition during the 
whole term of contract such mooring piles as do now exist: and, in 
case there shall be no mooring piles ds above required at the 
=e) time-oft accepting scitcl Comicra t. the Perso or i rss accep. - 
fiw =hil] CouUsSe suid Moormne piles to be driven nicl placed at 
his or therr own expense, and shall keep the same in repair as afore- 
site during thie Whole terin of said contract 
Sec. 35. That the person or persatls lo whom shin] be adjudicated 
saiad Contract <i] bie hound ce bruritad “ill additional new wharves 
that may be necessary, provided he be not required to expend on 
sthehh DOW Wharves Wore than Twenty five thousand dollars in any 
One Vear, the said new wharves bemme calculated at the fate of 
PWentyv dollars Per square and ne more The said persoth or persons 
~-ball be bound under said twentv-five-thousand-dolhir clause to 
begin by the first of July, ISST, to connect all of the wharves of the 
liv=t and fourth distriets, commenecmg at Calliope street and running 
=tream nnitil the elevator Whart Is reached, nicl then COlln- 


mencine at the ferrv whart. OP Postle the meat market, and 
running down stream to Poland = street, should the caving 
4) bank of thhis Sec rio.) ie sostrengthened as to permit the siilhe: 


ind then to build all new wharves which may be ordered by 
he council in the fifth, sixth, and seventh distrets. All ferry ane 
huisanee Whaves. and all wharves cranted to ratiroad COM pAb Les, 


are net ineluded in the connection of said wharves. The term 


‘ 


hew Wharves,” as expressed in this section, shall be constraed as 
leaning new wharves where there are no wharves now existing, and 
shall not apply to the rebuilding of wharves to replace old ones, nor 
to the extension of old wharves into the river so as to obtain the 
| he wharves, 
see. 12. That the person or persons to whom shall be adiudieated 
i | Cori rae} <hial] ly beottred te ecepl the | veces Iti thie first. second, 
ird, and fourth distriets in whatever condition they may be in on 
he 29th dav of May, ISS]; to fill up the same during the first vear 


of the contract. so as to place the outer edge cif thi “the at 

24 thie level Ther\\ established to it it vel crt the steam bornt landing 
Conimon street: to grade the same from their outer edge 

Ue ing of the street in the rear on a regular declivity : to 

er the same with a suffeeient thickness of lard substances, such 

¢*| 2 rave |. oy ike aed ovsted Sit lls: to ko } thie “eitiie always 
Lorder and condition by filling un all holes on thetr tirst {tpi 


} 


Wildl evra substances, cis bone hii ntioned : to fill iy) with 


' : , seal — , 
meart=< of thre ssitne Whole may eave ]t) OF SITAR, O “Ink 


3 


below the erades aforesaid or which may be washed or destroved by 


- | ) (>? Baa ofther cntuse Whatever, and cove rst ew Ppiidhige with 


~ubstunees. as above mentioned, and whenever the batture shal! 


’ : | P ] ; ‘ ry 
i sous to require the levee to be extended on the order of the 
, » " . , i ° } | | ; 
lbiecli to Tit Up sted partoor parts of the batture and build such 


levee as said ecounerl Pay deem nec “sary, 
Sree. 13. That the person or persons to whom shall be 


, 


a] 1 said contract shall be bound to aceept the 
bulkheads and revetment on the outside of the levees in 


' 
etirmi 
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the first. second. third. and fourth districts in whatever con- 
dition they may be ()}) thew y at thy day of May, ISS]: to keep the Sale 
always in good order qa condition during the whole term of said 
contract; to build all new revetments, which may be required 1 

place of the old ones, which may be destroyed | Bers r by decay, by 
StOortis, OF ahy Calise Whatever, with thie best qual iV of Ole and il 
half inch ve llow pine planks, double thickness, driven at least four 
fect into the solid ‘? und nicl We || braced inte thie levee, the whole 
mr the usnal and best workmanlike manner: to build during the 


. 1 ’ a - ’ | ae. 
first two veurs of lis or their contract a pried bulklead in th third 
: : + . ; ; . | } . ; 4 ‘4 . } 

district, trom Ninrien, to Deiory streets, in accordance with the pred 


‘ 
4 . "eta + ‘ er Ek 1} i ; 
of the ent iv sturvevor, to be seet: Il this Ollice : thie Seated buiklenads to 


be bul t ol the best matertal and ion th Lost workmanlike bhckbbber 
and to Lye uuWwaves ke peu dn the best ore rand condition during 
“ty the whole term of said contract, and to rebuild the same, 
whether destroved by decay, caving of the bank or bed of 


the river, storms or otherwis 

See. Ld. That the person or persons to whom shall be adjudicated 
said contract shall be bound to turnish all thi Hecessary apparatus, 
and helt with the electric light all the levees, landines. and wharves 
from Toledano street, in the fourth district, to Congress street, in the 


| hind district, the leannay = (9) lier] Is to ay bread tt ho evreater aistance 


s>* ; } ? ’ ; & } ] i 
thiaan Lay leat pear, Abia Lilie ly herdal tht Wiiled) | j sla tlic’ cue if) Le 
we cf . 7 
erected shall be determined on by the city counel “ld ain ps on 


lielits shall be kept lighted each and every night from sunset to sun- 


] 1 
rise, snyel ‘may Class, quality, make, and Dower ol ~iite lrev}yt ton Lee’ Clos 


? -_ 
] : i . ) ] 
ionated by the city council. On the expiration of said: lease the 
Losses or cu bersa\ buy sit f lectrie cp parattus aut 2 Verdun tt) i fixed 


by appraisers, one to be appointed | on | 
lessee, and on failure to ares thev, thi SHG app Padsers SEiguil hp prornet 
an Un pire. 


; ° . 
by the eitv and one by the 


4) See. lo. Phat all thr extent ofthe por i} » Tlarmeon Lo 

Seventh streets be, and the same is aie appropt ited or 
mel | rt 2s i flat bre vent lanedine, ated from Seventh street to S latnes 
street | Hel the same ods hereby, appropriated asa landing for 
steamship tibial tiling vessels thrift Te the extent )] this pron Preoonn 
St. James to Market streets be, and the same is hereby, appropri 
ated asa landing for ctawes: that io the extent of the port from 
Market street to the gas-light company’s wharf, at Race street, be, 
andois hereby, appropriated as a landing for steamships and satling 
vessels; that all the extent of the por from the was-leht com- 
panvs Wharf to Robin street be, and is hereby, appropriated as a 
landine for coal-boats: that all the extent of the port fron: Robin 
street to the upper line of the New Orleans Paecitie railwav'’s wharf 


‘ 
be, and the same is hereby, set part aha appropriated as a bdinge 
. ’ : i 
) . : ‘ } ‘ |r ‘ ] . ] ¢ ; ] 4 4} 
lol steamships hdd saline Vesseis; thatatl the extent of tl 


irom) the tower bya of thy Salad raiiway Whart to a pend tas One 


s) : } pee . P } 1 ‘ 4} j 4 . P 
| hundred awed 1 thirty feet below Calliope street is set apart and 
appropriated ; ch odeidhedhinng’ fay <tenoshitps ond sail ner VYossels* 


that all the extent ad hee port from one hundred and thirty feet 
below ¢ ‘allope to St. Joseph streets be, ard the same is hereby, itp) 
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propriated as a landing for flat-boats; that all the extent of the port 
from St. Joseph to Gired streets be, and the same is hereby, appro- 
printed asa landing for barges : that all the extent of the port trom . 
Girod to St. Louis streets be, and the same is hereby, appropriated 
tis al landing lor steamboats: thiat “il the extent Ol thie port from 
St. Louis street to the Morgan’s ferry landing, at St. Aun street, be. 


_ 


ahd the sate Is her bv, ppPoper! ited as a landing lor steamships : 
t 


the extent of the port from the Morgan’s ferry landing to 


trac all 
. oot : , . . ’ 
St. Philip street be, ane the same is hereby, appropriated as a land- 


Ine ior sniling vessels: that all the extent of the port from St. 
» 


Philip to Ursulines streets be, and the same is her by, appropriated 
isadandine for luevers and other small erafts: that all tha 


° ‘ 
a’ i 
*¥e) Te f ‘ i . “f t} > | , eels ’ _ ! , P } ; 
eXfent oF thie pot row rstiithes to barracks streets be, ane 


| 


FT ’ ~ ae ah ” } bg } | ' ‘ . - +} } .. . ‘ I 
Liie , Siitnie l pore OV, appropriated usa ihe tor steams bh pes 


Ff i 
’ a | } «1 ’ ° 
bid) Sulilhiw Vesseis : thruat all the extent of the prevrt from Marigny te 


bie, nied thr “iittic’ Is hie re by. appropriated iis il lana 


(Cconeress streets | 
tee '* f ‘% } ‘ ‘ ois . " i} ] , ; =. 7 | . ; 
pyre 1] STCUTIS TET pe chi “Litt Vesseps* Thatal Phe eKXtent of thy pre wirt 


‘ y e ’ ‘ ’ 
from) Coneress street te thi | bpite i States barracks be. and tibke Satine 
: : :, ' ' 
is hereby, appropriated as a haibedine jor Vessels of it descriptions 


Sec. 16. That the bids of applicants under this ordinance shall 


| " , , 
=peeclive Thi Geta the amount ot whart mre or levee rates or dues to be 
i . : 
— is j is ‘ ° | ‘ 
bald by ships and other satling vessels, stenmiships, steamboats, flats, 
} , " ] + | _ ' 7 ] _. : . ] 
barees, rafts, and other crafts. with the time for which the charges 


' 


! ] . e P| ’ 
(on Dbetweenkh thy CLV abe tha iCssee 


fi in the contract. Vessels seeking this port 


OF iessees TO be specined IT Cothil 
i ol } ey eae - eee 
Ih clistress, UST CILV Wiarves Htla PRAY Theat rates rovieead, Phat 
o] ' »: % , al 
' : : : 
nothing in this section shall be construed so as to conthet with thi 
provisions of section thirteen 
, — ; . . ' 
‘ | ' } 
be SEC. 14. Phat all worl d repairs to be done under thus 
i 
: ] )} i , 4} ‘ ‘ ? 
. ‘ " ‘ : i ; ’ '% . ; $ ‘ 5 
ordinanee shall be done under the s PpervViston © ride’ GLCLTEDID- 
‘ axe 6 j ‘ ‘ i 4 ’ . P . 
“trator. 7 (‘ft rirtriere'e shia Lib] rove Mie) > tie thie cyty survevor. and 
} | "eet | ' ' ; ? ’ yt ; | r | | 
iti c*ci™e ‘fi Pe'ptisiti co] nee iec Thil Lide ! ti fr] if | ee Fi Sr a tf? 
, >? ’ , , , ] } 
| : ' i ’ 
MAKE ob “ille] WOrks dared Pep rhitdi f frie duty oof The Salad 
’ 
’ 4 * } 
(iti) hitstriators of COUP se { | ti} va ¢*! 54) BGs h i c*ttl mide 
we 7 ? | , ? ’ ’ " ’ ' 
; VW] tj | Tia + . 1 ee © Pe qd, “ji fia | f*=~¢ ~ 
~ s ' | | ‘ ; } ’ ' ' . 4 ’ 
‘ he bik til Thiet Wei  €a . iil Be tate re . tif f WTieied 
; 4 } i 
tty cored Ll ppibies «hall Lie i Pil jf ‘i - 2 ‘ 7 | i's | f =f 't'™ rite} 
- , = , i ; . ; ’ ‘ ‘ 
ive davs notice thereof las be ven by the adn <trators of 
} 
‘ Pride ye ane bbrovements ilyet | q* @*lT “tIryve i)! 1 pore severity | 
*s , 
as PTAPIAIV aS pross ibis 
; ‘ 
ear ' ! 
7 e+} - P ‘ ‘ 4] 
het H Bink Ata ¢ i=" {ij il ' | | rey =ibi cot) at i 4 iif if oh 
. ! ‘ 1} 
ir] esces to Conmence or Tile tric’ \ rk 6] re] im © Phil > Tpdpve 
j ; ’ ‘ 
nehntioned in the order or orde) f the administrators of commerce 
, . ’ ¢} ’ 
pate 1] rroverweits iri | ‘ { t* < irve wis i} ‘ \ (*dntl 
| , 
= 1] i ‘ riert ; ‘; se eet ’ r ’ ; ’ ' Te) 
, sPiitil ij \ itis wepeaeea \ Tria bia brig ‘| tha i 
, ; . 
i ' ; ? 7? ; 
Oreie) tiie “riled WorRS i . s | i yp uF i? i] it] it “TD pe] 
: 
all | 1} (il = iti tl riis| i] o* c>] t } ats Bae ; }} (ry hieetpts ania 
¢ i i ‘ ' ; ." ) = r = i pried a rti ! 
se 4 Vstirvevor att CNP =O ( ‘ c’ aor if 1 build 
i ’ | ’ r ti ! Pree PESutole rit a ! 4 & 
uf) bevied j rho Oot Thiet bith fils ©] i “tan e'| 9 iu) i chil Chettiba 
’ , ' 
{ itisca ry) ‘ed ‘| cheepiati dl 


- , - 
eee - ee ee Le ee ce eee ees sete nail etait ct 


} 
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panics the privilege of con-tructing such improvements and better- 
thents ‘atiel rakil .? such i. mains te Wharves thiset Pris be hye reniter 
nssroned to threnma, re Spee tiy ly. is it} this ripehornys ntofl thr Hn IN)Is- 
trators of Cotmiers bid Lrhiporaove merits ania thie CVV survevor May 
be necessary to render such wharves suitable and proper for the 
Triitissection ot thy business of =n railroad COLE PTIOs . Prov ft 4g 
"Phraat sued) pres bhiehits ana repairs shall not Cost the lesser (>) 
lessees a greater amount than io osand wharves were Cotstructed ac- 
cording to the specitication heremmbetor provided fen Vind the 

; t | wl hh appt ed by the said administrators. shal 
7 be refund to the satd railroad compantes by the lessec on 

tf ol tl reve mde gerived Troth silat Wharves as lTrolib 

(ine tot tlie collected: Provided, That the lessee or lessee 

‘ 

shall ontiyv be requ to take such paivinents at the end of cach 

quarter until the tall amount is renuaburs d 
Seo. ?Ll. That the lessce or lessees shall be furnished bv the erty 
. surveyor with an inventory of all spars, timbers, stage-planks 
4 . ' , . P . ' 

U-Cecil bor MourPihne’ Ves- Sill for stawmie for \ “Cis ind Sibilid Give 
he CHV SUPVEVOr a res pot feor tha Siktibe, 3 ml shall tall tim s keep ot 
| lasatvel othe se of \ «sels L SUDTIC TORE stp of such nigteriais, i 

shall return to the eitv at the expiration of lis or their term of 

eontiact ah tvenbtol! Or og lil amount and value of th siili { 

being well anderstood and agreed that the sprrs, stage-planks, ete 

required by this section shall be used only on the wharves proper, 

-o ee, Ze Thin 1 tia iforesard wharves bubeditiers ind levees srl 

continne subject to the police regulations now governing thi 

avr oo” ‘al . = 

erty “Ane aha Uhder eCNtstlnge OPabbahees, abla Te | rere Sibilil 
be made without the consent of both parties, 

Sec, 25. That the lessee or lessecs and Jils or ther sureties shall. 

’ 1} . ae. » 1 
yw Sotido De PTespohsibie for ail damagves which mav be claimed ty 
the city or b\ anv party or parties Who may sustain injurv or 
damage in consequence of the neglect of the aforesaid lessee or 
lessees to cotaply with the requirements of this ordinane 
See. 24. Phat itis well understood that) in case of failure on the 
part of lessee or lessees to commence or finish the work. or anv part 
thereol, wi nthe time tixed. the eitv eounecil shall lave the relit 
' fa) annul sclidi ( ract % ith) rit nmuttine the ese COMnMrACTOYV OPr Coll 


, . , 

' . ¢ , . i , — 
any other law, and without appiving toa court of Justice to annul 
> > ’ . ] ; ! 

‘ ; ‘ ’ ; ‘ ‘ *% . 
if} cltiie ania i nou SeLeLeeeeeeeam' tried 1 Is climd) Wet Wieder ‘} i 
t} | | 7’ t | } | | |] ‘ 1) | " ' ‘| 13 — 
t ict ig a a iif ; i i}] £ Wi wee co soar | clita Liaile chad bttaithid cig | ’ nm 
i ' i ; 
Or Ot tTibhish or Cobiplete the same mh conformity with tils 
as if 4] } ] , ] ? ‘ } ‘ 
ody COPLTTUCT. iil “alldi TCss Or tessees shali dortert ail ciaibais dy 
¥ i] ? | | ? 14 ] ‘ } ‘ } ‘ _ £7 , '% 
Iti ‘ Bhat ¥ FE i * | t's i ri iif ,f lk Peeren sry epeee ()] iii il} i}? 
fiy ‘ i ; 1} 
(> tie’ @ <4 298 PoiubelPr abahndonhieitt, and that thy CLUYV STiihid te 
. snes! do and dischareed from an: ees en eee) on 
ered) \ '5 64 4650 i ettata CER Eat § 7h % iPaotal Tyna ctiied hil prrttelililes fit | 
Sais o- ebusl £0 Se bs werd): exmal ere eee , ne a : 
Or. adhe ts also Well Ubaers loud eine tk Case Lie eonmrae ma’ sadldl 
~ eae ee ive Ane atl di » éhiaku oemed: hall } Ce uel 
ii }' ‘on i i‘ Bh Ws. thi (iS {ij Liat 1] ‘ott © ih On © b Ge. “floli ” if lé] aii | 
; 93) ; P } ? sa % '% t, 4} ~tF IT ; . 1,47 " ] * «% + 
. a. . , ct \ LdLiie) tid’ cite i280 if dss CO] (LPLICTenee DaorwWaoektks 
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iorm the work, and the price at which it may be adjudicated at a 
resale or readjudieation, 

she. 25. That it is also well understood that it is not in the power 

of the city couneH, or any officer or department of the government 

of the city of New Orleans, to release the lessee or lessees from a 


=trie compliance with this Contract i all its conditions and in all 


bees! { _ 
@ " i) ’ } + * . 
Sec. 26. That the said lease shall be adjudicated to thi 
perso) OF Persoatis aeyrecilheg to charge or receive the lowest 
rate or rates of Whartace or dues thereot, and to pas annually 


: “aie ) ; 
to the Clty ol New (rieabs, Ih equal thonthiv instaiiments, the sum 
ortv. thousand (840.000) dollars, thirtv thousand SPE) cof 


. 4 


’ ; ; , »: a , ’ . 
fy stbadl 1) mevoted tor Lip prea the nt ane matntenanece of a harbor 


e for the protection of Commerce, ete... alone the river front of 


city. and the remalhntne ten thousand (SLO.000) dollars to be 


' } } } ’ ! ; . 
set paurtbanad devoted eXciusively to the pavment of the salaries of 
; , , . . . 
; , %s : t tae . ‘ ’ . ts} . 
te iwers, contravention clerks, signal oflicers, and other cmplovees 
’ ‘ : ; oe 
‘ : 77 | ’ . . e , nee ‘ " 
mb ieVees Th Connection With the «department of Cothinerce of Silla 


ClLiV, and mn Comhnection With the horevowrne to REC) tii wharves 


t} 


Yliteed] WIth Clectric biertits, us herethaiter Provided 
sec. 27. That tie lessee under this ordinance shail reimburse to 
stile privat bnedividuals or COP EM rations as mav have constru-ec 


\\ I inves al thie ir ¢ Xp lise, nd I ive hot at revoraore Deen re Hrbeurss 7 
theretor, the por sent Cash value of such wharves, satd value to be 
Hssessed by the administrators of commerce and ihiprove- 
ode! hiehits ana the city Ssurys« Vor, OF stinadl pray 
individuals or corporations dostuim equal to } 


11 { 
CLTDTIULALEY te stlety 
} inl 
casi Value at the rate ol eporlit ber Cont. px rannuim, at the Option at 


thil Crees] Upon such 


Sec. ZS. That thie person or persons ty whom said lease shall be 
awardedshall give his or therrobligation or bond, with good and suth- 
CiehHt security, to be approved bv the C1L\ Corll die il. bor the “Lilt ot 

iousand dollars, conditioned for the true and faithful 


; . 
¢phaes hitltidired ft 
, ? , 
Deriormuince on the pear OL Salad lessee or lessees crt all duties and 
ee "} 1) + “hye j " ) } A : " 
a ioe? No Lyi =tisull be entertained lilbicss the bidder i the tire 


ting his sealed proposal shall deposit with the adminis- 


obligations ln posed (ot) him or thi ith by this Ord lance 


y 


trator of Ty mice the -tlth ol meh) recurnr's nev or a ce rtified cheek 
uuider the condition that the same shall be fort ited to the CILY, a 
case he or they refuse to comply with the terms and conditions of 
this ordinance. and tosien the notarial act. The monevso de- 
AL Prostiaad <hiall Lye returned Wied the notarial act shiall have 
boon signed and the bond or obligation executed as provided 


SRC’. ou Phavsat Lie person OF Prersotis tO whom shall be awarded 


« 


| tag : 
sald lease shall not seil, stibrovate, trabvsier, assigh, set over, OF stil 
ease his or their right, title, or interest In the same to any person 
Whatsoever without the consent of the city council being previousis 
obtained: “atid unyv such sail tratister, ussignment, subrogation, or 
Stltriciase without the consent of ait CIty coune! shall “trbiect thie 


party so doing to penalties pre <cribed by this ordinance. for Viola- 
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} 


norize the City CoOunell, li deemed 


, ‘ "ae * Pe | «2 Seam 
adVisabie. to dectare the contract forteited, and hold Lhe pearey ana 


} 
his sureties liab Lyk Chindraerere ior Violation of sre COnraACct , 
ry? ’ | ' ? | 
See | Bink ~THELil aL bide (Tt L\ ()] iid Liisi ()! i¢ et el Eee fo Sth- 
— + re | } . ; . ’ ; er ‘ | . os - ° { lide 4 
Bilt tO The eth rator of commerce Oo Ube mre, aav OF JUi% ol 
; ; ‘ -_ a 4 . “ ,’ } } ra es , " “ ° } . 
enci Vear ti sworth bterment, stlostinthated DN MOKS Ob Voucters, 
<ettine forth a full account of their receipts and = disburse- 
: . : 


; ’ ® } } . . } ‘ 
| ments during the fiscal vear ending May 25th next preceding, 


' ! } : ° 
‘rdaGd Heda) Stolemrehnts It SHOW SCDArALECTL' the receipts from 
| ? »* ’ . " | " : : } 
each elass of ve Ik, anedatse from the wharves herein proposed to 
me lensed sfinil g@isa os setairatery the Cost of tamtaring 
i : 


ae | 


, aie 
hel rep ne bh whart, and the eost of new or additional struct- 


’ 
Lite ¢ T'4 (py 4 } 1¢*T i - rial rr m= i'e* ab] lessees 
“ > "Shee: fi elevator ft (sirod treet there shall be 
78° § PD ste tial i ’ | if Yaa (oi t) ela w are ‘ if if ilcdil J 
} : . ee ’ : : ot 
prrciere CoLi@ pwol FEMS 3 CY CT \ Second DOCK OF stare, ana Irom ast. 
‘ ] 


Louis street to the point opposite the United States mint there shall 


: } , il a ite | ‘3 ie . ch ch Of Fr j oe “~ 4 
De pinced tWo Port Privies Tl cach Dior k Ol “yulare, and Pro sruld 
; ; 
poitit to th howe) bliss OF CILV ONE Th CVeCFYV seco NOCH OF square 
i * re 9 th ; 1] : ‘ , . » & ass " : j ey . 
IEA -« eded ere’ ctl CAISLIUNG <ie8 © (>) contracts 1a} lise Of Spreelaily 
, ‘| . A *T« 
Gesiepatlee) Parcs © WilatVes to steatmship lines or othe trabisporta- 
<n D selieat | ; } — 

tiecoty Colppboidiles te CN TCE (LEIVTNY thie’ teri a] {hits mise, UliICss 

otherwise ordained OV the GiIty Counell 

’ > , , : | . ] 

|» Sec. 34 That the city council reserves the right to reject 

] ’ | ? 

cf] Lied Ghd teieis hed tO OPrader a res:ile 
_* =~ yet Phy } ' Be 7. | . * » pT { lee ’ : ‘ fhietit ‘7% 
a Et", ebed i iti CUTOUT ATIC US, UO Paris © Orel nadbices, Cod hLitieY 

+ : } . } \ 
4 ? ‘ ’ ' ‘ i * 
With) this ofathalee b cldled Lie SaATIe art hereby. rep Lied 


Ldopted by the ecouneil of the city of New Orleans, May li, 183] 


JOS. A. SHAKSPEARE, Mayor 


M. McoNAMAITCA, Seerctary. 
L certified eopy of whieh ordinanee No. 7079 is annexed hereto 


And wi Cis tbl llonorable William lagan, adtiinistrator ot 
Commerce of tii CITV Of Neu ()y| nhs, proceeded ic. edly riise tor pre 
posits Mn necordane With sald ordinance, as appears by (4 rlified Copy 
Ol salad aedivertisement annene hereto for relerene 


, = . ° } 
Ana whe as,uta meetine of the eitv-ecounerl of New (Orieanes, 


} . | owt ee j 1 1} : 
held on the 27th dav of Mav. ISS. tin IOnmoW NY proposal o Jas. A 
Liken Was submitted for the consideration of said council. to wit 


(rE NTLEMEN | hereby propose to accept lease and contract of 
. } on ‘ . : . 4 ie bn . : 
Wilarves aud fevees as stipulated mn ordipanes No, 7079. adtoinistra- 
: “ | ? "ete hey ee + »* " : } | 
tion series. and dated May 17. ISS1, ordinance herewith attached. to 
| 


compl With all the terms and stipulations of said ordinance, and lO 
b 


VS. MRS. CATHERINE M. ATKEN, ADW'X, &¢., ET AT. 20) 
charge the same rate of wharfage as stipulated in ordinance, fixing 
and regulating the charges of January 19, 1S75—ordinance herewith 
attached—with the exception that | will at no time charge ocean 
steamships more than at the rate of 15 e nts per ton, and that for the 


third vearof the lease Twill reduce the rate on all-ocean tonnage and 
On St AP bo its and barge = “are othe l licensed vesse]s emploved recu- 
larly Mn transporting merchandise on the Mississippi river ten per 


cent. and that for the fourth and fifth vears I will make a reduction 
of twenty per cent, each Vear on the rates named in) the ordinance 

of January 19, 1875; and also that ocean vessels arriving in 
(TE during the time they 


} - : 1} » 7 , , 
| Datigst shall mot by chareed Wihiartas 
mav be engaged in unloading, but which period shall not eX- 


coed five days Irom time of arrival provided said ee is sold to 
the CilyV ar whart rf ssees, and also that Ve ~sels arriving | 1 ballast ana 
| | rrain shall net nang nice aac ‘than five 
r ton forthe first fifteen davs, and an additional charge of 
rd of one cent per ton for each additional lay day, 7 
| herewith inelose mv ce rtified check for S35 00. and propose 
Captains J. W. Tobin, John J. Brown, J. TL. Menge,as such others as 


. *% : 
| aay hereilietiaine: asuld ¢ou roanien ae bondsmen. 


Very respectfully, : Jos. A. AIKEN. 
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lowing, to wit: 


Ordinances fixing and I‘ enlating the charges for whartage, levee, 
and other facilities afforded by the city of New Orleans to com- 


mieree. Ordinance lat January 1) am toy +}, 


—) 


SECTION | Upon “ill ships and other decked vessels and 

1.) steamships arriving from sea and landing or mooring at any 

Wharf in the citv the charges shall be as follows: On 1,000 

fons and under, ZO cents per ten: exeess over 1000 tons, lo cents 
per ton : a Giulf of Mexico trade, lo cents per ton. 

SEC. Z ‘Tl f — frat ARiiL nis Ob} sHitpes or ssi] Voss ls shall be eX- 
aeted aS Of Steuliis Lid pes, anextra charge of one-third these rates 
shall be paid by all Sil adbile or teas which may remain in 
port over two monthis. the same to be recovered before departure, 


ghea di thev remain over four mouths abi additional charge of one- 


’ } ‘ j , pa , e. ; Os “e ] ‘in , 4 : 
tira pet ot. rates } 4 berin a iWo hil mitiis ii eoth Orriviti to « parcure. 
, rel ‘ ] i] - nde 

ss he ) [hae Viuriagce dies On aii steatnboats shall be fixed ils 


follows: Nol over live dave. ten cents per ton: each dav aiter, a 

\ . . . } " ‘ : o- 

berdav: boats arriving and departing more than once a week, 5 

echits per ton ¢ ich trip: boats jlaving up for repairs du ring the 

Sulmmer months, to occupy such Wharves as may not De required for 
) . 


° i ) | 
‘ ; ‘ ° . . * = | ‘ 1° 
Sibipepoldiy’, 1a] wh aaivs Oo} Wher, « pred day. 


bf) Sec. 4. On barees. steamboat lulls used as barges, flat-boats, 
? x ? } ? } . " *, eh « 
area athe r ileehsed Vessels Crmpioved rect tlarly an transporta- 


tion of merchandise on the Moississy 
shall be the same as chara d 
Ness, VIZ: 

[fin port eight dave, ten cents per ton ; after said elght days, So 


t—117 


ipl river the “wharfage rates 
now for steamboats in the same bus!- 


at te eect « nesta oc o Ak RNIN tn am hs ae my 


2th THE OUACHITA & MISSISSIPPT RIVER PACKET CoO. ET Al 


per day. Barges arriving and departing more than once a week 
shall pay only on cach trip “5 cents perton:” Provided also, That 
thiis It solution shall hat cLppoly to bearers =, Hlat-boats, inied Vi <se]s thist 
come to this port for a single trip, to be broken up or their use as 
Carr rs ol merchandise to be discontinued il thie end of trip. 

SEC. 8. On flat-boats, barges, ete., fully or in prarl laden, the whart 
nee or levee dues shall be as follows: Ilat-boats not measuring over 
SOfect SS: flat-boats SO to 100—SI10: flat-boats 100 fect and over, S15: 
(ot) ened barge I -- than Vu loud anid hot over ZO tons, SS: on ened 
=H dnp byes hull used as al barge, 82.) : and unoeXtia rate ol Whiaarf- 


| 
<7? 


ire shiall be Mi posed at the same rate for CVCryY elo 
wi aiays thereafter, recoverable at the commencement of thi 
ninth day 

SEC. 6. ¢ harges mentioned lh preceding sections eX1IG TDL Only 
from such a] ~id VOSS | = iis land Or thoor al this Wharves nid prlers 
furnished by the eitv of New Orleans. 

Sree. 7. Where there are neither wharves nor piers buat merely the 
levee With suitable convemences for making fast, the charge shall 
be for steamboats, $1.00 per day; fer ships and steamships every 60 
days, o cents per ton; for flat-beats, 2 ets. per foot: for every raft, o ets 
ped how : ana three dollars lore rely “nid ‘ Very tTeat ne it broke a Ty) hoy 
making cord-wood, planks, ete, within the limits of the cits 

Sree. S. ALL pirog-es or other craft of from 5 to Lo tons, trading 
With this city, shall be required to take outa leense as provided by 
law, viz. S2O-tor cach of said vessels; a fine of SoO and prohibition 
from engaging tn such business unless leensed 

Seow. On all vessels emploved in the towige Ob Vesse Ix to ane 

from the sea a leense of S150: a penalty of S2ZOO for failure 
1S lotake out such license and prohibition from engaging on 
such business unless licensed 
Src. LO, On TIN {lat-boat. barge or other vessels. net Including 
stenmiboats chiploved Ih) the transportation ()] bricks, Leatny tv ; a. 
other building materials, or in bringing produce from) this and 


neighboring parristie < to this CHY : 


Not over 25 tor nee ha eae _ S500 por un, 
from 25 to oO tons _. ae - Se ae 5 
From OO and not ove |" 7) tons. . nae st) 

Qyer Jo and not over 100 tons | i ize. 

(Qver 100 tons. | in) 


On every scow and coustwis- piregue and other vessels measur: 
Ing not over Zo tons, not trading directly with the city, 82 per trip 


Ordinanee $109, A. S.. Mav 11. 1S75. 


“The river front between the lower line of Greenville and Val- 
mont street-, and betwee 1 Dutassat ania Robert streets, Is CS PC ally 
Sey aside as oa coal-bout landing, The levee dues Ot} all flats ania 
barges engaged in carrying coal and landing at the above-desig- 
hated landing shall be three dollars por hionth, pavable }) arraval, 


Vs. MRS. CATHERINE M. AIKEN, ADM X, at... BE Ae ea 
} 
Uh and the sume amount for awny portion of a month when the 
eal i) boat is moved before its expiration. This charge is exclusive 
sah of wharfage charged when the flat or barge removes to 
its another distriet.” 
unl Ordinances No. SILZ. ALS., Mav 12, IS75 
ver All barges arriving at this pomt laden with bulk grain or through 
be frerohl vill re allowed fifteen days before incurring charges for lay 
til (dives 
Vi \ certified copy of which proposal is hereto annexed for refer 
elit : ene 
Nae 
\nd whereas at satd meeting of the city council of New Orleans, 
1; held on the ith day of Mav, ISSI, an ordinance Wilks adopted 
ays the words and fieures following, lo wil 
e ‘No. 7IOS, administration series. 
sat De a resolved, Thatthe Proposthron of Joseph A. Atken for lease 
Ht} (y] wWhiirve . O6C., in ler ordip hire \ ) rive \ oy be a pted 
Is | \ certified copy of which ordinance is annexed hereto for refer 
lt chye 
Now, heretore, the said Joseph A. Shakspeare, mayor of the city 
Ne of New Orlenta acting in his offer capacit) and by virtue of lis 
ty authoritv as such, and for and on behalf of the eitv of New 
a i Orleuns, ame an PUPstlaries of the provisions and mtendment 
‘oy =rhied ordianee No. aha’. A ics ane in contirmintion of the 
To F stle and adjudication made by the eity couneil of New Orieans at 
ir t= sitting on the 27th dav of May, ISS1, as will _— ar bv reference 
itt toy sold resolution or ordinances NO. Gite. A. » COP OF which 1s 
| ereto annexed, does by these presents grant, be ingatn, and sell, for 
ng the consideration and upon the terms and conditions and under the 
oO] Lipulations appearing and stated in the said ordnance No. 4079, A. 
Ned Ss. of date May 17, SSI, and also in the Sap po bepenede by the sated 
(cs ody \ Aiken, of date of Maas JZith, ISST, to and accepted | Vy the 
CITY COUCH, which ordinance and which proposal (the latter inelud- 
sys i thy dope moo the rite of Whartage charees its fixed bv oredt- 
nhanee No. 2OES, administration series, adopted January 19, 1875 
except as niodified in said proposal are incorporated into this act 
ind their stipulations in detail rade part hereof, unto the sated 
| Jos bei A Anke ie hi reid) acee roti nage hor byinns if. hye is, ana its- 
ye Th revenues of the wharves and le Vees of the CILV of AY wt) 
4 ills eolleetibh ut the rates as above fixed LL pole “it Ships, Vi ssels, 
“LOUDEST EDs, SU ain boats, barges, | flat-boats, and other water crafts of 
AnD anid r very des Tip ition whatever, tor the term of five years, Com- 
encing on the 29th dav of May. 1881, and ending on the 2Sth dav 
ih of May, 1886. | : ald 7 
al ’ And the said Joseph A. Aiken hereby binds himself, his heirs 
cre ctlitd Giss ‘gt 1a " rform and execute said contract well and faith- 
~ fully. and strictly in accordance with the specifications In said ordi- 


nanees and re accel contained in and made part of this contract 
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and at all times to abide by himselfand hold his heirs and assigns 
amenable and subject to the terms, penalty s, nid conditions therein 
contained, 
And now personally eame and intervened herem John J. Brown, 
John W. Vobin, and John I. Menge, all of this city, who, 
a2 having read what is above written, declared that they do 
hereby vuarahtee to the city of New Orleans the faithful 
performance of the foregoing contract or lease by the said Joseph 
A. Aiken and his faithful e mM plianee with the terms and conditions 
of sitid Orel Lanes NO. 4G), administration series, nie sill John 5. 
Brown, Joa W. Tobin, and -lolin Pf. Menge, each for one-third of 
sild ehbppaoudad, fy re bv byinied thers Aw s abba thie iy hy it's iN) haveor ot 
the city of New Orleans in the sum oof one hundred thousand dol- 
lars, lawful money of the United States of America, pavable on 
demand to the mayor of New Orleans and tils successors in office. 
Now, the condition of the above-written bond or obligation 1s 
sue thvcat if the sit Jose poli A. Atk 1) =liall We iM. truthfully, ana 
faithfully perform gnd execute the present contract or lease in 
Heccordanc with sale ordinance No 4G), admiilbistration ~ rh 5. thy hi 
the above-written 
otherwise to be and remain in full foree and virtue. 
53 The said J. J. Brown, Jno. W. Tobin, and John IL. Menge 
hereby waive benefit of division and discussion granted by 
law to sureties. 
Thus done ania passed 1) miy ollice., itl New Orleans, the day, 


. % P ' 1? } : od Lys 
monic Or Ob ieatlion to ty rlkid Aha Vola, nui 


month, and vear first above written, in the presence of M. MeNa- 
mara and KR. B. Matthews, competent witnesses, donieiiated in this 
city, Who have hereunto signed their names with the said appearers 
and me, the notarv, after due reading of the foregoing 
Original signed, JAS. A. SIAKSPEARE, Wayor 

JUS. A. AIKEN 

J. H. MEAGE. 

INO. Jd. BROW GD. 

J. W. SUBIA, 

M. McNAMARA. 

Rob. MATTITEWS. 

SAM’L FLOWER, 

Notary Pubhe & ¢ ity Notary. 


[SEAL] (Signed) SAML FLOWER, 
Notary Public. 


ve Apne ratory at ( ontract ot Mary Oh. ISS]. Leasing ohare a ye 


- 


> fe . . ) ° , : ° »"oP 
I, horred le aiud Med, / yf ail fie bored pigit Pill. 


“* 


SrTrate OF Lovisrana. Parish of Orleans. City of New Orleans: 


cite fl , See ee , ia a oo 
be il kKhowh that on this third dav of Oetober. in the veaur of oul 


Lord One thousane elolit batnracdare 7 aha eC] rlity- 


a 


uy me, before ne, Samuel 


lower, a notary public in and for the parish of Orleans, State of 
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= bi ‘ 


Lousiana, duly commissions 7 and qualified ana i) the Presence of 


the withess hereinafter named chic undersigned, ji rs mally CULE 


ana appeared the Ilonorable Joseph \. Shaksp re, mavor of the 
of AY W Orleans, ania here 11) acting in his official capacity iis 
Haver, and also Cuamie and }y rsonally uppeared . Jose) hi A. Alike li, of 
the city ot Ni W Orleans, which Srila dppcarers -evel rally cle clared iis 

follows: 
\V he reas thes . the sila cupoyy aurers, ent red Mito and executed be- 
fore Hie, ‘the unde sis Ihe | notary the thiirt ly dtav of Mav 


' 
De A. 1). ISS], a contract in rs oe rdanee with nie “falfillm: hit of 

with ordinunee adopted by thie CrLN council (y] AY \\ Cdyh, tris Gl 
the seventeenth Tan of Mav, A. D ISS], being designated as No 
O79. administration series, and entitled “An ordinance providing 
for the building and repairing of wharves and levees of the city of 
5 w Orleans, and for farming the revenues thereof. 

And br = the said council of the city of New Orleans, at it 
session held the thirteenth dav of September. ISS], adopted an 
sedaama. 11) she words and figures tollowing, to wit 

‘yey > 
NO Ge), QGMIDISTPALION series 
An ordinance amending ordinance No, 7079, ALS. and the whart 
lens and contract 

be at ordained that ordinanee No. 7079, ALS... be amended so as 
to strike anit all tlicat Portion if seetion (15) thirteen which lows 
the words 1 the whole " the Dest Worktl anplike rrcibihie Ty, 7 thi) (‘tiltl- 
mences With the words “to build dui her tine Tirst two ve rs. and in 

lieu of the obligations there: entailed apon the lessee of the 


- P } > % . ; 
oh Wharves the said lessees be required to expend the sum of 
monev which would be required to build the piled bulkhead 


. ’ ,: ' : ' ' ' , a 
n the third district, between Marigny and Delery streets, which 
ssid stiii hiss ne Hy esblmat at filled is hereby xed) at Tel Phidie 
thousand five aundred dol ars (So0.000), in protecting the bank of 
bie rive r between Ile ital street, it the =f mnie | strict ania { elie 
cress street, in the third district, or at such other places as may b 
7 rected by tha administrators of inproveimments al 7 (Orme ree and 
the city surveyor, so that permanent Wharves can be tiaintatned 
within the = ale de >} ace, a rial the uitinn ite connMection Of ail tha Wirarve 
Mn the suid districts. so as to make one eontinuous wharf as con- 
emplated by the contract, be rendered feasible and the permaneney 
of such wharf secured. and in givine such additional strength and 
arity and making such improvements to the wharves to be built 
: ; . ' ' 
asthe administrator of improvements and administrator of com- 
mierece ania the CIEV SUPVEVOF maV ae lei port 
DG a, 2. That all of thie provisions above ale thi charges 
herein provided be subject to the approval ceptane 
of the wharf lessee and lis sui s;and that upon bis acceptar 
of the provisions of this ordinarn dois appre thereof, to 
' . } ! 
vether with the consent of tis sureties, this ordinance and the 


charges I rely provided shal 
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. “" . oc < . ? a : “ } ’ 

city of New Orleans with the said lessee, and the mavor is hereby 
“ee er ee “af 

authorized to have drawn up an notarial aet. wintelh shall embody 

the provisions heremm. and together with the said lessee “sien the 


Which said ordinance was duly promulgated in the official jour- 


} , As Fe ai os : } ' is f ‘ ' 
nal of the citv of New Orleans on the loth dav of September, TSS1, 
' ; . 
bid ab dui v certified Copy of Whilchl is nereto abhnenxed Tor relerehnee 
" ° : ae ’ ‘ ‘ 
Now, therefore, the said appearer, Joseph A. A\iKin, lessee of the 
; 
i) aot me a 5 aa \ sas () ] +? ms 2 +) °% os 1) ’ » ,* 
the wharves of the eitv of Ney rieans, under and in pursaanee ol 
} rte oe be ' » pil re —— rs) , 
Lhe PPOVISION OF St itv ordimhance NO, glee, A es., dba Of the con- 
' ae an :3 } ' : } 
| oOrennee THerewilthi “sec before me, the und Psieriyed 


rel 
58 jarv,on the SOth dav of May, ISS], declared that he ap- 


’ 
Poy's ‘ tic erots hdd Uta pore Vislotis Cobltalbea ib tbe etd 
! 


; H 7 | 
Paitl O| ds ACT i | s Tif VY tnderstood serreed, ana —Trpetlinted 
' : 
; ' ; | | \ 1 31 } | ; ial | ’ 
s? cl ti] ' if j if itt "clit spt AIACTI rhhial Live =:i}el Ae he ee Oe 
’ ! ; f ] bas , } ] 
\. Shakspeat mavor of the citv of New Orleans, a mr TE) This colli 
} i ; .. 1? , 7 . ] oe 
{ chypert oY Sbbas t9V Vik weet ()j iis authority as such. and ih peur 
i 
7 , ° 
sunnee of the special authoritv vested in lim bv said ordinanee No 
oat or ! the } | ’ om bet ™ . ’ , ‘ 
ita. A. .. thn T id ordinanee No, 7555, AS. entitled “An 
i ’ : “Te | ; j 
roid) (4 thivesdaediil Cored layasade No oy 0) ‘a tibet i} whiart ie'aisec 


’ ‘ } } ’ , 
i ’ ei ; ‘ ‘ 
Lae L+) 1 tial of. miber, ISS] cll) « tli CHAN es Thereih Con Lite 
1) | ; } pean ij ee F tral t (3) ria city ( >] AY \\ { } if tl} \\ thy 
} i ; \ * ‘3? . a } + | 
hie sale ta A LIKI, ONE ited and passed before m Live’ Ube 
y , 
‘ " 4 ae Ff ; +t 
Siete i i Of rhiethh aav ol Nba ISS] LTded f be? Schraae 
, ' ; } } } ) | 
cur i] WMcepired ahead adopted is part of salad orlethat Con 
: 
1? } 
s ¢ 
ald ‘ | $ ' , | , 9 ‘9% ! ‘199 " | ; rr | 
' i ‘| iff ’ ia. . if i \ { i Tif ct iit] a 1’ rhe ye ! trigil 
t» 4 ? ' 
Drown, Jolin W. Pobin, and John TL Monge, sureties of th: 
’ , | 
j ! el ‘ : 
(| r poly aN Yikeno in and unde tha floresaid Origibhak eontraet 
’ ’ : »? ’ ; } 
’ Peet \ } IKCTL Chile Cover] mee Of tha above. si Vernilv aecihired 
4 | ‘i + re ; i ee | , , 1 Tie ey ; | *) , ‘ 
i ' it . prprgcry ohe ett 4 ,? bif ihatil ‘ it) “iil mT] i i ‘ i ' 
. e j 
. ’ 


oe ; 
Meret Dade WD Hceoreahee With Lhe provisions of <stte wie hnaatory 

}. a an Cn ie ° } : } . ' ie P | 
qvPaty dy Lice i) dg edede dy a ro. sper i>\ holdime LhictlhisciVes tts ptbia etic 


? } 
HriV Doula Ulder said contract as here amended as tnev Were 


under sie wal contract excéuted and passed before me, the un- 
dersiened notary. on the 30th dav of Mav. ISS1H. 

Thus done and passed before me, the offieial notary of the city of 
Yew elur rs, Ai rive obiice iT) sic city, it} the pode “CTC of i. :”. 
Stu md W in Barstow Witnesses of lawful chore resting in) this 


f itv. \' I Ore Wnto seh thelr names, to etl rwith the Sid Lp proce re Is 
sid mie, ted iy, the dav, month, and year first above \ 
(Oriemnal signed) JOS. A. SHILIAKSPEAI! 
i) JOS. A. AIRED. 
,. W. POM. 
Yr. &. SIVA, 


SAM L FLOWER. 
Notary Public. 
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A truce COPY, 
N. O.. November 1, 1SS1. 
ISEAI (Srnec) SAM L FLOWER. 
\ i j } j ay 
i] “ breed hil Chancery fey MM (uthes bree Vz Aike i. ldmiainist ‘l- 
rit OF Joseph A Aiken / ed Ver I, oth. ISS“ 

[ NITED STATES OF AMERICA 
Thi President of the United States to the marshal for the eastern 
cil Louisiana, Greeti . 


You are hereby commanded to summon Mrs. Catherine M. Aiken. 
. . : . . ’ } } ’ } 
HCLODDITDISLPUatriX of Joseph A. A Ren. adecendsed, tO abbenr betore the 


; 
: 


honorable the judges of the fifth judicial cireuit of the lL nited States 
of America. at a cireutt court to be holden on the first Monday of 
Mav. ISS2Z. then and there to answer a bill in chaneers filed against 
her and others, wherein The Ouachita and Mississinno: Packet Com- 
piniv ef af cine complainants and said Catherine M Aiken, adimin- 
is ratrix of Jos pla A Aiken, deceas 1, al defen lants 


‘ } ' * 5 " . a ° -« % % . 
Hlerein fail not, and have vou th ind there this writ with vour 
endorsement thercon how vou have executed the sam 


Witness the Llonorable Morrison R. Waite Chief Justie 


o. | : i - } F ; 
(i of the Supreme Court of the United States of Amertea. this 
’ 
. er | j : : | ‘ ,* , : , i | 
J ootti cha cy Mareh. sap (Geet yeur of oul Lord Cotie thonsane 
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— 
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- 
= 
“~ 
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elolit hundred and eighty LWo, ; 
dependence 
[SEAL | (Signed T. ¥V. COUPLAND. 
Dry ('lerk, 


rary , e : + f * . ’ + 
Phe defendants are hereby notified that thev are required to enter 


; ' — . , 

their appearance In thre clerk’s oflice of the United States ecirentit 
; 

— , : — . >. ] ‘ j } 

court on or before the first Mor lav of Mav, ISS2: otherwise the ball 


rbst be taken pro COLPESSO 
(Signed) T. V. COUPLAND, 


Received Mareh Zoth, 1SS2. yy the U.S. marshal. and on Mareh 
ith. ISS2. } served a true copy of the within suoOpena in chaneers 

i « : : ; ; 
on Mrs. Catherine M. Aiken. administratrix of the estate of Jos pli 
‘A. Aiken, deceased, bv handing the same to her in person i thie 
citv of New Orleans. 


th.) s Hiprna YY, Chane ri ty) Soha eS Brow it Issued Mar 7 oth. ISS2 
I NITED STATES OF AMERICA 


The President of the Lnited States to the marshal for the eastern 
district of Louisiana, Greeting: 
You are hereby commanded to summon John J. Drown toappear 
before the honorable the judges of the fifth judicial cireuit of the 


MS yo THE OUACHITA & MISSISSIPPI! RIVER PACKET CO. ET AT. 


United States of Ameriea,at a circuit court to be holden on the first 
Monday of May, ISS2, then and there to answer a bill in chancery 
filed acainst him anal others, where 1) The Ouachita and Mississippi 
River Packet Company ef af are complainants and said John J. 
Drown and others are defendants. 
| Iferein fail not, and have vou then and trere this writ with your 
endorsement thereon how vou have executed the same, 
Witness the Llonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this 2oth 
\ , arch. im the vear of our Lord one thousand cight 
hundred and eighty-two, and the 106th yvear of American 


te adele: Rinne anne mee ots om 
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! Independence 

| PSEAL.| Signed ) T. V. COUPLAND, 

My ('/, rk: 

| The defendants are het ty notified that thev are required to enter 
thie LPC ara in the clerk's office of the United States circuit 
court ol or belor the first Monday of May, ISS2; otherwise the bill 
baci be taken ji » CONTESSO 


i (Signed) TV. COUPLAND, 
[ry ¢ lerk. 
May: hial’s | hey. 


Received Mareh 25th, Issz, by the U.S. marshal, and on March 
27h, PSs2z, TP served a true copy of the within subpecna in chancery 
ond. J. Brown, the person herein named, by handing the same to: 
WS. Denediet, Esq. lis attorney, in Person In the ety of New 

| 


— } i } 4 : . . , ’ : 
Orienns, who necepted cervice In behalf of said J. J. brown 
® } . . ‘ ‘ . > , . 
Ce rerniead) I xs | Nig @ 


pri U. ‘, Marshal. 
ry to John W. Tobin. Issued March 25th, 
ISs2 
| SITreD STATES OF AMERICA 
The Pr srdent of the United States to thas marshal for the eastern 


distriet of Loutstana. Greeting: 


| You are hereby commanded to summon John W. Tobin to ap- 
: kegh ; ral Ns | a ee tm ti 
| pear before the honorable the judees of the fifth judicial circuit of 
| the United States of Amertea, ata cireuit court to be holden on the 


first Monday of May, 1582, then and there to answer a bill in chan- 
COTY filed against him and others, wherein The Ouachita and Missis- 
S1p pl River Packet Company ‘fal. are complaiaants and said John 
W. ‘Pobin and others are defendants. 
Ilerem fail not, and have vou then and there this writ with vour 
chadorsement thereon how vou have executed the same. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this 25th 
ne dav of Mare 
hundred ane 
dependence 
[SEAL] (Signed) T. ¥. COUPLASD, 
D'y Clerk 


ho in the vear of our Lord one thousand eight 
teivhtyv-two, and the 106th vear of American In- 


Vs. MRS. CATITERINE M. AIKEN, ADM'X, &¢., ET AL. a 


The defendants are hereby notified that they are required to enter 
their appearance in the clerk's othice of the United States circuit 
court on or before the first Monday of Mav, 1882: otherwise the bill 
may be taken pro conte S80. 

(Signed) T. V. COUPLAND, 
: Vy (‘lerk 
Marshal's Return. 


Received Mareh 2 oth. ISS2, by the U. S. marshal, and On Mareh 
27th, ISS2, [served a true copy of the within subpeena in chancery 
on the within-named John W. Tobin by handing the same to him 
1) person in the citv of New Orleans 

(Signed) EB. S CURRY, 
Dy US. Marshal 


Subpa wa in Chance y lo Jolin IT. M ide, 


vi UNiTepD STATES OF AMERICA 


‘The President of the United States to the marshal for the eastern 
district of Loutsiana, Ceres Line : 

You are hereby commanded to summon John IL. Menge to appear 
before the honorable the yurddges of the titth judicial circuit of the 
United States of America. at a eircuit court to be holden on the first 
Monday of May, ISS2, then and there to answer a bill in chancery 
filed against him and others, wherein Phe Ouachita and Mississippi 
River Packet Company ef a/. are complainants and said John EL. 
Venee and others are detendants 

Herein fail not, and have you then and there this writ with vour 
endorsement thereon how vou have executed the same. 

Witness the Tlenorable Morrison Ro Waite, Chief Instice of the 
Supreme Court of the Untted States of America, this 2th day of 
March, in the Veaur Lot] our Lord one thousand « lorlit hundred and 

elolitv-two, sania the Limithy vi aur of Amertiean lndependenes. 
HS PSEA. | (Signed) T. ¥V. COUPLAND, 
bry (ler] 


The defendants are herebv notified thieat they are re puired to enter 
their appearance in the clerk's ‘ottice of the United States cireuit 
court on or before the first Nondav ot May, LSS2: otherwise the 
bill may be taken pro CONPESSO. 

(Signed) T. V. COUPLAND, 


Dy Clerk. 
Marshals Return. 


Reeeived March 25th, 1882, by the U.S. marshal, and on March 
27th, ISSZ. T served a true copy of the within subpeena in ehancery 
on John HL. Menge, the person herein named, by handing the same 
to him in person in the eitv of New Orleans 

(Signed) E. S. CURRY. 
: Dy US. Marshal. 
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> | THE OUACHITA & MISSISSIPPTL RIVER PACKET CO. ET AL. 


Subpana in (‘hance ri) la thie City of Nie ‘i’ Orleans. Issued Marel ‘759 
ISS2. 
UNITED STATES OF AMERICA: 


69 The President of the United States to the marshal for the 
eastern district of Lousiana, (rreeting’ 

You are hereby commanded to summons The City of New Orleans, 
through lis hiaVvor, Joseph A. Shakspeare, tw Appear before the hon- 
orable the judges of the fifth judicial cireait of the United States of 
Amerten, iia erreult court lo he holden Ol the first Monday of May, 
ISov, then and there te answer a bill in chancery filed against it 


et 5, 


and others, wherein The Ouachita and Mississippi River Packet 
Company ef ad. are complainants and sard Citw of New Orleans and 
others are defendants. 
[lerein fail not, and have vou then and there this writ with vour 
endorsement thereon low Vou have executed the same. 
Witness the Honorable. Morrison R. Waite, Chict Pustiae of the 
Supreme Court of the United States of America, this 25th day of 
March, in the vear of our Lord one thousand eight hundred 
ra and cighty-two, and the 106th vear of American Independ- 
Chee : 
[SEAL. | (Signed ) ke ¥. CAR Pema. 
Dy Clerk. 


The defendants are hereby notified that they are required to enter 
their appearance in the clerk's office of the United States circuit 
eourt on or before the first Monday at May, ISS2. ot tae rwise the bill 


may bye taken pro conte SAO). 


(Signed) T. V. COUPLAND, D'y Clerk. 
Marshal's Return. 


Received Mareh 2oth, 1882, by the U.S. marshal, and on Marel 
Zith, PSsz, T served a true copy of the within subpeena in chancery 
on The Citwoof New Orleans by handing the same to B. TL Walsh, 
esq... In person, Ino said) city of New Orleans, the administrator of 
finance and the acting mavorof the aforesaid city, Joseph A. Shak- 
Speare, the mavor of said city, berg sick at the trie of sald service 
and unable to perform the duties of mavor at the time of said 
Service. ! 


(Signed) b. 8 CURRY, 
[ry L. NS. Marshal, 
il Peule for lnjunetion Pendent Lite KRutered &@ Filed Marvel Ith. 
ISSz. 


US. Cireuit Court 
Tik Ovacuira & Muississiprt River Packer Company 
Us, No. 9878. 
CATHERINE M. Atkesx. Adm’x,. &c. | 
On reading and filing bill of complaint herein, and on motion of 
CoS. Rice and Kennard. Howe «& Prentiss, of counsel for complain- 


~ 
! 


? 
iin 


>> 


VS. MRS. CATHERINE M. AIKEN. ADM XN. 6¢.. FT AL. 5 Ai 


abits, it is orde red thi; at the defend: unit show cause on said verified 
ball, and on such other affidavits as may be filed herein by the 3d 
dav of April, ISS2, why an Injunction should not issue herein as 
praved for an the bill, jr ndente lite e. OF whi such other and further 
order should not be made as may be just, and that this motion be 
heard (ot) Wome <day, April oth, ISS2, at 1] 


Marshal's Return 


Received March 25th, ISs2, by the U.S. marshal, and ] 
served true copies of the within rule on the persons herein 
named in the following date and manner, to wit: 

Catherine M. Aiken, administratrix of the estate of Joseph Aiken, 
deceased, personally, March 27th, 1882. 

John TL. Menge, personally, Mareh 27th, 1SSz. 

Jolin Jd. Brown, personally, on W.S. Benedict, Esq., his attorney, 
Who aec pot d service, Mareh 27th, 1SS2 

John W. Pobin, personally, March 27th, 1Ss2. 

Citv of New Orleans, personally, on B. T. Walsh, Esq.. adminis- 
trator of finance and acting mavor, Mareh 27th, 1SS2. 

(Signed ) Bb. S CURRY, 

Ly /- Ss Marshal. 


m™ > 
i- 


Rule for Injunction Feassiqgned 
extract from the Minutes. November Term, ISSI. 


New Ornveans, Monpay, Mareh 27th, 1882. 
Court met pursuant te adjournment 
Present: Tlon. F.C. Billings, district judge 


Ge xcmipa & Muississiprr River Packet Company ) 


is . NO. USS 
Mis. C. Mo Arkenx, Adm’x, ef al 
rs By consent of counsei the rule for injunction pendente lite 


herein, Whieh is fixed for Wednesday, 5th proximo, Is reas- 
sicned for Saturday, Sth April, PSsz, at 11 


Hearing ve Continuance uf Motion for finjunction 
extracts from the NIinute ~ oft April Sth. ISS?. 


OuacmiraA & Mississiprr River Packer COMPANY | 
“R No. US7S 


\irs. C. M. Aixes, Admm’x, ef al. } 
This cause came on to be heard Upon the “ly? pride: ation of the com- 


sida for an injunction pendente lit betor- his honor Don A. 
Pardee. eirenit judge. and his honor Edward C. Billings, ‘district 


Kennard. Howe & Prentiss and Chas. 8. Rice for the complain- 
nts: WoS. Benedict and Bayne & Denegre for defendants. 


Opp ates semapsefi 
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Bees ana Slips: 


Set a i tT hl 


ov THE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET AL. 


And after hearing thie evidence, it was ordered that the matter be 
continued for argument until to-morrow at 12 o'clock m. 


7 Hearing and Continnance of Motion for Injunction. 
Iextract from the Minutes of April 14 1882. 


Ouacuitra & Mussissipper River PAcKET CoMPANY 
vs. No. STS 


Mrs. C. M. Arkes, Adm’x, e¢ al. } 


This cause, as continued from vesterday, eame on to be further 
heard onthe complainants application fora preliminary Injunction, 
and was argued by Jolin TL. Whennard, of Kennard, Howe & Pren- 
tiss. on Ly halt (>| this Coby lerdben hts. ana by Gn oOVpVee Denegre, of Lei hic 
& Denewre, and WoS. Benedict, on behalf of the defendants, when 
it was ordered that the matter be continued till 17th instant at 12.50 


}. 1 
Note of Evidence. Filed April both. 1SS2. 
Ouacmira & Mussissiprr Riven Packer CoMPANY ) 


rs. No. OS7S. 
Mrs. C. M. Amex, Adm’'x, e al. | 


fe Note of evidence on hearing the appheation for an mjune- 
Tyan 

Coniplainant ollers acy lavits of M.N. Wood, J. cE. Bron, Andrew 

J. Carter, J. L. C W. TT. Seovill, Ek. A. Burke & documents 

therewith, .J ror: ong Ho Pry, Ro TL Smaith, bP. A. Blanks, A. Dugas, 


(). LP. Schinkle. 

lor purposes of this hearing, aflidavits and documents offered in 
Ciise No. ere a Leatin fo 6S, 4 thé i, &s stated 11) notes of evidence 
filed in said ease on Tth and Sth November, ISST, 

[defen — offer the same evidence and aflidavits as offered by 


the ‘Th in) C » No. 5 42d, Leathe rs 8, Aiken. ils shown * hotes of evi- 
dence | 1hi ame CASE, 
Contract of citv of N. O. with J. A. Aiken & Co... Dee. , 388 


|. 
Athidavits of Riehard Sinnott, D.C. MeCan, ¢ ha is. AK. Bur- 
VO deau, Jesse K. Pell, Lleovd T. Belt, M. W. McChesney & ex- 
hibts therewith, Jol 1} . ‘Tobin, John Z Drown, Thos. N. 
Bovlan, chief of police: Verry Donovan, serg't of police ; da wis Hf. 
Pilie, asst city survevor; George HL. Kirk, John IL. Menge, 2; Marcus 
J. Zunto. George O'Connor, A. P. Harrison. 
Contract for electric lights. 
Ordinance relative to N. E.R. R. Co. 
Disclaimer of John Thorn for steamer Danube. 


Disclaimer of John Thorn. Filed April 15th, USs2z. 


Vow bye fore the COUTLE COMES John Thorn, sole oOWwler of the steani- 
boat sy Danube.’ hades AS Ohe ot the CO} iti}? rl bin: itil ~ he Te i), ana (lis- 
claims any interest in the present controversy ane prays leave of 


Le 


_- 


VS. MRS. CATHERINE M. AIKEN, ADM X, &¢., ET AL. we 


- 
oe 


the court to withdraw his name from the bil] of complaint here) 
filed as having been inadvertently inserted therein 
(Signed) JOHN THORN. 


42 Hlearing AV Submission of Motion for ‘Jnrpunetion. 
extract from the Minutes of April 17th, 1882. 


Quacnira & Musstssivper River Packers COMPANY ) 
PS. No. USS. 
Mrs. C. M. Aiken, A’m’x, ef al 
This cause came on to br further heard by fore lias honol don A. 
Pardee, circuit judge, and his honor FE. C. Billings, district | 
the application of the complainants for an bhiyunetion pendent lite. 


Hthdge. on 


and was argued further by the counsel for the respective parties, and 
submitted, when the court took time to consider, 


(drole eZ Injunction | iy rele vate Lit Dy, my } 
extract from the Minutes of April 25, 1Ss2 


OcacniraA & Mussissippr River Packer Company 
j No. 9S, S. 


Mrs. C. M. Aikes, Adm’x. ef al | 


This cause came on to be heard before his loner Don. 

‘ ‘A. Pardee, clreult yada : nid lis he hor edward # Billings, 
district judge, (1) this lyey catiron of the COlplain ints for an 
injunction pendente lite, and was argued by counsel 
On consideration whereof it is ordered that thy pplication be 


denied, and an injunction pendente lite be refused 


Appearance of Defendants. 
Extract from Chancery Order Book, Monday, May Ist, 1Ss2. 


Ouachita & Mussissiprr River Packer Company 
is No WSS. 
Mrs. C. M. Arkes. Adm’x, ef al 
The defendants here. by yw. &. benedict and froorer Denegre. 
+} 


their solicitors, have this dav entered their appearance to the com- 


plaimant’s bill of complannt. 


Zinn hibit i SAR A toe 


ie ies 


Sa hls ipa sl a9 


ee 


THE OUACHITA .& MISSISSIPPI RIVER PACKET CO. ET Al.. 


a Answer. Filed June Sth, USs2. 


ln the United States Circuit Court for the Fifth Judicial Cireuit 
and astern District of Lousiana. In Equity. 


Toe Ovacnira AND Misstssireprr, River PAcKET Cowrany ] 


sé yntis No. S78. 


Mins. Catrienine M: Arkenx, Admi’x, ef als. ) 


The answer of Mrs. Catherine 

| as administratrix of the estate of her de- 
lit who has been discharged therefrom by due 
process of law: of John Ul. Menge: of John J. Brown: of Jolin 
W. ‘Tobin, and of Mary KE. Aiken, wife of Charles WK. Burcteanu, 


decensed. breremn sued 


\ / ‘ 2. f ’ 7 ’ 
hererh appearing bY auUlhority of her said husband, and all dome 
, > . | : ; 7 
Distitiess gis COparihers UlMiel the ith) bade of Joseph A. Aiken 


W Co. to the bill of complamt of the Ouachita and. Mississippi 


hive r Packet { Pripeaiyy, Naavie I} \ Wood, and ot lye is, renaipine 


These defendants, now and at all times hereafter Saving ane 
res rving Uhito thems Ives all Iv hedit ana sdvantaa of exception 
Wlhiteh Cadbor ray Ly lisael ‘yy trike hn to the Pibet ta ( rrors, Uhicertaiithe =, 
and other impertections miethe said complamants’ said bill of com 
Deg contained, for answer thereto, or untoso much and such parts 


i ] } ‘ ais . . 
foereol as these cit fend:ants are sdlvisedt Im oor are lnuaterial Or bteces 


Sry jo) thy bi to make abswer ubAta, fhivs ffefedidaduts ANSWerpnge, sav 
ss | dim ; ‘ | oe ‘ ‘% 
2 ae Phint th “dete hadants belleve this Hirst | it Of Sinlad Copan 
i 
1] 4] 41 . 
teen Plii, WHT TeV AVeEPr THe have an interest rey cadved gear OWlic Ts 
of the steuniboats named. and o the place or piaces where sated <tenin- 
i 
‘ ] ] 1] | 
i) 3d) Sahil MIL, CONCEP te 
, | } . ® ? 
to Jolin VPhorn. owner of the steanmboat * Danube” whose name lias 
i | ' ~~ ‘ 1} } 
been withdrawn from this suit. ane doa ‘I. Vallette, owner of the 
. i ‘ \ * ~~ r? } . ‘ + | } t | 
Civbbpbowog SEU N I Wild) Is WILETIOU Prete’ Pest TICE. 
. ; “ae ] . } : : ‘ 
secoha l | ftotheseconad partotsatad DLE Whereln Gonibiaihnants 
1 , ’ 


+ : ) » 7 ] 
al li tttls | Y Sil} thy it bic’ sided Ss COP tly set Torth itl 
| } | : ; 4 
rikeoye a i i ead di th (*N Tilt] reierrec ‘) 
1] . Ty Tere yf } |] . , | , ' 
hide i » | CErEPh | ivt ob Silla) Uf Wherell tlie COlly) iill 
* 4 ; 4 j e ,] } " } 
stots aver Lea lath Mav. ISST. thr Sila city of New Corie@an- 
. , ee ce. Be * oe ' } ] 4 Gn 
matoptleadk and promitioatead CLE) OPaLL babe providing ior the OUlladhaie 
aha repairing of the wharves of the ef (>| \ ew O)} ditis, Cle Viie’y 
: 
, ® ’ } , 
! ‘ a { ‘ , 
Save that thie sate is correctiv set forth Jb sald compintnaits biti 
} ] . ’ | ] ; ! 2 
eaenah LIE \ urther ahswer that uUlder ahd ov yirtue of spy lati hha 
] P } : ? : } P ‘ . " *. 8 
vyoneral acts OF the Lo fisiatture of the State of Loulsiana thie said 


% . | ae | ‘ ] } ’ ] ] 1} 
CIV Ol \i W Oricddis Was abe is aul CTL Powe rea to Jitss tive abbied ail 


. , ? i 
ee 3% . é es > ' *% P : 7 . ' o hee ‘ > , 7 y | ob pa 
Oe Me eeereeen s-hxing and reouia ae Claires it Whartage, ihre stl) Ppa 
or leasing, repairing or rebuildime, the wharves of said city. used 
DbV steahibouts of ollier Vesscis havigatine the Mississipop river. or its 
. " , ; " ee + . . . : } . 
Tributaries, ana tambeting at, Using, ind cnioving “thiel Wharves, plers, 


7 ’ ° © , 
? ; ; " of | ] ] ‘ 
efe.. rhished bv suid citv of Ve (Orleans o1 its lessees. and Liisi 


suid rights have been maintained and sanetioned by law by the 


M. Aiken, widow of Joseph A. Aiken, 


” 
; 


« 
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VS. MRS. CATHERINE M. AIKEN, ADM X. €¢.. ET AL. Bo 


mandates of the courts and by usage and custom since said port 
of New Orleans became HecessaLrs for the trade cad Commerce ot 
<tenmboats, ships, and other Voss ls, il period of more than eighty 
Vvears, ana always aut rates lara 1 In excess of thre pres nt rates 

Fourth. To the fourth part of said bill, wherein it is averred that 
the landing for steamboats at said wharves was and is designated 
by the fifteenth seetion of suid orcionny a May 17th, ISSI, thev 
“ay that the same is eorreetly set forth, but defendants do specially 
at ny threat the Sprlee -) Approprrale 7 and set apart for steamboats ts 


Insuflicient for the purposes of r steamboats trading at the port of 
Ni W Orleans, or desiro as of tr: ber al Sele port, cinnad they deny threat 

suid ~tenm boats etre thie 7. ett d lo moor, birt doso Ly Cittise 
St} rl landing Is the Lhierst valuable of all on theeity front, most 


Convenient of access Lo passengers, Most lucriitive lo thi steruti- 
boats. most economical for frerolit Ps ill ship |? Crs, 
lorst amboats and forall interested therem. Thi Vsype clally deny that 


anv ill oil charge, tax.or tonnage uty lorsuch rt IVileve is exacted or 


rel rmiost cdesira 


ene 


} } ° * . s 
PELE} os (jor the conveniences allorded Ov Sti CITV sid its le sseoes TO 
; 


said steamboats for so landing at such wharves, and there loadin: 
and unloading and making use of such artificial and conventien 
Structures, 

And these respondents admit that the substance of ae sections 
of said ordinanee, viz. the oth. Oth, 7th, Sth, foely, LOth. Dat Ith. 

thi. ld4th, and ith, ure correctly set forth an soaulaanne “pel 
bil] cr] complaint 

litth. To the fifth part of said bill, wherein it is averred that due 


? . } : } } ? ‘ ; 3 
aeadvertisement lor Dblds under salad ordinance Was not made, respon- 
lents denv that but nine davs puoeation of saldd activertisement 


ippeared, and aver that on the contrary ten days’ publication was 
head: but it is true that on the | iV and‘at ‘he hour therein nam: dq 
for the offering of bids the common couneil did, in due compliance 
with law, sata ordinance, stick Sate publication, aecepil thie bic of 
Joseph A. Aiken, he being the only biddes rand that sard acceptance 
Into eflect this renaiter, ana thy said contract Was executed 


in Writing before Samuel Flower, citv notarv, on the Sist dav. of 


\ i Fe ] , 5 } '* ‘ : ~~" } : 
May. ISS]. aoadulv certihed Copy whereot lisas been ahbnexed to siiicl 
, a 1 , was a ’ . , 
coluplainants bill, and said bill correetly sets forth the considera- 
_ ,)} ale ‘ } ; ‘ rf | ‘ yt | '} : . | { be a Thar . bial ft} " 
titrid peeale eta ce 5 Of pred » oEee WODK CTOriie citi it?) t? rit 9 fila bat 


Lite the siilie Ix to exist. 


And they admit by ordinance 7475, AJS., your respondents were 
recognized as the representatives of said deceased Joseph A. Aiken. 
Sixth. That vour respondents deny the averment in the sixth 


iOr Dlcdis or 


nirt of sald bill thiat within the ten davs. delay eranted 

fter anv proposal, onda fide or otherwise, Was made agreeing 

eor recelve tower rates ot Whartuge than those mrention df 

ae the sated gon, cap (>| onid 4 sepen \ Aiken ane dul accepted 
by said citv of New Or! 

Seventh. To the sev al. aes of complainants saard ball the V most 

Luices Of} January 1 ¢). SZ, nied May 


‘8 


positively deny that said ordin 
‘ 


17, ISS], or the contract of respondents with said city of New Or- 
them. are null and void, or in contravention of 


leans, or either of 


~ ew ap. lie aati eating te a ee ee 
- - ial in 3,0 * . - RNR A et am arn esse se et A ae te es a Ai 
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40) THE OUACTIITA & MISSISSIPPI RIVER PACKET CO. ET AL. 


the law and Constitution of the United States; and they deny that 
the amount of compensation awarded by said contract, passed in 
DuUrstlance of said bid) and: said resolutions, whieh were themselves 
authorized by the charter of the city of New Orleans, granted by 
the Legislature of the State of Louisiana, imposed any duty or tax 
Ol tonhage or Commerce, or thicit any other recotipelise OF Colpen- 
sation for the use of said wharves, and the benefits accruing to ves- 
sels in the use thereof, is imposed, except what is a reasonable com- 
pensation for their said use; that no part of said sum so charged is 
designed for, used or intended to be used, for any purpose other 
than the construction, repair, and constant maintenance of said 
wharves, for the use and benefit of all vessels arriving at and de- 
partiny from the port of New Orleans,and so landing at the wharves 


tforesaid, andoof their cargoes ino being laden and unladen upon 
sald boats and wharves; and that all expenditures required to be 
made by your respondents, not only for the construction and im- 
nroverment of said) wharves, keeping them in Proper repalr, Suyp)- 
porting the levees and foundation upon which they rest and are 
built, lehting same, policing and guarding and caring for the 
freight placed thereon, cannot be dispensed with in any manner or 
form. but that each and CVCrY prune thereof 1s absolutely requisite 
aid necessary for the use of the commerce of this port and for the 
said wharves, and for the vesseis landn Ly thereat and uslig the 

They specially deny that any such ordinance exists as averred to 
be dated 27th July, iSSl, and they specially aver the truth to be 
that the sum oof ten thousand dollars per annum, required by re- 
spond nts contract herem complained of to be pari lo whartingers, 
contravention clerks, and others, is the sum budgeted for the pur- 
pose of pre hier seudel TO Os: threat the CN} niliture required for the 
services of said emploves excceds said sum of ten thousand dollars; 
that their duties pertam solely to the benetit and are rendered in 
the interest of the satd vessels landing at said wharves of the city 
cot Ne W Orleans, tial 1h aiding anid assisting them in) the lis ‘harge 
nid lading oft thie i CUPLOCS, in) making root for thre cOnVenTence of 

vessels arriving, and for other such purposes. all of which in 
SI a darge port of entry cannot be dispensed with, and are abso- 

lutely proper and requisite to further the interests of said 
vessels, 

That they specially deny that the sum ef thirty thousand dollars 
per annum required to be patd by respondents under their said con- 
tract, to be devoted to the pra ment and malntenance of il harbor 
police force for the ponent ction of Commerce along the river front of 
sald city, is used for any other purpose whatever. And they aver 
that when the contract of respondents went into effect, by reason of 
a failure to make a proper provision for sueh police force in former 
years, there was on duty on said wharves only ten patrolmen, a 
foree totally iryseele quate lo cyt || the disturbances ania strikes which 
frequently took place on said wharves and landings, and said patrol- 
Ine Were Insufliciently paid, and then only at long intervals, and 


¢-— — 


VS. MRS. CATITERINE M. ATKEN, ADM’X, €¢., ET AT. 4{ 


many months after their services had been rendered, thereby tend- 
ing to lessen their energies and injure their efficient services. 

That uncer and by virtue of the payments made by respondents 
under their sald contraet there are now engaged, and have been for 
some time, In active service upon said wharves and landings forty 
patrolmen, one sergeant, three corporals, two clerks and Ope rators, 
and two porters on said harbor police force. 

That the services of sala t rece have proved of great value to the 

steamboat and shipping interests, and being paid promptly and 
regularly - from thie fund turnished b Vv your respondent, the pe ‘rsonnel 
Ol Sule dq foree Is of the highe st or; ace, 

And vour respondents, further answering, sav that the use of the 
el ctric lielits Lbpron said wharve =, SO far from bemng UX PCHSIVE and 
unnecessary, have proved of great advantage and convenience to 
steamboats, aflording additional s CUPrITV lo said steamboats, enabling 
them to discharge their cargoes by night, resulting in a great saving 
of time, and being of the greatest convenience to the passengers of 
said boats, and of SCCULILV to the better protection of their cargoes, 

That all of the expenditures herein complained of by said bill 
are Incurred solely tor the use and benefit of steamboats, ships, and 
other vessels using sald wharves, and not for the benefit or ad- 
Vantage of the thiabitants ot ssid CILY of New Orleans, 

ighth. To the eighth. part of said bill of complaint your re- 
Spoon hts sas that the steamboats used or owned by suid complain- 
ants are not required to land or moor at said public wharves, but 
may lane fil any fen r place or ped eace = 10 siticl port of New Orleans, 
ane especially at any point or place below Congress street, In said 
c ity : that the DE ices desi enated b V the common council of said city 
for steamboats to moor and land is in the t1mmediate central front 
of said CIV, at the head of its main business streets, approached by 
well-paved highways, within most convenient distance of all its 
large business, shipping, receiving, importing and exporting mer- 
chants, in whose interest and for whose benefit freights are received 
and delivered, and thereby saving great charges in dravage and 
transportation on land, and being within a stone's throw of the 
freight and passenger om of the various railroad companies 
centering im said city of New Orleans, and betng within easy aceess 
of the various hotels so sale CIty for the use and conventence of 
the various Peisscheers traveling to and fro thpron the said steam- 
bornts, 

That the esd Space LAL designa ited 1s the best of any existing 
upon the entire length of levees and wharves fronting the city of 
New Orleans and is worth to said stenmmboats and steam vessels a 
Stith ereathy Ith CXCCSS of the amount charged for the tise and COT- 
Ve nilences afforded bry sid wharve “ils tle locality, and that the said 
city council have designated no other locality for the use of said 
steamboats other than as Tow hi slgnated, and that any other loca- 
tion would result in a great loss to said steamboats of vast sums of 
money, would be detrimental to the commerce of the port, and 
cause an injury which would be almost irreparable : that the dis- 
cretion so exercised by said, city of New Orleans was wisely and 
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prudently exercised, and the charge for the use of said steamboat 
Wharves so made by said ordinances and contract is far less in 
proportion to their value to the convenlences and benetits attained 
and accrued and the expenditures saved than is or are the con. 
Venlences afforded by any other city or port on the Mississippi river 
or its tributaries in any of the States bordering thereon, and es- 

pecially of the ports of Natehez, Vicksburg, Memipliis, Cacro, 
SZ and St. Louis: that the present rate is much less than it leas 

been since the Vear ISTO, and prior to the vear IS7o satin 
was thirty-three per cent. higher than as now established, and had 
so been since New Orleans became a port Open to COM Merce, anid at 
the presen time the facilities and conventences furnished steam- 
boats far excel what were ever before afforded. 

That said whartage charge is hot in anvimanneror form a tax fol 
the privilege i>] entering the prey of New Orleans, for ho law til 
ordinance exists Which prevents steamboats from. landing at any 
pare or portion of said port, ana ef availing themselves of the rielit 
todand at the banks of said Mississippi river and there discharge 
Cnr vores anid lor CAareoes pot their sited boats free from Whartage, 
should they see fit <0 to do. And vour respondents aver that so far 
trom the general place of landing of steamboats being unsuitable, 
or the rates for the use of such wharves unreasonable, that all steam, 
boats and their owners are willie to pay double the said rates rather 
than land elsewhere at said port of New Orleans and be permitted 
to land free. 

Respondents aver that it is true that the right of said city to col- 
loet Whirfaige dues I~ limited to such reasonable compensation for 
the usec of her wharves nied landings iis nav be suflicient for the 
construction of necessary new works, new wharves, and keeping 
works and wharves ta good condition, and they aver such reasona- 
ble compensation only is now charged for the ‘use of such wharves, 
all of whieh have been constructed and reconstructed by site city 
and vour respondents, 

And respondents further aver that in them business as sueh les- 
sees, forthe first vear of said: lease, their expenditures in building 
and maintaime said wharves have exceeded ther receipts from 
sitid Whartiee rates by a sum Lb excess of eluhity thousand dollars, 
sani they fear such loss may, by reason of the shifting nature of-the 
banks and levees of said river, be annually entatlee LEO them, 
“for that mighty stream frequently goes where it lists.” 

Ninth. Your respondents sav that the amendment to their lease, 
miade by stl city on the J2th September, ISS1, Is correctly Gr. 
bodied In said complainant's ball, but they specially deny Salne Was 
made flr thei benetit, or that they have or will derive any advan- 
tive therefrom: on the COnTPAry, thev aver sald amendment was 
made by reason of the protests of the owners of property abutting 
on sald river in the third distriet, and said amendment merely re- 
quired a change in the manner of executing said work, and that the 
entire sum required by said lease to be there expended in improved 
Wharves has been expended as required by said amendment. 

Respondents deny that 3,000) feet of said wharves have been 
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vranted to the Northeastern Railway Company with their consent, 
and they specially deny that said railroad has received any of said 
Wharves, and Sy clally deny any assent of respondents Lo any such 
tllewed eorant. 

Respondents deny that they have failed to comply with their lease 
In the erection and maintenance of electric lights, and aver the faet 
to be that such electric lights are in full operation from VYoledano 
street, in the fourth district, to Congress street, in the third dis- 
trict, it distances ot ow) feet chporurt, anal they spechally aver that for 
tha vreater conventence of steamboats double the number of such 
lights are in operation on the steamboat landing than at any other 
pare of said wharves. 

Tenth. And vour respondents, further answering, sav that it is 
untrue that a rate of Wharfage of six cents per ton on steamboats 
instead of ten cents is a reasonable compensation, and they aver the 
contrary to be the case: that said wharves cannot be annually re- 
butlt, as they are almost constantly required, nor maintained in 
proper efficiency at a less rate than as now charged. 

And respond ntsaver the fact to be that the present louse Wiis 
framed by all the commercial interests of the city of New Orleans, 
aut the reqneet of said city, composed of the Steamboat Captains’ 
Association, Maritime Association, Cotton Kxchange, Produce Ex- 
change, Chamber of Commeree, Cotton Press Association,and Sant- 
tary Association, and all the additional burdens and requirements 
of said lease, over enna bevond that of any former lease of said 
Wharves, were Imposed therein, and same was submitted to public 

bid at six cents per ton on steamboats and found no bidder. 
Si And respondents aver the fact to be that all steamboats and 

vessels using said wharves (excepting complainants and those 
they represent), being four-fifths of all, are fully satisfied with said 
\\ lyeat fire riaites, and pay the Siihie chi { rfully for the rreat privilege 
and benefits afforded Ly sald wharves and facilities. 

And these r spondents deny atl other tnatters in said bill charged, 
Without this; that there Is any other matter, cause, or thine in the 
=iiel complatnants: sid bill of complaint contained material or 
necessary for these defendants to make answer unto, and not herein 
and lereby well and sufliciently answered, confessed, traversed, and 
avoided or denied, is not true to the knowledge or belief of these de- 
fondants: allof which matters and things these defendants are ready 
and willing to aver, maintain, and prove as this honorable court 
shall direet. 

And they humbly pray to be hence dismissed with their reason- 
able costs and charges in this behalf most wrongtully sustained, 

Sioned) W.s. BENEDICT, 
: GEO. DENEGRE, 


Solicito: & for Lh fe ndants. 


Mrs. M. EF. Burdeau, Catherine M. Aiken, John W. Tobin, John 
IH. Menge, and John J. Brown, being duly sworn, depose and say 
that they are defendants named in the foregoing answer subseribed 
to by them: that they have each read the same and know the con- 
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tents thereof, and that the same is true of their own knowledge, ex- 
cept as to the matters and things therein stated on information and 
belief, and as to those matters and things they verily believe them 
to be true. a 
(Signed) CATHERINE M. AIKEN. 
r MARY EF. BURDEAU. 
¥ CHAS. kh. BURDEAU, 
To authorize hiv wife. 
J. W. LOBIN. 
J. H. MEAGE. 
JOHN J. BROWN. 


Sworn to and subseribed before me this 2d dav of June. TSS? 
[SE AL. | (Signed ) ANDREW ITERO, Jr., 
Not. Puh. 


S. J. i. Hicks, of Memphis. Tenn., being duly sworn, states 

that he is master and owner of the steamer Tlenry Frank, 
the largest carrier on the Mississippi river: that he is well informed 
as to the wharfage charges at the various towns and cities along 
sid river, and thie favcrlith ~ elven top sti ube iis a thi i landings : 
that owing to the peculiar construction of the wharves at New Or- 
leans, and the wide, expansive levees, and superior conveniences for 
mooring and making fast boats frequently coming broadside against 
the Whrirves, thev art ehabled ti discl irve ahd recelve cargo with 
ereater rapidity and with less labor than at any of the other ports 


— 


} [* } . / ‘ ; . . . 
lanied, dhe ior thirst Peso) he Considers Tricil | mS CMR DET ta boats 
to pay ten cents per ton Wharhige mn New Orieans than a less 


rate or even free Whartage would be to them at other ports. The 
Bch aie age’ . : 

time of his boat is frequently during the busy sea worth at least 
eee “ee a Pee ote eee 

il thousand dolla ~ py rPaayvy, aba te Cahlh airwavs uUbhilondad ahd toad lis 


bocveat here HT) iil le HSL One G t\ ~ less fle t} fill at Could TD any cota r 
port that he knows of. 

The w harves and ley CUS assioned LO ste rtritouts in New ¢ Yrleans 
are located in the most desirable portion of the harbor, bringing the 
boats 1) near JoPON biliv fo shippers, cohsivhecs, ane thie Pheyeann pur 
ties with whom -they most do business, and for that reason are 
greatly ot hiore value } na ~{ rye to lL iis thy in) i! thie Were located 
In a remote portion of the harbor lf wasowner and master of the 
steamer Marv Bell that brought in the largest cargo of cotton and 
cotton seed that was ever brought to New Orleans, say 7,016) bales 


cotton and 19.500 sacks cotton seed: this Immense ear@wo was dis- 


, , iar Gg | 

charved, and | took in up freight to the amount of (00 or SOO tons 
. } } 

and left on the same dav. | am now master and owner of the 


Henry Frank. During this season [brought in {226 bales of eot- 


ton and discharged it in about eleven hours 

L know of no port in the United States where | eould have dis- 
charged the above-named: cargoes in three days, and the expense 
would have been tripled. 


J. F. Bae 
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P. J. O'Reilly, of New Orleans, being duly sworn, states that he 
is master and owner of the steamboat “ Cherokee -° that he has been 
a steamboatinan for many years; that he is well acquainted with 
the accommodations ned fi rhitne 5 afforded Lo boats ut cull the prin- 
cipal cities on the Mississippi river and tributaries, and also with 
those of the pring! pal SCuports ofthe United States; that at no place 
that he has visited is there such good facilities given for unloading 
and loading steamboats as are found in New Orleans. The time of 
steambouts Is Very valuable, freque ntly by tie worth over one thou- 
sand dollars per day. There is no other port at which our large 
packets could come in the morning with full loads, as they fre- 


om 


quently do here, and discharge eargo and leave in the evening with 
Upstream loads, ae oOnee unionuded the steamer “ Marv I} 1] — 
New Orleans in one day, when her cargo consisted of 7,016 bales of 
cotton and 193500 sacks of cotton seed, and sent her out the same 
day with an out cargo of 700 or SOU tons. Last season he unloaded 


? | 


the steamer “ Henry Frank “in about eleven (11) working hours. 
ller CAPrLY eonsisted of oF cease bales Colton ane 2) lols of other 
rr lerlit, It would have taken a Oreal ce al more time and cost much 
hiore for labor to de such work at other ports: thy labor can be done 
cheaper and in less time here than elsewhere, because of the better 
facilities in the way of wharves and levees that are found here. The 
Wharves and levees assigned to stentuboats mm New Orleans are in 
the vi r\ best possible location for them, because of their nearness 


] : | ] ‘| ‘ — oe ] _ ,; : 
fo the many parties With Wirom the boats iusto DUS Tess, the easy 


. ] ‘ ! ] ‘ . 7% | ‘ 
aecess to atid) trom them, the ewreat 1 Tad) SFIVGH Gf Which to linncdite 

} } , P + ‘ } 
cargo, the better condition of the st muidinge to ated Trot then, 
= > ‘ 2.4 y | er oa. + 6 inl 
Chavoiihne frerolit to be haheaied to ane PORE ChpeTEE WAEEE TOPO Chispmacedi 
! } } wae | du shade ; : 
than could be done elsewhere in the harbor. These facilities are of 


Orel value to steamboats, and could not be enjoved D them any 
P. J. (REALS. 


SO John W. Tobin, of New Orleans. being dulv sworn, states 
that he has been master and owner of steamboats for manv 
YGnRTS. i Beil lhitorthied concerning if Wharhage chareves at the 
Fe 1 . P a. } 
Various citles aiongw the Mississipent, hed as to facilities and accom. 
modations given to boats at these ports. ‘There ts no other place in 
' ; 
: : " | , y | | " ] sale . 
tiie country, thist ne is aware ol, where, oOwihe len Udie per iia Colh- 
‘ ' , ? ; ‘ * . 
struction of the Wharves and wide, rooms levees, bouts can recelyve 
] I a ’ ’ ¢ | , _ ' i ’ 7 4 ‘ it} ' i | . 
dha discharge cargo With so much cele v abet Witih so tittie labo 
. . ’ : * } ; 4] is ’ | ° I 
“as tl New COrierniis, lle COs TICs it these advanteves parece )\ 
oe ee 7 ad J 
oVerTbaiancee aAHV CXCess OL Whar ine AY W Orieans tmav charge 
over anv other port. During the busv season one of his boats. the 
J. M. White” runs at an expense exceeding one thousand dollars 
per dav. She usually arrives here on Thursday morning with the 
. ‘ ee ] *- i ? ® e } H 
qt nivatent Ol ¢ SM Dales of Cotton, aischareves heey earvo, and Uikes 
, - ’ - . ; , ? 
areturhn cargo, leaving about.o OciocK On Tine sume day ar does 
, ’ . ’ ¥ , , . . 
hot belreve that he could do this work bripaihv other port on the \li- 
7 . . ee . ; , ; + . - : . 
sissippl river or Ohio in less than two days. [le las within a veas 
an boats to St. Louis and Cincinnati, and whilst the wharfage proper 
rath voOats to st. LOuls al miciMnat!h and Whilist the wharilave propel 
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charged by either of thy sc cities Is hot so high its Is charg 7 1 New 
Orleans, yet he considers it higher when accommodations and facil- 
ities are taken into consideration, Ile found that in each of these 
eities he lied. in i] ion ic. the chara : made ly thecity, Te) pay for 
the privile vo Of [iene pyyer aul Whart-boats, Which additional cuarge Wis 
in reality | Wharkive Charce, nie when iedcled to that rade by thie 
ity the two stmos were greater In amount than the one whartage 
charge made on the same ooats by New Orleans. [fe ts now, and 
Het Aly a> Poe, sat afi with this rate ot Which parte Ly him in 
New Orleans, and would consider ita ereal niisfortune if the whart 


revenues Were so reduced as to prevent the city from mamtamimg 
its wharves upto the best standard. ln addition to owning the “J 
\l. White ary ilscr on ns fralf of thy oe Richardson “and “ Laura 
Lee, and is part owner of the ° Thompson Dean,” and is one of the 
lai ros] whirl ive pALVETS ON sit Te mits eompbhe to the wheart at thiis 
pont ag COPrsiIacCrs thasat bie Central location (>| thie Wharves asstoned 


to steatmboats, ther proximity to the Partics With whom he must do 


, ’ ? ‘ dl } 
business, the easy access, and better streets ieading to said wharves, 


7 ’ ‘ ' . sd : } ° " bare. 
thereoyv atioradin@ @reative vetler accomodations “anid faaciiities for 
4] en 6a 4 9 . bea ft ‘ ‘ of} | ' me j | ’ ‘ 
thie Gillie kK abbal ccohotpleakl Trabsaction Of iis Dobisitiess tliat) ti threes 
ae , ! . 
Were located abo ao dore retnote part of the citv, are of great beneht 


} } } ? ] et " ; . ¢ | . 
Shbded Vibetle (> Libe'had, shidl Piast lie Wo tle raitire] prea ria bresent oO] 
, ] ] . ‘ 4 1 . } 
Sobre: Titten hievher rates of Wilurhige cal He present startin 
] e. ae i] ' 
bat’ Lhasihh to have free Whariage at other portiotis of thie ¢ 


JOHN Wo TOBIN. 


T\ P 


: ' } } ; } . - 

\\ 18h | Rae bye iiit’ (itl \ —“VWolbdi. tit DOst's sa aati sii\ Ss, Thi: ’ ate I il { - 

mninisirator of public accounts of the citv of New Orleans: that 
, } , | } * a ’ ‘ : . 

lhe r aha | virtue of the law reeulating the duties of lis office he 


i } ? . } 7 ! 
IS IDL possessron of the books of the citv of New Orleans ref rring to 
! > | ] “ } y 4} ” ‘ * } 
ittemunicipal atlaurs: that io the books of lis office is contamned the 
| > aon | , ‘ are I : : t | ’ ; iytey ‘ +) *? } oe +] 
official records of receipts and ¢@Xpenditures connected with the 
, 


: : } ; : sf sar | , | ‘ ae é 
Wiesaryve sand iandinesottlhy uty Ct] New | Orleans: that le laser IULEEN 


’ } y » * ; | : me is p . m 
aad correctiv, Trot snleb ObFLeCLAL records, lisacl drawh Off a statement 


, ’ | + ' a — Ny 

ront ol the city of Venu (Orieanhs Trom the ith April, IS7O, to the Tst 

: } acer ey ’ TPP} a rel ‘ bya) *.% ‘3? | ‘ r 
rw Wied Plod OF LITMe SUCTE WharVes ahd tahadihnges 
WET CACLIUSIVECTYV Ublelel hie’ creddndbastration ahead control of thy CiLY of 

‘ . ; ' P 

New Orleans, showing th recetptis ahd expendiiures { 

4 


luring said 
period Goi Tithe, ania Silfhe Is hie reto allie ved iis exhibit ' 
WwW. BE. HUGGER. 


} Pen , 4 WG pe 
Ldniinis MILLLY (i Public Lecounts 
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Sj IEexuiprr A. 
Slate pievl ot * Peceipls and Ie Ape = x of mi hay ies and Landings from 
4 [peril a IS , fey May | . ISj) 
April 4, 1S70, to December 31, 1574, four vears and nine 
mionths: 


een Se a ss 31 O44 08 
pnteret: DUNE van ns tina wes Caner ae ee ee POPOOE OO 
Eexpenditures—cash SSE USERT Bs aplet ee geOn i THGOLO O] 


S? OLL G64 oO] 


(‘ollections by city oe a a eine g eI LPOG O26 S| 


excess of expenditures a : bo SNSieppede OG 


January 1, IS75, to Mav 1. IS75. four months: 


wee gkewes « in i SOG STO Of 
(‘ollections bv the city 2 -. --- Re O5.512 89 
excess of expenditures a eae a he S31.908 OF 


DEPARTMENT OF PUnnie ACCOUNTS, 
NeW Onveans, July 13th, S81, 
| hereby certify the foregoing to be a true extract from the records — 
of this othee. 
WM. BE. HUGER. 
Adiinistrator of Public Aecounts. 


Pylaay hey Z. Walsne, by re duly “Wall. it ‘is — chibi (| ~iVs thi: it hy ic Is 
administrator of finance of the city of New Orleainn. ail oun So 
menibers of the common council of said city: that the bid of Joseph 
A. Aiken under ordinance No. 7079”. administration. series, Was the 
only bid received by the city of New Orleans, in accordance with 
the terms and conditions of said ordinanee, and the same Was ne- 
cepted by the city of New Orleans, and, in the Judgment of afliant, 
the sime was a proper and just bid in the premises, and gives but 
reasonable componsation for the services required to be rendered 
nnd work performed by said \iken: that on the dav following the 
acceptance of said bid, ge he 28th Mav, ISSI, there was received 
Ht) tlie oflice of sulfiant, cis all dipinistrator of finanee, a check iis Heconl- 
airline 4 bbd-inaeae salel cleat for the contract under said ordt- 
dinance No. JO7O, and said check not being certitied could not be 
received by affiant, and said bid was therefore not opened or con- 
sidered by said common counell 

B. T. WALSHE. 
Adin? binanece. City of Ne uw Obrleansa. 

Willian Fagan, being duly sworn, deposes and says that he ts 

administrator of commerce of the city of New Orleans; that In pur- 
<thinece of ordinance NO. 4O0G9 2 administration series, dat 7 May ¥# 
ISS], after having given ten days’ netice in the official journal, the 
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. Daily States.” that he would It COLVe all al 7 proposals for the enle 
or the building anil rey, irine of Whiarves ana landings of the CHV 
of New Orleans, and for the farming of the revenues thereof,” he 
received but one byied, viz... bid) from Jo- pon \ Aitken, of the city of 
Ni \V (orleans, duiv aceonppanse , my & Oo rtitied cli CK, as POC LETS d by 
said ordinance No. 7079. and ata lower rate for the contract than 
ich had existed between the said city of New Orleans and 


7 


ea* ’ : . ; *% " . . . 

Thatat a meetine of the common council of the citv of New 
in lel (>) thie ath Mav. ISSI. i) the othe a the mavor of 
tha CLLN t| e bid of “1d Joseph \ Atken Wits cope ned, “nid if berg 


~< bi eens } \ 
the only bid beine imoall respects conformable to said oral- 
it) No ity ania eafistaet | * to the counenl of the city of 

Si New Orleans, th “une Was, aiter due deliberation, accepted 
by the satd common couneil, aid thereafter, ino pursuance 
thereof. a contract was made thereunder by the said eity and said 
Aiken before Samuel Flower, city notary ; and deponent further 
Phiat tie dia Call bea? lin business as a me rchant in the eity 

(>i Ni W Orleans durin. mastiiy Vers. thisat he lies been interested Ii 


stenmmbonts amd: s enbiboutine : that heis aware of the interests of 
’ 1 ’ } | as . . . . * 
ecommerce, and With the wharves abd landings of the citv of New 
| that without the 

| 


(orleans. so contraeted tor bv Jose bli A. Aitken. ane 
, 7 . 
LLa'te | aha rent 


meree of this port could mot be eon 
OX Pcrse would aeerue thereby: that the amount of expenditure 
ry to rebuild and repair and keep in repair the wharves 

anid laPbdines of the city of New Orleans is mueh mreater than 1 
ren riree?r Citles of this lohiton. by reason of thre btrhhieclise tend y ot 
water of the Mississippi river and its great depth at the city of New 
) ul currents thereof, and the treacherous nature 

of the bottom: of said river, upon which the foundations of wharves 
1) Pithddbiers tiuist pecs <Sarilv rest: anid thist by Pectson of the <hift- 
Ine nature of » tral bottom aha the clays - anid currents of sald river 


: :, . } ‘ ie . 
said wharves and landings are required to be constantly renewed 


and daily overlooked and repatred: that vour deponent Is satistied 
from his knowledge of said wharves and landings, of the Interests of 
the commerce of this port, and of the amount of whartag charges 
under ordinanee No. ZOES, administration series, that the charge for 
sald Wharfagwe is a dust and re sorrel COED Pv sation for the use of 


} } ) 1} } } . > 
Silla Wharves nicl hahedinges, allowing littie, 1 anv, hnarein lor prot 
the contractor, Joseph A. Aiken: and deponent further savs— 
na . - . : ; 

Phat he examined the condition of sald Wharves during the week 


precedy ye the 2th May, ISSloand found that Ly reason of the high 


stice ol Water on the river and other causes the Wharve ~ ana lsniad- 
lhpers piteh Deen oreaiiv Ubicde rrapddae dl, many of thie Th) have sunike iP anid 


tliat when tlre Vat falls han of them will bye “wept away by the 
force of the current and caving banks, and it will be necessary 
to entire recorstruct the same, entailing au Vast expenditure of 
Money, 


WILLIAM PAGAN. 
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Personally eame and appe ired before me, the undersigned author- 
itv. A. Walker, Jr, of the firm of Hearsey & Cri aighead, who, being 
duly sworn, pst and savs that he is connected with the Daily 
States, a om We prlper published an tha CIty ot New Orieans: that the 
hine newspapers, marked from “one” to “nine,” and presented to 
me, commenciig on the ISth Mav, ISSI. and ending with the 27th 
May, ISSI, viz. on the Sth, 1th, 20th, 2Ist, 25d, 2ath, 25th 26th, 
and 27th divs al Mav, canned threat oWwlhg to an thntervening Sunday 
nine publications were made during the said ten days, same were 
printed and published by said newspaper, the Daily States; that 
the official advertisement therein, being ordinance No. 7079, admin- 
istration series, and the advertisement headed “municipal adver- 
tisement,” were printed and published by said paper at the respective 
dat s Dbchdide cL, Ih econ lance wit I instructions recerved Preotn the city 
of New ( rely iitis, sibicd Sil i] hie Ws}) ctype rs Were DUFC lh: red of said Daily 
States for account of Josheph A. Aiken, one of defendants herein, 

HEARSEY & CRAIGHEAD. 
A. WALKER, JR. 


1 rsonally Coabie and cu poy cur’ 7 by lore me, the undersigned authore 
itv. Rt. BB. Matthews, of the city of New Orleans, who, being duly 
“Worl, le Perse = and Says threat he Is Oe of the local reporters ot the. 
New Orleans Picayune, a newspaper printed and published in the 
city of New Orleans: that he is a stenographer, and was present at 
the various meetings of ee conmmittee of the New Orleans Produce 
exchange Cotton I ac ‘hie MM: initime Assoc: ition. ana othr I's, hele 
for the purpose of disc Issllic anid pore jr imine an ordin NCE to be pre - 
sented to the citv of New Orleans for adoption, conce rning the wharf 
repaurs ane Iniprovements and coll “tion of the revetitles the reot: 
that, being shown ° Exhibit Cy” made part of this his aftidavit 

cll be contalbihng a report of the proceedings of said commit- 
Ss tees, «le ponent save that the same were taken down in short- 

hand by him, and that they were then written out in long- 
hand and furnished by him to the New Orleans Picayune and pub- 
lished it) sid ee that the said reports as published ane 
found in lexhiibat gl. Og are true ania correct abstracts of the proceed. 
air rss JdC! le Dy = lad comnittees, ana that the facts therein Sel forth are 
truly stated. 


Rob. MATTHEWS. 


James Prague, being duly sworn, deposes and says that the 
steamboat Natchez. when not laid LLP? Plies reeul: irly between tire 
port of New Orleans and ports of the State of Mississip pp and inter- 
mediate ports on the Mississippi river: that her landing in the city 
of New Orleans is at the whart erected near the front of Cenal street, 
Where she lavs, loads, and unloads her cargoes, and makes use of 
said wharves there erected for the convenlence and protection of com- 
hieree, 

That the steamboat Ed. J. Gav likewise plies in the same trade, 
and in other trades, and has a like landing at the city of New Or- 


lle 
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leans, which is used by her in like manner and form = as by the 
Natchez: and deponent further says— 

That on POT) May, ISS]. the day on which defendant. Joseph 
A. Niken, assumed control of the public wharves and landings of 
the city of New Orleans the sani were ina dilapidated and ruinous 
condition, arising from the iminense body of water of the \[ississipp 
river, then almost overflowing its banks, with a rapid current which 
had THLE rinined the fc utddations i) il vreat many plane of the sid 
Wharves and landings, and caused the planks, stringers, ani pre Pete 
phornalia of said wharves to be loosened, and required the most 
wiatchfuleare in order that accidents might be prevented, and also 
from the effeets of storme. wear and tear, and the natural deteriora. 
Llon OF traterial 

That an doin se expenditure OF TONES Will be red uisils aha 1) 
CSSArV, AS SOOn as the waters of sard river fall to strech rf eree as lo 
|) Thoitl Wo Ik by bhie prberp oe rly done, 11) orde rio renew anid lotaal 
11) Pterous places this <td whit “Wh. ana landings ‘ ane dt preven lit 
furtaer savs— 

That he has been cugaged for many vears on the wharves and 
landings of the city of New Orleans, “is ail ¢ miplove of sled City of 
New (orleans, cas ole of the COUTTD TPL OOD counell of the CIty ot Ni wr Oo Pr 
leans, and as an emplove of Henry Ellerman, Esq., late lessee of the 
Wharves and lnndings, frome the year IS7o to the Vear Iss] 

That he is well aequrunited with sate wharves nid lean liners; that 
itis lis duty to ascertain the number of boats landing and depart 
Ineoat said wharves, and make use thereof, aseertatning therm ton- 
nave and personally collecting the bills for wharfage dues: that 
from the receipts of said wharves in vears past and the expend. 
tures absolutely necessary to keep said wharves and landings in 
Proper order and condition, afliant states that the amount of whart- 
ave dues tixed by the common council by said ordnance No. 2Z4ES of 
thre administration =\ rie 4. dated January ti ISG>). Is gb extreme I\ 
ronusonable charge, ana ho’ bevond al Proper COPED Dp ve Hsuition for the 
isc of <td \\ harves for conventenee of steamboats. steamships, funnel 
other water cratt. 

That he was.an emplove of Tlenry Ellerman, Esq... late lessee, for 
live Vedas, who collected Whartina city Sat a ereater rate thy iti thot 
contracted for by Joseph A. Aiken, and said Henry Eilerman | 
clined to bid again tipon said wharf lease, and declined to have any 


further connection therewith, 


J. B. PRAGUE 


Max Kenison, a resident of New Orleans, being duly sworn, savs 
he has bee hn owner anal lhhaaster oft stermiboats lor many vears: is 
now manager of the New Orleans and Odin lousas Packet Compan 
is familar with the Wharfage accommodations of this and other 
cities on the Mississipmi river: considers that |v enuse of the bette r 
facilities and accommodations given steamboats in New Orleans that 
the Whartage charged steamboats Was as Pre asonuble as ure chara | 
elsewhere, and Is well satistied with the rates of Wharfage charged 
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it New Orleans. The wooden Whuarves ane wide POORLY 
su) levees permit boats todo more work and with less labor than 

cil ahi other pornt he is aware of: considers that the wooden 
\\ harves une also the levee Poor bye liane them are absolut lv heces- 
“ary to enable boats to receive and discharge CaPreo with economy 
and dispatch: has always felt the necessity of more and better light 
on the levees and wharves and also for more police protection ; 
There hiss hardly Iie (li tt SCUSOT threat he nid other steamboat OW ers 
ahd tuasters have not had to eall on the citv authorities “nial demand 
Lhiatl more police protection be viven to steamboats doing business 
at the wharves—the general answer to which was thet the city had 
Ho meney to pay more then than was already given ,; has no doubt 
that the interest of steamboat owners will be greatly benefited by 
Haiproved liglits and miore police force (rt) the CVCCS and wharves, 


M. KENITSON. 


Strveyon’s Orrick, Room No. 19, Crry TDAus, 
NEW ORLEANS, May 26th, 1881. 


To Lon Win lesan, administrator of commerce: 


Sie: Th compliance with your request to re-examine the wharves, 
bulkheads. and levees of our river front. | have the honor to report 


mee ' 
i peep pae\Ws : 


The high stage of the river prevents my ascertaining anything of 
the troe condition of the understructure of the wharves. What is 
here within are faets only of their upper structure. 

Wharf head Eighth street blocked and leaning towards the river ; 
flooring repatred and in good condition 

\\ bard bie 7 of SOVe rth street blocked ane sinking 

Whart head of Sixth street is in coord condition, [t~ approach is 
planked —{lr planks ul whieh are old ane deeaved, They should be 
like away nied the approach ballast. l. 

The ship wharf extending from between Fifth and Sixth to See- 
ond street is blocked at its upper end. The flooring is good, but 
the apron is old and well worn. That portion of tt between Fifth 
amd Fourth streets partly blocked and = flooring in fair con- 
lition, but apron is old and considerably worn. That portion at 
the head of Fourth street needs six or twelve new planks in the 
flooring, anid many of the planks ure loose—an Indication of de- 
caved stringer. That portion between Fourth and Third streets 
blocked and <Iniking: [Wo Rew mooring posts are needed : hear 
Third street ten new planks are required. That portion at Third 
street is in fair condition. That portion between Third and Second 
streets needs about one dozen new planks in flooring. 

Whart lead of Second street settled unequally in several places, 
but its flooring is good. 

Wharf below the salt wharf. flooring in fair conditjon, but apron 

ceds considerable repairs 

\\ bind betwee li lirst and Sorapeaaru streets ana towards Sorapaaru 
street sinking: its floorig is good. The wharf is partly blocked. 

Old Dominion wharf, between Soraparu and Jackson streets, Upper 
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end is blocked and is in need of much 


Wharf is settled in many places and its flooring needs some new 
planks, while old ones need more spiking, being quite loose 

The long steamship wharf from Jackson to Nun street, upper end, 
near Jackson and Josepline streets, is blocked [and] las settled un- 
equally, showing considerable depressions. “The lower end, between 
St. Mary and Nun streets, the same as the upperend. The flooring 
of this entire wharf ts in good condition, 

The levee between Josephine and Nun streets needs considerable 
lilline On account of He hie erie of thie Del Pil ren track. 

The bulkheads of the fourth district are in fair condition 

Wharf No hy | LWeel) Nun i] (| ( cieste streets, i kee half Way 
out from the bulkhead: the rest, whole piles. [Tt has sunk in one 
place, Which at present is in oa weak condition. The floorme Is 

rarr 
(HW) Whart No. 35. head of © oleste street, blocked half wav out 
from bulkliead: flooring needs some new planks, and many 
of the old planks are =O, Nees rFmore spiking 

Wharf No. D4, between Celeste and St. J - street=, blocked half 
Wii¥ from buiklend or line >] I vel thoor ee eood condition 
one hew mooring post is necded 

Wharf *.0. 355. between St. James and Market st: -, blocked half 

ee ae “ur ‘ 
Way ont from bulkhead > pilatliks good, but some of them are loos 
needing more spiking 

Wharf No. SZ. head of Marke street, two-thirds of which ts 
bloe¢ked > planks and flooring wood, but some of them are loose nnd 
need fastentineg 

Wiarf Noo Ol, between Mark ne Richard streets, blocked half 
Wilt Out from ly tlc dac 1] at Orie od. b it rapcaran lanks heed triste ll- 
inv’: two mooring posts are also needed 

W hict No Ko\ D between Riel I bie Corian streets Nocked halt 
way from bulkhead: new planks are needed in the flooring, while 
many old ones are loose: oe Hew nieortng post needed, 

The connection of this latter wharf with wharf No. 2S has sunk 
Very miueh lis Hoa say as OC) 7 

\\ rart No ty herd Yt Corpaneve strect in ek od lf way cotit from 
bulkhead; many planks are loos 

Wharf No. 27, between Orange and Raee streets. bloeked half wav 
out trom bulkhead thas prillas care wood, borat “Ole Of them ure 
loos One NeW ioorlle Prost is hecedou 

Wharf between Robin and [lenderson streets blocked half way 
out from line of bulkhead: one new mooring post Is needed: the 
Whole wharf is slightly depressed; the flooring is fair, but some of 
the planks are hose, 

Wharf just above Henderson street blocked half way out and is 
much depress | 1) “OTE L¢ } ives lo rine fea} I) Lt soled planks are 
loose ° Ole <tringe) Is ecuve i bosned LN 

Wharf No. 20, head of Terpsichore street. blocked half wav out 
“Ole sSIXNTOOCH or tWerts Hew planks are beedec —~C pan} dope “slols of 
surface exist, and many planks are loose; three stringers are badly 


decayed. 
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repair. The res! of the 
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The approach to this wharf is planked, which 1s much deeaved ; 
11 ~houild be Pelnove d, the approach fille with sand and CcovVvere 
with rock or gravel, 

Whart NO 1S. betwe ct) Terpsichore tie Thalta -[rects, blocked 
half wav out, depressions exist, and some thirty new planks are 
needed Whiil cotta Ps ire loose : thie approach should by tilled and 
then covered with rock or crave! 

Wharf No. 1S, between ‘Perpsichore and Thalia streets, blocked 
half wavy out and has settled unequally; about thirty-four new 
planks are needed in the flooring and others are loose; the plank- 


’ 


Ing of approach ts badly decaved ; it should be taken away and the 
approach filled with sand or earth and covered with rock or gravel. 

\\ heart No. ke hetween sv rpsichor hid Thalia ~Lreets, blocked 
half wav out and leaning outwards ; about twenty-one new planks 
cite needed and oth rs ae loose : tiie approach heads repair 

Why int No Lt) yust above ‘TPhaadia street, piled ; about twelve new 
planks are needed and many old ones are loose ; the approach to same 
needs repair. 

The bulkheads of the first district are verv rickety ; the levee is 
in fair conditio 
f, from Thala to Calliope, piled; about 150 new 
rand many planks are loose, 


Wharf head of Calliope street piled; flooring fair and some of 


1 , 
Dara Whiark eXtenadmg@ trot \l- i‘ 1) ior street to hear 
, , . t . 
Latavett “treet, needs a number of tew platiks mm the floorine, and 
" , _ : ; ’ : 4 i , ; 
manv of thie (ii6] Palins cLTe® Lovers =| new SLPINVCrs ake heeded ° 
} ‘ ? } 
Live aperot SPiOWs of need Of new prattine net Veneradi repatt 
; 

) : 
Stenthiboaut whorl Prete Latave » Canal sti Lt O1OCKCd anid 
ss e al } ’ ie ‘ rr } : 

pied, some OF Le pp LAS ATC Loos hid SOTheG Need Tepiaecihe OD 
** ’ ’ . 
new ones, While its apron needs much repay 

ee*s ." . . 

Phe levee thus far is in fair ordet 
i i ] Bp . r 4 .% : + De 
t] Steamboat landing, from Canal to St Louis streets, mostly 


} } 
blocked or cross-capped, sibhedh Ith Deed of the Usllili daily rt'- 
| 
' 


pairs—the taking out of planks broken th 


’ 7% 
Wrigird. , 
Steamship wharf. froth St. Lous top DEED WAV, IN front.ol Jackson 
..9 } , a] J Satna 
“hare, Hlocked, Sore pidtins itle Lop ps rich thy flooring requires 


the usual daily re pairs, 

Picavune tier, from midway, in front of meat market to St. Philip 
street, mostiv blocked, and requires new tenders, four new mooring: 
posts, and many new planks tn the floor, while many old ones are 
LOO, 

Wharf, lower 16, opposite Ursuline street, partly blocked and re- 
built last November, is commencing to cave 

Wharf, lower 17, just — Hospital street, partly cross-capped, built 
list Novernbe ro Is cavihg 

Wharf, lower ] S, just below [feosy tal street, entire cross-capped, 
and built last November, is in tolerably fair condition, though com- 


mnchnemng to cave. 
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Wharf at head of Mandeville <treet, built last November, has « li- 
biped enved The planks have heen saved ana stored upon the 


Wharf af between Mandeville and Spain streets, ditto 
The steam apy Wl int from Spain tO Muehien streets was built last 
Novem bes tried Is Iti air condition bart COJimMICuHCIIL to cave 
Port- et wharl Dtitit last NO ember, 1s entirely caved : Its 
planks have been stored upon the levee. 
harf between Port and St. Ferdinand, ditto. Wharf head of 


tryed y caved, but Dhevdae of its planks have 


, 
St. Ferdinand ninio-s 
ri i ret} a ‘ 
' ! P |? wos seen Ort 
Woiasarl op a> Uae mevee Steatn Coton rcss Is bHeuriv cli- 
Lived ive lL} lessces are stovihng its pridtins Uprolt the levee 
\ i , ' ‘ ’ } , . | 
Wharf at Montegut street, caved. “None of its planks are removed 
\thantie Press whiart, ditto 
THe Wharl, ditto 
Bros ‘ ? nae | 
4 oe, a { il ] {j ) 
|) i 7. | Wirtl «bitte 
’ ! ‘ | , ] 
an I Lik] ds of Lite “CCT init thy rel ddistriets are dy LOO Coll 
t 
(til (oy) 
, 
Jee f 
r} | : | . Pa 
Boy bho’ abhiadd CPfoss-Cappihe are bcatis etipbloved hs DOLE set 
| ; * 
. . ; 
tied WHlrves OF POrlLolis « barves tou desired level, and whieh t | 
. 
| ‘ et ‘ } yf i ’ } ? 
a; eS i / tikwias ; Best? cas Ved Boprlropn is TemMovVed alia repleed \ 
' i 
' ' ; ; | ' y?} } ‘i? i ; ' ¢ | } 
P scbiitied 7 t { 1%] 1] (‘| Hey } ' i? tii _ bbtati Cpithiehbisto] ee | ar , 
. , 
; ' ae uy | . | ' 
eM ANE TOOT L tits (Ool Work, Whlledt clokie Weil is | te et BS eee ET 
NeW POLeanas \ singularitv is the covering of the wharves during 
, ; ? q 
plerdy W ce} baad fthim Weilie’ Statbotial ror weariv a month bres 
] ] . 
have formerly caved, and are expected to cave when the water las 
We be i mav as we retuerk that the Grenerabl Ceovernment 
. . ] | ‘ . ; 1] 
poriidige is hihi dha mav vo chtuirelyvy Which the Water lalis. 
Verv respecttully, 
: . 
. ‘ ‘ 
(Signed D. M. BROSAAN 
(afi “ pie itor. 
4 
| hyper 4 lint the forevoing isa true ana correct COPY Prom 
: 
Lite { (AS 
. y i} . . | sele ‘ 
SUTrvevaol . tit ‘ Ni \\ {)} Wiath* Jui BLA ISS] 
’ P . riod) , 
INO). J. FITZPATRA ER. 
Necrehary (Padget ( fiiel (leri, 
i je) : 7 , . ‘ ‘ 
ne SURVEYOR Ss Orrice, hoom No. 19, Ciry PHA. 
, . ’ 
NEW ORLEANS, November 3d. 188] 
Thi: : ; Hats ‘] 4 t |) 1) Son pes t + | } a i ae ] 
ijl is 4) €°4°0 3 83 Bere it Pechi tire ‘? Bee hmLLTA rout, Ospeiti lo 
1] 
ior =TTeals is {ls ! ioOWws 1a) \\ ‘ ’ 
my tlospital to Loutsna st t= the bank is «a eae) : 
By. 1? | yf, Leta . i an ireel iit bMtitin io «i Cavile Dstlik 
j ’ } Re. } } ' 
int a VC Prk) PALUPe abe UT pra Whilch No Work, such as Whliiirves, 
, ‘ 5 7 
a nie sg ' ‘ picave stored 


I ’ | ' ' j *4” ¢ . ? } ] ] . | - ] 
: from Loulsa to Dolor streets the -bank Is a Washing bank. 
j ] ] ] ’ * ge . ° 
pron Wiilch DUK iieCads prroperis constructed have stood, except Lye 


iN 
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tween Louisa and Desire streets, where bulkheads do stand, but 
Wharves are vearly washed away, and except caves at Lesseps street 
. : ; . * e . s : i 7 } 
and in front of the Delavigne brick-yard where the bulkheads de 
not stand, but are vearly washed away 
LOUIS H. PILIE. 


Assistant f “ty Supre Mor. 


Appraisement of Batture 


New Onveans, July 25th, ISS1. 


After having carefully examined the batture between Notre Dame 


’ 


St.. in the tirst district, and St. Louis street, in the second distriet, 
the steamboat landing in front. and Delta and Water streets in the 
rear as shown upon a plan made by D. M. Brosnan, city surveyor, 
dated July 25d, USSl, and having established approx mately the 
measurement of the vacant portion now used for the purposes of 
COT Tee 1X stenmboats ana other Witter erait tor fondling shied litl- 
loading, | have appraised and estiraated the value of the several 
twelve portions (if they were susceptible of being sold) at the fol- 
lowing amounts, Inelusive of streets, to wit 


’ -s | { ‘ | ’ * 
oJ Pridy , mire landing, (rirod, ane Notre Dame Me Sisco 


N 
No. 2. Girod, Lafavette, Water, and steamboat haihading b>) 
NOLS Lalave ite, Poveras, Water, and steamboat landing bey CHEM) 
No. 4. Povdras, Gravier, Delta, and projeetion of Water 

ot rent yt POM? 


a 


gees ; = “ee 
No. o. Povdras, Gravier, projection of Water, and steam 
: pro 
‘ 
, 


Pye landing a PALL 


Noo 6 Gravier, Canal, projection of Water and Delta ™ heb HOD 
\ 3 


o 7. Gravier, Canal, projection of Water, steamboat 
; by 
lahading eee ae | by (MED 
°es* } . Pn ' " top i 
Potal amount first district mmm - BSA UNM 


y ’ ‘ ‘ 
Secona aistrict 


No. S. Canal, Custom-lTTouse, depot L. « N. R. R. and 


<teamboat landing ve : 000 
No. {) Custom-LPouse, Bienville, sugar shed and steamboat 

ins is Se ee 1) COM) 
Ni lt srenvills ( ontl, sual =hed \ | trbtoorat rid 

Ine nin | SO nae : S OO) 
No. TL. Conti, St. Louts, sugar shed and steamboat land 

Co RRA ' A tage <— ae op EO) 
No. 12. St. Louts and below Clay, and Mississippi river OEM) 

Total aout second district a a — E25 ON 
ge OE Me ee ny ea ae ee S72 IS 000 
Second district ee | 2 OO 


rns Oe ee SO7 7.000 


J I}. WA Lore DI; Apprarse ig 
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: Serveyor’s Orrice. Room No. 19. Crry HALL, 
NEW ORLEANS, Sept mber 12th, SST. 
if city eouncell ; 


(GENTLEMEN: In obedience to resolution No, 7524, administration 


} ! 41 as ; ‘ . 
series, | have the honor to report that the extent of the port 


i} where wharves have been built is from Toledano to Elmira 
‘treots,a distance between said points of tw ntyv-five thousand 

’ - , ' ; } ’ 
two hundred feet (25,200 feet), from which must be deducted the 


. . i 
various privileges granted by the citv to agents of steamships ana 
to railroads. ete.. as follows. to wit 

eet 
Ist. Dlood or mutsa Whart at Poledano street ete 50) 


o>} \ ‘7 ' ‘ ae : ‘ a ro 
an lu ey t? 48 | rN a Ma aa Ware bpertise ( oOmpanv, from 
Vileasnnt Ilartnony streets, bv ordinance No, SY, 


car 


.\ ~¢' 7] = - : — se jo 6 ¢7 
‘> 2 1 | : ae ‘ ] . 
84d. To NMississipol and Dominion S.S. Company, from below 


. ‘ y 
Sorapiuru to ferry takiadhie al Jackson street. as per ordl- 


; 
—— 


} , | he 
. bil Ca dT Ri Tt il . - Wi irl [ '? mitii mita' <i ” =| No =a, 
. a ar : 
ordinanee No. Floo, administration series as Ist) 
; » " " 
(otiy ao c i ae ‘MaDeeaeree 0) 0) GLa i ¢ :? the “Geo a oraditminee 


(sal ‘ . ‘ " " l, vi. 
fr il » Wile r-Works  ¢ ta} bri i>] SUppepei\ }riye Copel LP isbice 
a ' 

Xo ee bea 

r% } ? ? 
loth. “Vo Poand Ge borwood & Co. steatuships, from: [ender 

, . , J 5 speak Dares: 
Ol to Perps l “Trees, OTaALATC No @iaed, chadnihi- 


to Thalw streets. ord 
ries : ws So 
th. To Chieaeo, St. Louis and New Orleans RoR. Company. 
Prot hy Ha te Crile n @ sireects ordit mice No iOGo, 
Te | . ‘sz 
both. La Lu ' nicl Nashivills iW IY Conmpanv, trom 
Gaiennie to St. Joseph streets, ordinance No. 7282 
\ -. . yp 


l4th. To Morgan's Loutstana and Texas R. RR. from abev 
Notre Dame to below Curod streets, ordinanee Ne. 1402 
new series mone 2 (0M) 


+ ‘ 


 - , % 5 . , a 
loth. kerrv landine at Canal street 4 eae Leo) 
4] A» wt fe ; j ; ' é hy } 
loth Pes ProOmIWedll Sternumshiip Lines. front Louts to Toulouse 
. ee . De 
streets. ordinanee Ne cn Oe ee pt) 


— 1) pes , ean ae - : 
Lith lo Morgans Lous! that cuddles rz 1S lt. i. at head it ‘e) 
Ann street. including terry landing, ordinanee No. Ti). 
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VS MRS. CATHERINE M. AIKEN, ADM X, &C., ET AL.. a 


18th. To Morean’s Louisiana and Texas R. Ro and S. 8S. Com- 
pany, from Barracks to Marigny streets, ordinance No. 
GOTdD. A. S. ; ae Ga eee aa nas So eee 1) 5) 
Amount of wharf privil ve given away _ §.8396 
Lu aving a balance of wharves not given away _. a ae 


7 . 7 1? : 
Verv respectiuliv, AXC.. 


(Sierned) D. M. BROSNAN. 


( ify Seti meyer, 


of this 


* } ’ . + 5 ‘ ; . ‘ . 4 a. . ° 
citv and State, eheadgced mn tlie Lyuas tne ss ol shilpae@ent: tliat ic 1s well 
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: ' "ee : all oo 
miformed as to the facilities given to the shipping of the port: that 


t been a ereat lack of whart room for 


vessels Visiting this port: that in conse ie thereof they frequently 
bisa to hay ale bie ciliet outside 1) ae I cont hae rtiwe, thine snd four 
abrens ar to iro this Lil real Lys | Lptiie hic LNCOnV bie nee Is 
incurred, and the cost of handling cargoes is greatly mereased : that 


» | l- 3 77 ley 
building continuous Wharves along the river bank Is grealts heeded, 


} } ] ] — } +! ; r\} . +] t } i 
ahaa hes Poorer Deer), aqhesirecap Tp\ POC’ STDTGDEDETISS » Cabal It Was on of l it’ 


| 


perynped pa | things «bh mancded by the Maritime Association when the 
present Wharf orcdinanes Was bere a pW Ud, that constructing the 
said continuous wharves, as required by the ordinance, will largely 

. + 
Inerense the ameotunl of the wharf room ana be of ereul her lit to the 


SILAS WEEKS. 
| Sworn to and subseribed before me, at New Orleans, La ’ 


SAMUBRL FLOWER, 


, ne 
Notary Public. 


Personally cnmeand appear ib before mie, the undersigned authority, 
ny. . lv sworn, denoses and savs that he is a 

mister builder for fos bei l A. Aiken. whart lessee of the wharves of the 
city of New Orleans: that forseveral months past he has been engaged 


_ 


in building. rebuilding, and 1 prcarinrce Ula Wharves for the use and 
benetit of the ships, steamships, steamboats, and other water craft 
trading with the port of New Orleans: that he has been engaged in 
tl) tf betisi)ess for manv Vears having h) CT) Jt} the employ of the 
former lessees of satd wharves, Kager, Ellerman & Co.; that he is 


Werhacauarhted With the mode and tanner of constructing wharves, 


with the condition thereof in vears past and at the present time, 
and is theretore able to speak Khowlnely thereof. 


| fatol 
Aflinnt savs that thr wharves below St. Ann street to the lower 
limits of the eitv. where thev had been crected, were left in the 
month of May. ISS1,in a wretched and deplorable condition: that 
hefore the repairs and rebuilding thereof commenced most of said 
wharves had either sunken and floated down the Mississippi river or 
the timber and piling thercof settled in eddies along the bank of the 


1 


S—I1i 


OS THE OUACIIITA & MISSISSIPPE RIVER PACKET CO, ET AL. 


river, and that there was no foundation to any of said wharves, and 
thie entire superstructure of the third district hid Lo by erected 
anew: that the few remaining piles which had been sunken tnto 
the river bed had to be removed by the and of steam Hp PAPA, 
they not affording anv foundation for the ji roiathent structure - 
thata total rebuilding, after having taken away the debris of thi 
former works, has to be carricd on and executed by the present 
in the 


a 


' ; . +7 . 
Wharf Jessee, excepting three wharves now partly rebuilt 


} Bw . P me . : , } Ne ? 
said second district: that the press nt whart lessee is chaaged by the 
] ‘ . ] . " , 
aid of stent apparatus, secured at great cost and of the most im- 

} j = | > } ] * ‘ eye ') 
proved puatteris, With matertats the most expelsive on accotnl Ol 
‘ i 
, Ve , ; . oR 
Pcie qQuraaidiyy, are Deli used un the most systematic and Workinal 
likes deacenae in the rebuilding of sad wharves Phie steam pete 
ly ‘ ’ ‘at | i} beynye Bae. 1} " ila {| ' vives? {| ' > vl Poiii’s 
(it'] ' tit | iil Peicil) ii pt if plies 11) iff Trewern. j ss ’ bd 
" j ° , ‘ ] ' 
bere ofa teneth from fittv-five to seventy-five feet. and they are 
' ; 41 : ! - ss , | a ‘ ; + } ) 1y)}«? 
paadced Tn the Ded Oo Sld river, those neares > tH SHOTS VUE 
: } 4] bx eed : ; | ] | ] i : a ae 
driven cad gl Crepetal Oi thirtyv-live feet below the bed of sald rivel 
" ' . . . ' ' P ve ; 
and those of the outer trers Demme driven toa depth of forty-five 
i 
| bed of | | ae me 
to fiftv-two feet beneath the bed of said river: that thev are driven 
1229) rlatl ! her " i] byt ‘ torny ' 
PeOULAPIN Lperr@e rea thet Likeh) braced Wit “lief es Dba SLPS, 
.* ty , } , *“ 1] ne : : 4 ’ 
ahhed The PTeOn is placed the heaviest of planktig, all se IrelV fastened 
i] 
} ] j | . ] ss } ; , " " , | , ‘ ! ° ‘ 
atid bolted foeretimer ita thie ties thorough manner: tat as Wr as 
2 ! ! ' j 
ble WOrkECH aed ¢ Xpendituire of means to secure perfect work call 
: 


’ ’ , Ss . } ' 

be liad. the wharves of said citv now berne rebuilt exnnot be sur- 
| 
PAISSed, 

hata tie upper portion of <atd eitv of New Orleans. above tt 

> = . 
|. reed 1 market a better py pPearance Wiis pre ™f ritedl “als 6otdae Titan the 
1 ’ , " . : , 
present Whart lessee took charge of sard wharves. but that sare ‘ty? 


ee 
pearance Wits Mmereryvy Upon the surtiece of the sald Wharves, excepting 


17 ! j | } ‘cei Ss * ; } 
sastenihl portion of Uline “Lea boat WharVves, SINK Uleder Wwelrolits 
| whe we 1} | eee ae ee ee 
that are usually placed thereon, the foundation and timbers bi ier 


deeaved and theretore Tnsecure ana insuthier bit, anid thi: L to a-2red 


! ; } 
extent repairs have been made thereto to enable the ecommerce 


‘ 
' 


’ 
present operating thercon to make use tl 
succecding season of low water it will | 
almost the entire structures from the French market to the upper 
limits of the citw of New Orleans, especially the ship and steamship 
Wharves: that all of the said wharves of said city built during th: 
time the ©) New Orleans had charge thereof, through its own 
officers, Were Tnsecurely, Improperly, and insutficie : 
threat thre bene fits ane advantages to water craft by the press hit SVs- 


bern and manner of building will be of the createst nature. enabling 


—_ 


itiv built. ane 


’ 


them to load and unload heavy cargoes with great celeritv and dis- 
patel, dnd dna Waly lar more economical than ever bi fore. 

Cinder Captain Aiken's contract and by the new wharves 
Wy built and being built thereunder, the wharf room at this port 


for all vessels will be almost doubled, thereby increasing 
facilities and accommodations to that extent. and same was creatls 
needed, shipping formerly lying three or four abreast, and the ex- 
Pecnse has been correspondingly Increased, Labor Is now twenty tf 
thirty per cent. higher than of late vears, 


*. 


tiie 


— 
Sa 


EP So: an 


VS. MRS. CATHERINE M. AIKEN, ADM X, &¢., ET AL. yh 
We are using now nearly double the number of laborers used in 
former vears, In my wharf work for Captain Aiken. 


JOUN CREBBIN 


Sworn to and subsertbed before me, notarv, at New Orleans, La... 
on this secona day of November, A.D ISS]. 
Woitne =- bhi hand piel ser] thir ThA ana vear aforesaid. 
RDGAR GRIMA, 
Notary Publi é 


} 


Personally came and appeared before me, the undersigned au- 
Thiel ity, William s. ‘¥ rry, who, beg Uy “Wort, epose = nid SaVs 
that he isa member of the tirm of °* J. & ‘Terry W SONS, timber 
merchants.” of this citv: that he is under contract with Captain 


Joseph A. Aiken, of the city of New Orleans, whart lessee, to supply 
the prles and timber requisite and necessary for the building and 
ullding of the wharves of thie said city thicat he is prad hy the 


‘ i ’ ’ . } ' : : 
silted © aipelain \iken re vutiriv for the tlinber as furnished by lhien. 
st ‘ } ° } . . ’ ] ‘ . ; ‘ ‘ ‘ 
hie dt Thal iif eatl and Chewdbed Por seu fitnboet tllbeie thi ented Cone 
, as > - . . : . , > } re . i ted , ‘ i 
Wi bv far exceeds in quantity. order. and delivery, length and 
. ' . 


. ‘ ’ } 
“OHFTCLILV athhiv Orders ever befor recedVed Trom whart lessees lor the 


j , ‘ 4% i . F : 
Wharves of the port of New Oriteans it timber of the vreatest 


meric ‘atid thickhess that cnn be pred rewd Trot this forests are thost 
| } } ] | " ] 

COOPPSTIULDETLN detanded DV stile Cup clit Aiken, sbbia thiat with thie 

’ ’ ? 


nbicnse resources of his firm for that purpose they are unable with 
| 


“UllciCnt eNted ition to furnish Three scab Livsat tirratn rs Of seventy- 
: ‘ 
: sae 
Hive feet in tength are in constant demand, thev berg said to be re- 


quired to be poieunat din the bed of thy river toa ae peti of from lorty- 
ive to filtv feet to attain suflicient Sccurityv: Upon Which to rest the 
superstructure of said wharves. 

Phat athant bas seen the wharves now in course of construction 
or the use of the vessels arriving and departing trom this port, and 
li thee TEistahece during hahy years of vour afliant s atic lis firms 
Howledee catiel CA PePrrencee in suppiving tina be r said Whitrves 
Were stu iF structures ever erected i) this CILY, anid this thie ‘ X pPetise 
thereof is ve \ erent, ane such CN] nse os abs yhinte ly re quisite and 
proper to atlord proper strength and durability to the wharves for 
; 
i 


, 
[he ij- iThed Doeebye 


itoft the vessels there so trading: that new wharves 
ve been erected and are In course of ercetion from the head of the 

French market to the lower limits of the said citv, in the most seien- 

tilic. -vstematie. strong. and durable manner, with the best of tim- 

ber, aided by experienced workmen and steam: apparatus and ma- 

chinerv. My father, J. O. Perry, and lis former firm have almost 

xelusively furnished and handled all wharf timber for said wharves 
nore than fifteen vears past. 


W. 3 TER 


Sword fer nid subscibedct before mic. Gl Vew Orleans, thi 7th ol 
Novetpber, ISS1. 
JAMES FAHEY, 
Notary Publi 
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Zz. II. Menge, il resident ot thie CILV, alba one of the whart iC=SCUS, 
being duly sworn, deposes and says— 

That under and hy virtue of a contract of the 50th Mav, ISS1, 
of the city of New Or! with Joseph A. Aiken.a vast expenditure 


} ’ ? . 
Wwas-necessarv and rendered incumbent upon the satd lessee to 
’ . ‘ . 


! 


} } . ee ’ , * 4% , . ‘ ' ’ , 
place the wharves of the city of New Orleans In the condition ealled 
. , ; 7 P } " i . : ° » 9 
for bY salad-Comiract > thal thie Work Wis done rithe tae =“t thorough 
“er tif) ‘ ‘ nal ’ ; Tige pee ty a fey pe » 5 ‘ tay T ' E } *.? 
‘e, OE 1} stit, chdiei 3 Craitil ltl Lillis i i! { Shes i Oe PO BN 1h) Pravtdif 7) (dura. 
’ :* } ' : 
bilitv. streneth. and soliditv any previous wharves ever heretofore 


, ' ' , , . 
’ > 4 H ’ ] y 
Constructed fool uli behiehit of Ul Cotnmerce cf the port of New Or- 
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ron : ; 1 | , . " 
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, } ,¥ 
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" —_ 
; - 2 
thie Carll hie Lait? {j j \\ Willie) 
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\flinnt further saves thia is at ter of impossibility to da 
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Washed away OV the Waters Of the. river 
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SAMUL FLOWER 


Volary Public. 
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lights, by reason whereof theft is avoided, danger can be appre- 
. . . . } " : 
hended, property is preserved, the lives and limbs of the owners 
. - ‘ ° , } : . % 

aha criploves of stentnboats are the better preserved, ana tlie sihid 
} . ] a } } ) ? . t | oe wee ; ’ } . 
Vesseis are thereby crmibled to discharve ther cargoes ana thiell 
cheers and to receiveon board return cargoes with the same faciity 


" ’ ’ ’ } i i } | } ' ey ; 
“ail rhicelat as thev could DV GuvVvoahad thereby tessel Terr CX Pcinarilures 
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YS. MBs. CATHERINE M. 


pre- Sworn to and subseribed before 
lers this dth dav of April, ISS2. 
id 
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fore me.at the eitv oft New Orleans, on 


SAMUEL FLOWER. 
Nota Public 


Hid 7 Jesse WK. Bell, being duly sworn, deposes and says— 
ish That he has been a resident of this citv for many vears;: that 
swell acquainted with the commerce of this port, the needs and 
: requisites for a proper landing of steamboats, and the receipt and 
delivery of cargoes; that the space afforded by the citv of New Or- 
_ lenns to the wharves for the benefit of steamboats is larger. more 
convenient of access, more In the heart of the port, and more con 
chine Ive: tO the Hterests ane by Merits Of tl -tentnboats and those deal 
eo with them, and passengers arviving and departing upon them, 
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boatanyv other point of the Nissis<ipe 
rh) he kro treacherous nature of tt 
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brill ‘hi 
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at New Orleans. this ith dav 


PLOWET, 
Notary Public. 


SAMUEL 
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Liovd T. Belt, being duly sworn, di poses and Ba) So 
That he is interested in steamboats running on the Mississippi 
ing into the port of New leans, oWn- 


; ‘ TE ! ; ” } ] " “at ° of 
ing and controlling the stenmers Ashland and s. we mimibers: threat 


. " , } ! : 9 = . +) 
he is well informed as to whartage charges In varlous towns and 
. 4? ‘ Fi ‘ . a ld > } ? ‘ } . 
eities on the Mis<isstpor river and the faciities given to boats at the 


: } i 5 ‘ ? i 
construction of the wharves at New Orleans, of the vast amount ol 
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, ss : . . } : aie a ‘ 
root avaliable. tor tle iT livery of cargo and storage ol freight, anid 


thie SUPeLTIOYN COnVelledeces GIiVen cine oranted for mooring and tiak- 
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Ing fast the boats, which frequentiv come broadside against the 
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disechuaree ther reoes at New Olrieahs in miuel: less time than at 
1 s ° 

aLEaVE COLE Pl () tte \| ss iss] Pit) Ver, and at A hil less pate Of CX- 
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Sworn to and subseritbed before me. at the citv of New Orleans. 


SAMUEL FLOWER, 
\ if Pray Publi 
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lischareing ele rk. vor the 


VS. MRS. CATHERINE M. AIKEN, ADM'N, ac... Er Al. HO 


past eleven vears T have discharged continuously one or more of the 
Vicksburg and Bend packets, and, from my experience and knowl- 
edee of the trade, know that it is Impossible for these packets lo 
transact their business rif any othr r portion of the levee front of the 
city of New Orleans and make we KIN irips to Vicksburg, beenause 
of the lack of necessary space for convenient and rapid handling ot 
their cargoes. 

About four vears ago [Twas authorized by Captains Thomas P. 
Leathers, John W. Cannon, ania John WV. ‘Tobin, oWhers of the 
Vicksburg packets, to trv to secure tor these packs ts the « xclusive. 
privils (re of the Whar ana landing ‘il this head of Canal street, the 
prevdnat til which ‘he packets have always ana do now land, and to 
offer im return lor this privilege tlisat thee Vicksburg packets would, 
at their own expense, shell and keepin good condition the levee, 
and keep the wharf in thorough repair, besides making punctual 
and prompt payment of the wharfige rates—then, as now, ten cents 
per ton. 


bE. L. ISRABI 
de de Ls 4 4 ae 


Subscribed anid sWorh to before mnie November oth, ISSI. 
Yr. A. WOLFLEY, 
Cammissioner Onited States Cireuil fourt, 
keastern District of Louisiana. 


gee 4 b- , : ; . . 7 ry } rpper ° ‘ , ; 

William Fagan, administratol Ol cotnmerce, DbclIhYg “WOTT], Says: 

lam administrator of commeree of the citv af New Orleans, and as 

such have charge and general superintendence of all matters relat- 
4} ] ses =i ref | ‘ il F ~O ; \Y » €) Sens P Ps 

bie la iitt wharves abe it | or Liye ‘ ' \ tri Ye rieidtis, aba iT 

tory own personal knowledyve that the sum of ten thousand dollars 


cs r 

per ADM, prita OV The Wharf lessee, is at least 82.000 prod cube EeUnny 

rr ~ this amount necessary ter peas Lite Whiartinig rs, cContravel- 
. 1 


‘ ‘ ) ’ ; } ? 
nal officers, and other chiploves absolutely necessar 


! 
tion clerks, si: 
tor thr proper landing of boats and vessels, the proper discharge of 
their cargoes, and the securing of levee room for the deposit: of 
freight and the transaction of the business of shipping; that the 
citv of New Orleans is at present under an expense of at least 
$12,000 per annum for thes purposes 


WILLIAM FAGAN. 


Sworn to anid eunbseribed aT lore phe this 7th Nove reptne og ISS] 
JI. BENDERNAGEL, 
Nola i Public. 


hen) John S. MeClure. being duly sworn, deposes and savs 

thisat bie Ix él photographes by) OTe Clty crt New Qrlenuns. (‘tie 
vaged in business at No. 151 Povdras street; that during the month 
of Aueust, ISS], he was emploved by Capt. Joseph A. Aiken, wharf 
of Ci : LIS ahppea- 


t 


lesser ot this wharves of the citv of VOW Orleans, to take 
ratus and repair to the second and third districts of said city. on 
the river bank, there to make and delineate a true, }" rfect, and ex- 


act representation of the levees, wharves, batture, piling, streets, and 
buildings adjoining the same at sid points ; that the Various phio- 
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tographis inarked Nos. one to twenty-eight, now eXhibited to afhant, 
with his name endorsed on the back thereof, are true and pertect 
photographs ot the siiid wharves nia landings iis they existed crn 
the Both August, ISS. 

JOHN S. MeCLUEE. 


Sworn to and subseribed before me, the undersigned notary pub- 
lic, by Jolin S. MeClure, this 7th November, A. D. TSST. 
2 MICHEL V. DEJAN, 
Notary Public. 


D.C. MeCan, being duiv sworn, deposes and savs that he las 
been a resident of this citv. for nan veours: that he is well) a 
| } | : | ° . ; ; } : _ | , +* 7 hd 
quainted Witti ae commerce of tlit- port, thie bie (g™= chill Peciilisites 
| ‘ () I; i] . | =| oa 5 | in hig. " aan 2a 7 clolivers caf oe I’. 
ora proper landing of steamboats, fhe recerpt and delivery ob cat 
woes: that the space offered by the citv of New Orleans to. the 
~ I ‘ 
’ } , ’ ' : !' .* 
Wharves for the benelit of steamboats 1s reer, more CconvVvenleoit ol 


access, more in the heart of the port, and more conducive to the tn 
teresis and benefits of the steamboats and those dealing with them, 
and passengers arriving and departing upon them, than at ans 
other point on the Mississippi river or its tributaries; that he Knows 
the treacherous nature of the current of the \ississip ; 
ereat annual rise and fall of the river, and the action of tae eddies 
and currents and the shifting sands upon the landings mn front of 
ssid CIty, and the constant care ane 
essary to tadhitain slid Whiarves im thi proper Con lition to serve thr 
PUPpases lor whieh they were erected, anid 


no oriver, the 


} ; } , te ‘ : 
Wiitchlulpess requisite obhea nee- 


. 
the great and continual 


l¢ 
, ° ° ‘ ° Be ] 
CN PCchse PICU (i AL ali times ih tf britlhadiner. repeurine, aheb recon- 
: } j } } 
struefing “bled, Wharves, ania Likait it Is alithiost Hh passtore foo Tis chLh\ 


j 


estimate upon the amount req ulsite annually for building and 
repairing said wharves; that he is aware of the fact that the 
Wharves of said city have been largely increased in their length by 
reason of the addition of different districts to the citv of New Op- 
leans, and is COUNT of the tact thisat thye tonnage arriving ah aha 
departing from the port ol New Orleans is less now than in former 
Vears, and that the rates of Wharfage are as | 
Wharves sind landings : that he is well aware of the Oreat advantage 


4 } } j 6 cs | — * 9 i] 
shia econverlence atlorded to stenmbouts ania their owners frome th 


. ; ‘ , * . a . r —- : | } . * ‘ ’ 
use of the eleetric helits Upon tie river Trot tht thev atiord 
1 ‘ . ale . . ,. , . } 
additional security iar I hoats to cnable thiehii to disechare thier 

* “es , * b | ‘ 

cargoes al night ahd atlord a great saving ob thine Phcdl Uda reo 

vreal COLVCTITOIIC lo putssenevers Arrividle Ohl ablel -departline upon 
' } . | . a } ‘ ‘ ) P “al 

sthidh bouts, anid Lint tho CILV should be Without Siikei ele rice pertits 


lpn iis river tront when the same Is Used for Commercial DuUrboses 

that a police foree to quell disturbances and riots which so fr 

tyile nuiy Occur Whines the disorderly class ol Lea bveor'e rs of all nation- 

nlities, Who are emiploved LUPE this Various vessels arriving at cinhed 
‘ . . yan aie , 4 . ; : . 

departing from this prone, Is absolutely requisite tibial proper, aliel 


their duties as such officers hus- been. to the knowledge of vour 
afliant, restricted to the river front in the interest and for the benetit 


ne sine naaeeniamscauare 


os 
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of the ships and vessels arriving at the wharves in front of said 
CitV 


D. C. McCAN. 


“worh to snd subsertbed before lhe, cil the CIty ot New Orleans; 
this oth dav of April Iss ' 
SAM L FLOWER, 
Votary Public. 


th] John W. Tobin, a resident of New Orleans, being duly 
-worn, deposes and says that the receipts ef the firm of Eager, 
eliertmian & Co. as wharf lessees for the vear ISSO, during which 
their contract Was in existence, amounted, aceording to their sworn 
@eports. tothe sum of two lnnedred and fortv-two thousand two hun- 
nd thirtvesix "4, (8242,256.02) dollars, and for ISS1, re ported 
at SZA7.000: that the rece Ipots Lip) to date and the probable receipts 
from said wharves for the vear ending the Sist May, 1S82, will not 
ho by twenty per cent. said sam, and that for the vear suceced- 
Ing it is more than probable that said receipts will be further a 
ereased Ly fohh or TWenly per ce hil Ly) reason of the following facts 
[-t. ‘Phe disastrous thoods which have inundated the Muississippi 
Vallev, includitr the States of Tennessee, Arkansas, Mississippi. and 
Louisiana, and have caused a great failure in the crops of the plan- 
tations bordering upon the Mississippi river and adjacent thereto, 
Which found a market heretofore in the citv of New Orleans and 
© brought to said city by various steamboats and other water 
craft pavieating said river, and whieh londed at the wharves of the 
itv of New Orleans 
>| hat by reason thereof the amount of tonnage required to 
ri enrgoes will be matermllv decreased and thereby the re- 
Ceehpots TPeotnn whichis Will corresponding] ecrense 
dd. Phat bv reason of said failure of crops vessels trom foreign 
otha rloiarkets to obtain CAPLOCS, is thie will not be 
ible to obtain the same in sufherent quantities to enable them, to 


the mumber and. to thre extent of tonnage as hy retofore, to rece ive 
J. W. POBIN. 
Sworn to ined “tibseribedt before mie. “al thie city of Vew Orleans, 


SAML FLOWER, 
DY 01) fj Public 


Persconpanhive Ceunnne sired appeared peevrarree Phe’, thie nndersigned eit 
tv. Louis TL. Pilié, who, being duly sworn, savs— 

Phat leis a eivil enone Yr, cibiel bas been such for over lortyv-1ve 

rs, actually engaged in the pursuit: of lis profession; that from 

the veur PSob li}? tor thre pres hit day he has been officially connected 

with the eitv of New Orleans, either as crt SUFVeEVOrP OF issistidil 

city survevor, and is thoroughly acquainted with its wharf and levee 


SY stern: ar if sis assistant CHEN “<trvyvevor he drew thy) al] the specihica 
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Sworn lo and subseribed bye fore rie. al the city of New Orleans, 


this 15th day of April, 1SS2 
SAMUEL FLOWER, 
Nota if Public 
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VS. WRS. CATHERINE M: AITKEN. ADM X. €C.. ET AL. re 
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litnelits, aha estilnates rom th C(LLiie Tel preale nieces alla ¢ OOTLEPRUELTE SCOT) 
ony ‘wr ne Rs 
cerning said lights tubiad Uae poweranhd Value thereot; that i} on his re- 


‘ . , . ’ , 
= . ‘ » * ° . . — . «? ‘ . . 
turn to the citv of New Orleans, a restraining order having been 


} = ih. « i " |] *. a . + A ] ‘ . ' 
“<Ued DOV Libis honorable Court preventing the sailed ¢ irie¢ helits 
; . e * . 
" + : ‘ } . ‘ : ] , * \ * 
roti bere prune Into Operation, athant lp eprited to the eitv of New 
‘ . 


; } , ’ 
(Orientis for titormation relative thereto aha (Ireclions Cone rhiite 
; ? ‘ ’ ; ' 
tlie Satie. alld Wis by thr CIV counhell adlrected to cease wy Opera- 


determined: 


tions until the matter betore the co Ur had been 
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: ng ' " , 
Lt) | that lmiimediately aiter the said restraining order lad been 


! | , ° . " . , , 
(Lissolved by Virtue of an order of this honorable court, Ubon 
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eopustilitation with the CILV Coulee g acohtract Was entered tito W th 
the Brash Electric Light and Power Company, that patent being 


, 
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Lelorprtcerd by sila eity of Ni Ww Orleans as perl iyey the tiost conducive io) 
ll coneerned, and that immedtate steps Were LARCH DA 
said Brush Electric Light and Power Company to furnish the plan 
ated put up the lights for the sumot S40,.000,andto doso in the short- 
ble the: the said contract with said Brush Eleetrie Lach 
and Power Company is attached herewith and marked Exhibit A 
\fliant further savs that, notwithstanding the facet that the said 
electric lights were not in active operation until the Ist of Apru, 


. ‘ 1] ‘+ * : 7 oo : i ~~ sbhtiie P % . ' 
iss. “tlii Voll cuthiaant s Sak tirm diel during thrsat yy riod Co; Libeie 


[ t| “ene } | teat | ) ; ‘all «all 
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Ol thie lietits rPeaquiisite aha tiecessary to Pehnttire cory of Ve (oOrienns, 
7 e 
us Will mere fally appear by reference to the accounts of said city of 


New Orleans, to which reference ts made for greater certainty 


INO. JI. BROWN 


Sworn to and subsertbed before me. at New Orleans, La., this 6th 
davoot April, PSS2. 
SAMUEL FLOWER. 
Nolarn iy hlhie 
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vs. WVRS. CATHERINE M. AITKEN, ADM 3. &€.« Bt Al i? 


is to his knowledge. derived from 
his experience, that no wharf ean be built pon the Mississippi 
ir i buat da suc Lo which said Whart Cuil be 


Afliant farther savs that threughout his experience in this etty 
and his knowledge of the wharves and landings of the third distriet, 
whieh his personal mterest led him to examine and observe, he has 

known of any Work being done Wheeh could in any manner 


. ; | 1 ‘ ! , 7 8 
COUPEE Dae with the work done by present lessees: that the work done 


by them is in everv respect thorough and far bevond the require- 
TT nts of their contract: tliat the facilities afforded to shipping have 
been pel yere iy chided Pate er ys illy Pic reits f and the character ana class 
of wharve ; js far superior to the wharves heretofore In use 

\iliant further savs that his experience in the past has been that 


the Wharves in thy Chaired aiistriet tad to lie ADIRIAP TREY reconstructed. 
Afliant further savs that the high water now prevailing will surely 

, ;' 7 
restilt atisastrousiyv to thi Whieirves ried @'Pteill beeryey UX Prelise LEpron 


, , er 
ye’ [aie see! thr <Hiclh Was thre Tres! ) Lie biped Wiifer of iS, Lose 


} Rom } . ; 
the datuage cannot possiblv be estimated bevond the 


Affinnt further save that the levee in the third distriet is the land- 


Ine. and that the sard levee must be ‘ pot tly for the Purposes of the 
M. 0: LUMI 
Sworn to and subseribed before me, notarv, at New Orleans, La., 


\NDREW TERO, Jp 


Nota 7 Pubhlie 


. * | Ss 
iar mari & pool CURE" Ci ‘ prt pse tlt ae. =s Ullal it Is 
\} : ' " ‘ i 
MiterPestecd PEE stectipin . sEts [Peper Fd roghdied TP 
, ° ‘ } 
‘ '% : j : ’ : ' : ti ’ ; 
aries, wir ¢ itt brates Uda pee \ y OoOrleuhis Lids lit’ |S well 
, 
; " ' ' ‘ : “4 3 oa? 
buide rti ‘ oe | ‘ ' Wii ity as ' LSA Pe beov\\ + «t fi CILICs ot) 
' ‘ ; " >. j ‘ sa 0 ‘| e*¢ ‘ 

thie \lis<- “"sTPebot PIVer, abbie > | fen tO bDoamt= at the Various 

leatagittiars aoth « . 4 oy traced dae iwire ol Ube pecuilar Con 

‘ ' ' s # : 
<truetion of tl rves at New ©) of the vast amount of room 
’ , ; ; a. j } 
’ : " ‘ , " ' ’ ‘ ‘ | ’ 
uN ble for the delivery of storage ob Tremgiit, ane thre 
; ; 
~i) ry 7 ‘i \¢ rid _ f 4 ft] ify] Pepe peel eps pric! MigikK I? pL 
. ‘ j one ‘ , 
Tiist)= ton Chae 1) t. ‘gi bts) ae li Lyi Pyrenees ies aerclilisSt thie 
. ’ 
wharves heed . 2 reorcrmendi threpreal thre mre chatbied to recerve and 
. Beta ; ; : , ’ 


to discharge their cargoes at N Corie -intmuch less time than at 


anv other port on the Mississipy er nnd ata far less rate of ex- 
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which Increase 


4 THE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET Al 


? , e e 
the amount actually charged against steamboats toa sum greativ in 
exeess of ten cents per ton, 
Affiant further savs that the wharves and landings assigned to 
} ] 


Stembbouts at thy preon'l of New Coriecudim sare three best shied ltherst ches tl 


: : , , } } 
shie of Tite: Whole river front of sie CILV. abel that bio steal poet, tO 
] } . f > . . . } ie | bd } 
the knowloeda: Of Vou sattaszaat. wattle Liiké Wiieeriia reveodns Gk Gan 
* , | / | ‘ 
other potnt Or space along <a river pPraperts Thicke at thie space Now 


aussioned 

Atlant further saves that li is now, and alwavs lias Deen, astrong 
mdvoeate of a “Vester of lights alone thie rive r front now known aiid 
Phy Coyne ration as the “ cleetriet lholat “Vstet i 

saint thie: sritiie Is il jy rlech SUCCESS, ani threat brea \y theat the siilie 


short period Of titne Ib fees ite 


lis beon mi aetive aperatiol ior ;: 
} | } ! ’ ° } 

possible that business could have been carried on heretofore without 

’ 
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the aidd thereot: that the interest of stentnbontmen and of their 


property is greatly culaneed and better secured by renson of said 


; a ai abel 1 lline “dep 
electrie lrolits, ane tibial ic Woe 1 Wilthig@. In order to maintain 
a 
Saber svstem, thatah even greater amount of Whirl sPicvthied te 


’ } ' ' | M 
Canrved to stenhbboats, Tor Whose Use said tigtits have been ereeted 


Ati are Dow jel metien| Operation 


Bm. SEAAOTT 


Sworn and sabsertbed before the undersigned, a duly comunits 
, 


sioned-and qualified notary public in and for the parish of Orleans. 
State of Loutsiana, at New Orleans, this April 6th. ISS2. as witnes 


miy lisanie aniel sont 
LNDREW PERO Ie 
Note y Jeni a 
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1} ' bar) rT 7 »? 
Lriiecers OPN TS CALE L EDS 


_ ) yy © ° 
1 PSOMIV Cable ahead chpepee nread berpore Nie, this 


| 
liv, George O'Connor, who, being duly sworth, deposes and saves 


Phat he isin the employment of the Southwestern Brush Mlectric 
Laight (‘o.'of New Orleans, a corporation duly organized litidder thy 
laws of this State 

That satd electrre light (‘oon the Lith of Decemil» r ISS]. entered 
Into a contract with the firm of Joseph A. Aiken & Co., of this city, 
if COP ot which Is 1OoW On} file ny this Cillise, to bor bare, ere et. and 


} 


operate elestric lights on the river front for lighting the levees and 


Wharves of the eitv of New Orleans 


ee , . } ,* 
Phat sine if eontraet was made aflinnt. on behalf of | s: 

1 1.4 . } , " nn: ie } 
electri perhat (ol, seat every etiort that anple mieayys ated gf rere 


force of men would warrant to expedite the work under said) con- 
iract : that the same Was }) it into active Cyne ration non less Spoke wil 
time than has been done heretofore under any contr 
mnagnitide or approximating the same om the Unites 


no delav whatseever occurred in relation to said work, and the same 
is nowiin full and active operation, 


(FhORGE CPOCONNOR, 


Sworn to and subseribed before imc. a duly commissioned and 
qualified netary public in and tor the parish of Orleans, State of 


VS. MRS. CATHERINE M. AIKEN, ADM SX. &¢.. ET AL se) 


Louisiana, at New Orleans, this 6th day of April, as witness my 


hand and seal 
\NDREW HERO, Jn., 
Notary Publie 


Personally came and appeared before me Jerry Donovan, who, 
be Bie duly S\Wortl, “avs thist bie Is a sergeoutt of the Creseent (itv 
| and is in charge of the harbor precinet, and has been in com- 
ind thereot sinee Mav "Oth, ISSO: that at the time he took charge 


2 


ref Ube to this ndjudication ot this Wharf contract to the present whart 
lessees there were but ten patrolmen ae charge of the harbor 

ary preeinet, and that said foree was totally mnadequate to quell 
the disturbances anid strike = VW hich frequently took place Upon 

me levee: that the precinet extended onty from Felteity road in the 
first f bos poleunncncds street In the second distriet, and that at thiol 
there Were ut three men and an acting corporal in charge of threat 


Whole space, and by reason of the inadequacy of such foree to patrol 
rlurge aspace much pilfering and thieving of the produce and 
reiohits Iving Upon the levee took place, ane reports Were frequently 


@ trote sotne of] the stenmib Nits of thre Ving and pilfering in) the 


Phat during the course of the vear ISSO strikes and disturbances 


‘ ' 
+ | ; | i ' | . : : ‘ . . . 
brnotiest thre stentpbout labo Dyn the levee were of irequent oOccur- 
' ’ ] me ’ 
retice, able thre steamboats were ir quently obliged fo call TE port thie 
Poor pollee loree lor assistance, inedthaton such occasions, because of 


' a ' 7 


- : 
fhe foree bere sostalloit bad to be called away from all other portions 
, . i 
{ 


tand concentrated at the pots of disturbance and 


' | \¢ Pooth i ‘ 
; ’ ’ 1 . ,y? 
ato be rethiorced bY some elght or ten men of barrell s protee- 
: } ) ’ . » 
Pheoty Porut yr Who reported to ana were pp iced under control of atliant, 
7 i ” are , 
si ; a m ' ° ** , ‘ 
d that even then the force, proving inadequate, had to be re- 
' 
. 3 ll } 
reed by details from the general police fore 
.“ 2g | , } ~ } . an 
Vibbitl hirthier saves that sitiece thre adjucieation of the contract to 


Prrersernal Wharf it=scus thie re are forty patrolime hn, one sergeant, 


} 1 } ] : . 
rals.two clerks and operators, and two porters on the harbor 


‘ { } ’ 
d that the harbor force now patrols that whole portion of the 
e front which is devoted to shipping ; that in consequence thereof 
irbor precinet is much quieter and more orderly and com- 
| ~ Ty chy ess Tredtetil 
Vilhant further “ives that the et trie light Will prove of the greatest 
benetit in aiding the police fore n guarding the cotton, sugar, 
" ‘ ‘ ‘ ’ 1? | 
| I reed Preeti Li poet tlic LeVee, ane Cspechaiey to enable the 
olice to Wateh the river and guard agaist river thieves 
Plie harbor police force are paid promptly monthiy out of the 
ds paid to the citv by the wharf lessees, whereas formerly their 
vas irregular and frequently months in arrears 


— J. J. DONOVAN. 


OB , : 
hy reed (fiidl f open Pritlinig] llarhor Precined 


Sworn to and <ubseribed before me, at the CIT of New Orleans, 
this Oth dav of April, PSsz 
SAMUEL FLOWER, 
Notary Public 
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A. lt Is gan “mmmense advantae 

Q. In what was 

A. In every way. 

(). In regard to the safety of freights from your boats loaded on 
the wharves sinee the ele ric y| hy: ‘© Es Operation Whiat 
ellect hisis tha rt ve 1 Big | 

re Crredl alvannitonen In) tak ie? CUTE OF tt PrP CaPrerocs Vitber aoth Cine 
wharves: now. with the elect Hiehts, we can look from our decks 
verv easily; i vou have a watchman vou can see if he is attending 
to his duty, and the ght facilitaies him a great deal 


VS. MRS. CATHERINE M. AIKEN, ADM X, &¢., ET AL. id 


(J. it has bre nh -tate 7 thiat those é hen trie Were toa certalh extent— 
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or as one Witness for plaintil expressed it, “it blinded his eves in 
: 
irvine to hiake a beubbedddage aut this prone 
A. ‘Then he ought to gull Stoumboating, 
Q. Do vou know whether or not the ercetion of the eleetrie lights 
hes j=siste 1th bouts ft] taking i I i us ? 


i 
] i? | ‘ . } + ' 
rail tiat fave ne Mmonev wave Got them ob} their 
; , , ’ . 
DOats, | Would thave 1b mvVeseli, tut ath too Poor ; li | hac thie 


money | Would Have lt mIeotV Guick 


\ ; Sy 
A. Well. | never have to use any here Is ho necessity for me to 
iv: | can make iheddbhes With bose ieiits Veryv hiceiv Without 
i You SPUR Oniv With relerety tr VOUr OW] Tron 

° ane } 1] | ’ , . mg 4 
. a Yes, sir: thiatt IS all thal lf can speak of. 


Wi 


- 
— 
_" 
- 
~ 
—_—e 
— 
_ 
- 
—2 
— 
a 
_ 
_ 
—* 
‘— 
- 
~~ 
~ 
— 
one 
— 


, 


Ltoyp fT. Bet. losq » sworn on behalf of defendants, says: 
Dv Mr. Dexepiet 


) 
i , 


Captain Belt, how long have vou been steambouting in con- 
nection With the port of New Orleans” 


‘ } | ‘ . ; ‘,? 
A. CohmmNehiced stenthnboatitig tere Ta toa 
= , bmare bacetst bees ene? nent 
‘). Prior to th adoption Ol trae ectrie iight here Wiiat provision 
, y ’ } 


had been made erther by the city of New Orleans for] the lessees of 

the wharves for lehtine the sami 
A. There was no provision made. ir ieve, Sif 

) Was there anv kind of light atlorded to the boats or their ear- 


A. Only our own lights that [ know of 

(). Whit be it~ lave Vou contre tt] Pract} red, Dates. GF owned ? 

A Well. | may COPE Enna nede Bie ft mianv boats in an New ()r- 
Liis trade was [Wo Veaurs W i} tiie Athatet t" i] | Misstssipyp 


} ) , ‘ ? : . 
npany,and ran the Olive Branch, Lady Grav, City of 


, , i 
(). Lately what boats have veu had 
A. For the last three or four veurs | hiave not commanded anv 


as | ne By j . As : ; i . ‘ : . } *] . 
boats regulariyv mVSeil. lf havetwo boats here at pres nt, the (ham- 
y , > — > C 
bers and the hev West 


(). To what ports do those boats run 
a Poel 
A. OpPivotl ecHe. 
. 


() Have vou examined the manner in which boats are now 


’ 


. @f a mn om ae : ee | — ‘ 
landed and the wav th Whileli lLineV discharge thelr cargocs and thc 
? 7 , . ’ ’ ; , . } 
biiddtier in Whileh those cargoes are cared for since the crectric igiits 


, . } " = 
have been ip Operatioh on the lever ‘ 


A. Yes, sir. 
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Jays (). From your observation and knowledge so obtained what 
do you sav in relation to the svstem of electrie lights now in 


operation there * , 
A. Well, sir; I think that they are a very great advantage In 

han lling ‘iw iorhits, (oT) the | 

taking care of it after it is oul watching it 


‘ ee ] ] 
() Can vou in any manner from vour boat while landed at the 


nol ’ ; ! } } } : } aie i . 
Whiarl see vour tTreierhlts [ving ohn the lever and see that vou watel- 
a a , oe Te o) 
men are attendee to tlie r aititics 
' ' ‘ ’ ! } be 

\ I veer me }) \\ ror i) yf .t; 2. ai bi rhit inky iar 4 

ever tnadea trip irom bere without h iViligg up freieh = on the Whiartl, 
; ! 
i! (| | li corr i} » f i a C’ridiie i 
Y ‘ } ; 
‘) 1) j ’ nj roomy ia ‘ +) ; eeeeeeiae 
] i } } | Rad "} 
“Gee ¥ lf alwaves did betore the eleetrie leh [never tiaave 
, , ‘ , 
; ‘ »? 

i Val i ~ |i i ee 'VEry wc tered 

LF ed 2 tty “Vslelin Oi lie a is OCCT idopi fis It been a Ccon- 
Velie Gor ciecril t to thi Porm tneree OF Thy prrrl ? 

‘4 } ’ ’ , ! a 

\ tibitikk te est conveltence mn the word 


A. No, sir: T would no 
 ' \ ’ ; ; +} " , | ‘ff j ' *\?* , % ‘ '¥ 7 2 
4 l] ni\vt | aa iif ; ri ty Bat tti mm. % 1}? ‘ 1} rae fri lis 
ye ‘) : ‘ 1 ; ‘ 
A. Yes sir: | have steamboated there. T have steamboated above 
+] | t ’ Ish 
| ’ 5 . 
iiie'y'e we pioer\ = | itii-~ q*CoTy EET) (*c't] ort eee aelel ne li et) 
? 7 
r n ‘3 — ‘ 
aaay@ By I Ue Ol AN OF) CVGCRP siti iticd PN CLOT ck Orewa 
’ } 
(deni aot proaaVa’ ost Nil- Lieto dey hie) he 
. | ‘ | ? ! rend? j Ly \ + | . r} '*} } ~™ 
\ iti , aE % VAPtE . ‘at i iy poe\y Li cit CvPdeeaenede oF 
’ ; ? 
. ‘ ; : t ' : 
Louis for steam = |] iti wav of Whiart-boats and elirer Conh- 
’ ‘ ' ’ ’ % 
VOTTOCLLC compared to the steamboat wharves at New Orleans, do 


tit» - 
( ) =~ rs? i ‘ 2 ar Naif ; yPraty ’ WW? wit] rive {| =!) | 
‘ Bas ; ‘ ‘ i ‘ if { it *_% suaat? ¢ ‘ry i} > ata iit tit ‘ tie 
; 
| ' j ] , . +] . . : ¢ ; . \ { }y! ‘ ; 
a 2 ey i i i‘*i po i ii = i fii | \\ Pree sil ‘ «*\\ iif ii” i Bc 
} ; i ’ rr ; én ‘ ee 1? ‘ ‘ . ics 
i, Og De ‘ ‘ _ . ’ ‘ ttiit cd Chad Care ee il he wm a o rt i ‘ 
} ; | } } } ) 
’ a , , . 
"1 \ i ic WV bus \\ i<cl ‘ FLT OE Litiie Weollidi if tcint too chisneciparere 
| | 
Sich a careo Wit | Lies ald conveniences of every nature 
” i , ” 
‘2 ‘ + ; ; ‘ i+ ‘ *; 
diel mn l i i ii { it } I T 75 ‘¥n, : Lou = Ghilaeyais 
\\ | ' ] ‘ as | . ] ' . ? 
\ yf oll titel Kite © ire (Fiyl (aot) | I eve THnAL You CaOuliel 
’ ‘ ? 
‘ 4 ; i ‘ ‘ : 
Peli \ i} Ischliad Telies OF] I LCV Ge nest Louls ut ghd it Is seldom 
nat Vou (bh POO to prea li ahil 
} " 
‘ . e > 
a2. Cera | ou would fill up the whari-boat at which vou 
’ 
, ; ° , , 
; - , 
wotlld tained St. Louis, What assistance would be required to load 
i 
’ , 
or truck ion, to get it te the proper place—to geet it up to the in- 
. 4 i i 
ill \ ‘ at ast Lou % 
‘4 \\ i. ; v . ** ‘ rif , ; 
\ (il bbe’ WRAP T-DO staves are SIXUTV or seventv-Hve feet long 
5 ; , . , 
‘ * pony rn? te. bas ' ott aur , . 7 a bieit te . 
Pec yY PUN UP On Te WihiPri: |} I= Pec “Leep trucking: Lint IS tlie 
hv | hat T hardly think v ae , 
v +} . . . t . '<* ‘y I : ‘ > e » » ‘ 
Peciso) Wil Save Liat Haraiv COINK Vou Couid Truck Cotton on that 
, | " 
5 ' ‘ 
WTA | 
; }? ] } ; 
(). [tis small block ston 


A o§ oe Sif. 34:49 0 pore ity Stet }? whart when the river Is al a low 
stage, and when tite Water. Is bitorh thi reo ls ho rool, 
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() (rrant such a cargo as | have stated, five thousand bales, now 
much of that could, one of the whart-boats take In one day t 

A. Since thev have got the large wharf-boats there—I think that 
it is the Vieksburg Anchor Line—I think that it is the Vicksburg 
Anchor Line—I think that they have got the largest wharf-boat in 
the country. IT dont believe that vou could put cotton on there 
ane scpourate it so as to keep the marks ditters nt. dont beheve 
tliat vou could pul two thousand bales on there—that is. | mean so as 
to give room for more: vou could probably put thiee three thou- 
sand Locale S Ol the whart. 

(). ‘Then, to get rid of the balance on that boat, what would this 
boat have to do”? : 

A. ‘To.truek it ashore. 

‘). What I noth of time would it take to unload the balance of 
thasat cargo 2 

A. It would be a big job in St. Louis; it would not be impossible, 
but ait would be a big job to do in St. Louis 

() Would it be verv expensive 


A. It would indeed. As [I sav, the levee is pretty steep, ana tt 


would take about four men to truck a bale of cotton up there. 
(). At St. Louis is there a whartage paid to the city” 


A. Yes, sir: there Is. , 
(>) Is there anv additional whartag required or necessary for 


~tenm boats to pay ' 
A. They always pay the whart-boats, 


Lit «2. \ll the steambeats land at the wharf-boats? 
A. Yes, sir: there is no law prohibiting their loading, and 
believe that thes are allowed toch: roe’ él reasonable compensation 


nap. thie list oft the Whart-boats : thev are privace bonts belonging te 
different companies, but boats load at them 

(). Do vou know if anv repairs are required at St. Louis to the 
Wharves that Lhe have ? 
\ You bieuh to the whart itself’ 

Yes, si 
Well. of 

little to be done there. 

{) Are thie oOreat or COMparative i\ lieelat ? 

A. They are apparently insignificant: [know that there is seldom 
inv repairs made on the whart 

‘). Is the bank in front of the « itv a caving batik’ 

\. It is rock: itis all built on solid rock : the wharves in manv 


{) 
‘ 
\ 


‘"gs) | 
Ss ii 


i 1] | ’ ' 
late vears thev occasionally ret Q hole, but there rs 


’ ‘ . i. ’ ’ ; . ; . ? | j . 

binces [av right in the rock : many portions of the wiarves are of 
} ’ } ] ’ ] . . ‘ ‘ " *% + 7 ‘ 4% - ] ] ley 4} borat bys 

ms ; stn = LPICTISCIVeEsS ° til fiji Lidge i Wiis él “Crile aD ibi. pial if ict 


bool 
’ | ‘ +] ‘ } } 
is. bh Vol KNOW of laren steamboats that as a venerai riie use 


1 } ‘ .* ’ a 3 . | . ] , ] +’ . i ‘ ' ‘ 
thie Ciectric ehts WM making them Jan nes as thev make ther Vov- 


nf ; , ; 
, il eraded down sania il preeye Priel ride On Lf 


ives / 
A. Yes. sir: | believi that mest of thie large bonts have them 
now 


(). Do vou know whether the electric light is any impediment im 


the discharging or loading of boats ? 
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, : ' a . ’ . x 
A. | nave heard Of its by me? USOC , have net got it on ms boats 
] } } ea ! : — ~ 
because tT have not been able to afford it: T see them using it fre- 
'% '4* ! ** i j i " 4 } . > 2% 
Cp tlarita\ bbcL VC TO) CLO iyy bigit ij ima Vervy OTcat avalitiive. 


. . ’ : } : ‘ , 
(). Plow did vou find the condition of the wharves in che eitv in 


? 


‘ j “or 
A. The thet the wharves heave beeh id as wood Condition as | 


( trettel ‘ 


(1). Do \ ee he-eearrving capacitv of the “ White.” or the 


we wir woexcept what T see of the maniiests 


i! | 
. ; 
ta - compared with her boats on the river 
\ lL hy i? fF {‘}'s bier 
| ? ; 
‘) | | »\\ rh} ; } + Tplaol 1} (id) | te Pihitnwe 
\ \ ' }? ' *%% “ 
{) tm ' + | | \ } 4 | ir | ! i" 
‘ , »~ ihe it ’ ey Five i> ebisepare ha Th) Sport 
; : 
' ; 
Wed =1j } i i \ % 4 i ‘Be Louls row I LtiN tripes 7 eae bud itt) 
" ; ‘ ; 
\ 1] it) ! is . tit * \\ ntiiat | m 
; . \ " " | — ’ TT bs , 7 4% ] eRe ‘ * 
\ OU TCA LW LHe WiHairVves If. : OuIs Were the same as they 
«/ Q iit 
()::% | 
‘ i 
\ ‘ . ; ! hrge\ a ‘ . 4 (>}) trip | PhrOTIed) 
. } ‘ | 7 | 
‘) \\ Voll recone eat VW bn the Whial Poais Pp Sst Ollis 
} } 
x » ¢ ; 
A. Yea, sv, 7 0) Iw superintendent of a line to 
& ; 
, , | } 
do Wi \\ te - ~ ai Veors We tied cletit or ten 
mPq's)) i? it- 1 , ' ‘ig 1} heat | \ _- Willi. i jel We chareed 
' } } 
thi a oe (ECLOLIOATS O TOMLD bhatt is, ior Whiatl-boat 
sell , 
wo. 
¢ | | \ } ’ ‘ } 
\ 4] ! i i}? "1 ‘ i “"CPLGES iW 1? lis il Wtetrn | 
| ' , , 
ie . I \\ I Pibevtye e'ypatperd » GCOVEF Bit tik 
i af i ; . . , , . ies +4 ] ] 
Whiarl-boat CXNpPenses atid repairs: > think it was one hundred dol- 
] ‘ | ¢ , | | . " ‘ * } . = 
airs ch tibotiide thi rvea them Busia lst choueh to DAV the 
; ; . 
eXbenses of the Wirart-boats, but the large whiart-boats that have 
} ’ , + ' : 4 ; ’ } ' +] ‘* ’ } 4] ‘ } 
baer, thr mave lie maa ANVOIINe to co With them, and | 
’ . } + 7 ] 
(hoot) | WTOM \ . Ww ( rere 
t ! 
. - POss- Lal i 1} \ \ly iv. FRED 
, j , 5 
. ; , : , . * | ; . r 
() LipieieTrs oot ae yt { } Lic mist OF the DUSTNECSS 11) 


boats 


eer | s] ne } | ‘ 
i> \ il thi jt sila] . rae a) P12C? SINE ots Wiis tis ~ @€F) Pui (1) 
' ’ . : . . as 
Waevonhs . the OuUlgolhne Ire ber [yt Is ail Tecelved in the Whart-boats. as 


‘ 


» - ah nga gM RO ERIE Rema 


the 
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(). Do T understand vou to say that the rule is that the freight is 
hot put out on the wharf-boats * 

A. They have not got room to put it on the wharf-boats ; 

11] I think that the Anehor Line have four stages on the wharf- 

boat: vou see they have to have room enough on the whart- 

boat for the wagons to turn: they cannot put it all on the wharf- 
boat. 

(). But my question is whether or not freight going to St. Louis 
Is pout (ot) the wharf-boat or on the shore ? 

A. It is 

(>. | understood you to say that vou are not at all certain about 
thie Whartage be Ing seven cents a ton? 2 

\. No, sir; there was an ordinance passed during the last few 
Ve irs ania | lave het hisael she am boats running above to St. Louis dur- 
Ing the last four or five vears 

i). Some boats prea whartige and some do not”? 

A. Some pay thi ir whartage Wn the way of licenses to the ety. 
[am not exactly familiar with that, but [ know that some boats are 
assessed] there in the CItV as “home ' boats and pay mn the shape’ of 
taxes, Dut the transient boats I think pay seven cents a ton, That 
wes the wharfage when [had the whart-boat there, and I don’t think 
that ait has since been changed. 

(). Tlow long since vou had a wharf-boat there’ 

A. ight Vveurs. 

(). Was that the charge thisat vou made then? 

A. Yes, sir; and I don't think that it has been changed since; 
the (S100) one hundred dollars was the wharf-boat’s charges ; that 
Was to cle Iria the UN} nses of taking ‘ harge of the Whart-boat. 

(). And vou paid seven cents a ton besides that? 

‘A. Yes, sir. 

). You don't know anything about the present rate of charges in 
St. Louts? 
A. No, sir: [ could not state anything positive about that’ 


mut Of the shore. 
; 
i 


by Mr. DENEGRE: 


LE 2 What was the tonnage of these packets that you had contro] 
ot” 

A. That [ have now? 

« No. sir: that vou had control of then in St. Louis ? 

A. Well. we had boats custom-house measure, that would measure 
from two bpurnredr 7 and fifty lo four hundred tons: someot our boats 
were side-wheel boats 
() And what was the average tonhage of the boats there? 

A. Well. L think that our boats would average between three hun- 
dred and tiftv and three hundred tons | speak of custom-house 
micusurement: son ot them Were smaller and Sotne were larger: 
from memory [| don't know. 

(). When were you last in St. Louis with a boat of vour own? 

A. I left there in October last with a boat of my own. 

(). What was the name of that buat? 
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A. The ley West. 
). Did you load at any wharf there with the Key West” 
A. Yes,sir: IT loaded at the Northern line whart-boat. 
: What is the Lonhnage of the Key West’ 
A. [think that it is two hundred and fortv-odd tons 
(). What was the charge that vou paid to the whart-boat ” 
\. | paid the whart-boat fifty. dollars. [only latd there one 
day. 

(). Whit did you pay to the city ¢ 

A. Now, | dont recollect. | think, its | stated bi fore, that it Was 
at the rate of seven cents a ton, but | would not state that positively, 
| Ciill easily ic || by | OK ILY tit the hooks. burt lick hel charge hy 
rarnad with that « xactly, 


bv Mr. KRENNARD: 


(). lL understand vou to say that vou dont know to a certainty at 
dl what was the actual wharfage vou paid for the Key West at that 
time 2? 

A. No, sir: IT don't recollect, as [stated before: it is my impres- 
SON threat if Wiis seven cents a toh. 

by Mr. Benxneprer: LT offer in evidence statement showing tonnage 
of the stern I's 4a Llane Blanks, John I]. PTanina, snd I. ‘A. Dlanks 
tw) show Upon W lieat they are charged anid Whit they paricl hor Whartage 
from the time that this contract went into effect until the time that 
vou brought vour action im the vear TSs2. 

By Mr. WKennarp: [reserve an objection on account of its irrele- 
Vanes 
.* : 

(Document annexed and marked “AL” 

By Mr. Denepier: Also statement showing the tonnage of thi 
steamers Alvin, Martha, Tsabel, Daisey, Assumption, and Belle of 
the Coast. 


(Document annexed and marked “B.” 
By Mr. Kexxanp: T reserve the same objection to this document 


IIL by Mr. Bexepier: T also offer communication trom the 

mavors office to the wharf lessees, accepting the Brush clec 
trict light asthe patentunder which the work was to be done under 
their contraet 


(Document annexed an! marked “© C.” 
Iby \lr. ly ENNARD: | reserve the Sime objection 


And the examination closed here. 


ri 
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Hy, TRULUL Paid hi NEM HLETS bred. A. Blanks. Jdoln ad Hlannea AL. llanna 
Blanks, and Karl [frome | May 2th, ISS1, to April ith, 1882. 


ISS1. 


August 


June 


July 


I 


’ 
Sepreniber 


1 eember 
L&S2. 

January 
ISS]. 


1 (*t riko I 


ISS! 


Mav 


lire " 
. siit 


Str. 


Str. Jno 


Karle 


~— —_——_— — = — « 


ae Plana 


l61 tons. 


 —* =— = = «© ~— * - ~ « 


oud tons 


a 


—— a i 


— « 


ti Ja 
lb 10 
16 10 
li 10 
lo 10 
lo 10 
lo 10 
Io 10 
lo JO 
16 10 
le 10 
I JO 
lt 40) 
li 10 
lO 10 
lo 10 
lo 10 
lo 10 
lt 10 
lo 10 
I JO 
1a) 0) 
iS 10 
2 
54 640 
a4 4 
6 40 
YeriL 
7 40 
a. 640 
os 60) 
DA gt 
eral 
4 (My) 
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ISS1. 
August ® Bie Been A Blanks. cou ween One S100 
+s es +s Ss] (it) 


o ee 
-_ _ -_- - ° 


LSS?. 
January 7. ee Rn ec ame RR OT S100 
# LS. ” ae ane SMe 
i< ye és ie j i : S] (i) 
February 21. “ " eked ican) 2. 
Mareh l. ii te ie ke We ere eg ne SI] tH) 
January ), £6 Three lav days. le» iH) 


ISS]. 


June » Str. IT. Hanna Blanks ...-....-208 tons 2.» SO 
. _ +4 ne pa eet >> SO 

1 | . . _ > St) 

1) , ee ae ve >, &O 

” a ” Se Meee Cemeteries. 2 SO 


July Tis Pe ie ee i ana ; o> SO 


‘+. |S. +. ss ae ner ee a yee Si) 
ed ™ &0 


. ss +4 +) 
August = soe sin ahaa avon thei prone 2 SO 


rT ‘) ‘ ai 72> OD 
y 16 : i ts ae a> OO 
* ‘ ps3 e ar St} 
a a 
>| 7a) OU 
M H » ope? ** ** car 
Seplem ber Za. : Lae ea %5 SO 
‘> da sé ‘>> 
October >. POO De oe abe een eens eke 2) 30 
o 10) se “ i ie oy SO 
+ _— +s +s in 
re . a aie Bene a 7e> OO 
“ 7 * é. ee: oe 2, SO 


November a si se deals mage - yi St) 


December 10 " We aN AE rE ORR OP NNN REE 5 EE 7.) OAD 
ss J eae . Mere Be on Lae St) 


ISS2. 
sanuary ii. “ a paces Hib ; . Bes 


La; Se NE Seager! Z >) St) 
Mareh _— = Mf MPR a eel See: 25 SO 
‘éé 4) +s +s él Cee ama >) St) 


ISS1. 
December 3.” 2 ...-Five lay days... 2 OO 


st) 
st) 
st) 


VS. MRS. CATHERINE M. AIKEN, ADM NX, &¢., ET AL. S5 


R capitulation. 


ir. 55. FUROR Bees, ao Wine... ...scicudanios - 747 40 
Bir, Pie. ee 6 Oe ok. we eances 5s? 00 
Str. Jno. H. Hanna, 10 trips - et ne S77 OO 
Ste. FI Be BG hihi tikek een nds unainnenteaden | eee 

‘Total amount colleeted—_—— —- : Peewee 


W. Tl. McCHIESNEY, Cashier. 
JOS. A. AIKEN & CO. 
Woheart Le SNe es, 


11] DocuMEnT “ B.” 


Tonnage of NSleainiers Al, in. Martha. and Daisy 


str. Alvin, 202 tons ) 
Str. Martha, 102tons | hs 
str. Tsabel, 157 tons | Aegas @ Re wea Re 
Str. Daisv, 24 tons J 
str. Assumption, 2o5 tons... | 
Str. Belle of the Coast 361 tons 4 


» Doccurvent “CC. 


NEW Orn-LEANS. December 7, 1SS1. 
Jos. A. Alken & Co. 

GENTLEMEN: T have been directed by lis honor the mayor to 
notify you that the “ rush ele ciric Licht ” for herliting the wharves 
and levees, under section 14 of the wharf ordinance, Is satisfactory 
to the counedl,. 3 

bby order of the havor. 


} 
I 


cK. L. BOWER: 
f biel (/, rk. 


Testimony Taken on Behalf of the Detendants, by Consent, at the Ojfice of 
: freorye Denrare, hx. 
New Ornveans, Marek 12, 1885. 
Pre “ent: Creorge Denegre anid VW. >. I}. nediet, lisars., <olicitors 
for defendants: Kennard, Ilowe & Trentiss, lusqrs., solicitors for 
complainants, 


James Powe., a Witness sworn and examined for defendants, 

SVS; 
by Mr. Deneore: 

[().| What is vour occupation ? 

A. | have been mating on the river for a long titi 

(). What is vour present oecupation ? 

A. Watching on the levee. IT have been at it off and on tor 
twenty-five years, or thirtv, and for the last nine vears I have been 


with Captain Sinnott. 
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(). llow long have vou been connected with the steamboat trad: 
in this city? | 

A. Since l was a boy: -since TSo¢, when | commenced at it. 

. Are vou familiar with the requirements of steamboats that 
liter {hits port, SO far as the facilithes ot Wharfave ure CoOlhece rned ” 

A. Yi s,sir: as much as an body Vou Can fine 

(). You “ay Vou are watching at present ? 

A. Yes, Sir: Watching fr lolit on the rf vee for -team bouts. 
\\ heat <teatpbouts are you Wiilchiiheg for”? 
| 7 | also the Cimeimnati boats: the Mary 


(9 Were you watehiug on the levee previous to the erection of the 
! ete ; 
CICCLTIC ig 
. | ; i ’ ! 
A. Yes, sir; and before the gas lights were put up 


; 


Did you find the eas hebts to be a benetit* 
The was blights were a benelit when they were first potrh tipo 

Q. What has been your experience with the electric lights ? 

‘| in mv work. In the first plaee the 
releht is put off one of these great big steamboats and make a large 
“QHuaare Of frerolit aia lnistend of having two or three watelimen 1a 
Watelr it as thes used, they do not now do It: they have only one, 

| olits ? 
\. Yes, sir: a oman ean sit on the botler decks and = see all 


- 
——- 
- 
a 
~~ 


. ’ . , ® , 
Si < ’ siagaget Peta / 
Mil Is becatise of] ait SreCcirse: si 


OV] 
ger (). Tlow many watchinen were required by the Lochor- Line 
Prior to the ¢ rection of these cleetrie lights” 


.). And how many of them now? 
A. uly Oe: | do It nivsell. 
FP Do vou watell for any boats at the same time that Vou Witte 
for the Anehor Line boats” 
A. WO, Sif, 
° ‘) Wohiat cur’ the boats of the Aachor Line 
A. There is the City of Baton Rouge, the City of New Orleans, the 
Annie Po Stiver. and two or three others running inthe Anchor Line. 
for their frereht acenmulates at St. Louis: the Powell was the last 


fo what line does the City of New Orleans belone ” 


iJ. Wohio is captain of th; City of New Orleans” 
A. Captain Carter 
()) Is it neeessarv for vou to havea belt on the levee to watel) the 
L property. , : 
A. Yeu, sir, Ve r\ miuehr se. | could not do it without livlits : We 
ave in danger of our lives without them, or anvbody that patsses 
through threre 

(). Do vou know whether the presence of the electric lights have 
been of any advantage to the boats with regard to saving them from 


loxs of fremeht ? 
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A. Yes, sir,a great advantage; and a great advantage, I think, to 
prooprl in tow: | know it. li duet, because the bonts used to come in) 
at night burning these torches while taking freight off and making 


-parks, and having hay, cotton and a great deal of combustibles on 
the levee. LT thought there was more fire than there should be. 
(). Before the electric lights were erected, do you know whether 


or not there were any complaints niade with regard to the loss of 
freiohit 1 thi ving x 

A. Yes, sir: at on time fora couple of years it took all I could 
liake to pay for lost freight to-one man | work for now, Joe Pepin. 
Lind Mr. Langwell, about town, | paid him many a dollar for freight 
ieving. TP remember | bad three men on the James Llow- 
ard as Watchmen on her tie lordit ania the thir Vos haved Oy heel ah ocusk 

il taken the stuff out. 

«Q \\ liaat hes been your CN}. richce slice the f rection of the elee- 

lights ? 


A. T have not lost a thing since the eleetric lights were put up. 


¢t j i] ’ 
y= | \ tibiae 
‘ 


Cross-examined by Mr. KENNARD 


(). What did T understand you to say vour business was” 
A. My business is watching freight on the levee for the Anchor 
Loin bests, 
(). l understood vou to say tliat the electrie liolit Hot only bene- 
fits the ship ping, but the town ? 
‘i. Yes sir: it does not benefit me any, because | lose niy work 
by it, but still it isa benefit to me to know that I do not lose any- 
thine ; 
(). Who parvs Vou for watching ” 
The discharging clerk Paves me how, but formerly it was the 
boats, but now they tuke the boats at so much. 
(). Who pays the discharging clerk ” 
4S hy boats do. 
The py comes out of the boats? 
Yes 
td. You itl wi hot paid by the city at all? 
No, sir. 


Re-examined by Mr. Denecri 


‘) 


(). low long were vou a mate 

A. I have been mating on the river now altogether ior cighteen 
or twenty vears The first st a be [ was ever head mate of 
was the Keli Ipse, and [T was with C 1 Wirke before the war on the 
stenmer Mess neger. 

There are police on the levee employed by the city 

‘A. Yes, chem but there 1s only Olle polleeman from there to the 
{ levator Obl SONIC nights. 

(). In relation to the electrie lights, which you say Is of service to 
the city renner ally, vou re fer to the ease with which people Cain oo 
from the city to the boats, and from the boats to the cliv at night? 

A. Yes, sir: thev light their way. Before that, when vou got on 


‘, 
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the sidewalks, you could not tell what gangways vou were taking. 
It has been soon the levee many a time, and the men are distrib- 
uted. 
116 () Is it not often the ease that the boats arrive at night 
and discharge passengers that desire to go to the hotels or 
them bromies ? 
A. Yes, sir: very often 
(). Do vou not know that the electric lights are of service to these 
peopl say 
A. Yes, sir: a great deal of service. l can sit at the foot of Cura- 
vier street and wateh the freight pr to Povdras street. 
iy \ly IK i kee? Thre re |~ hot se mite Necessity for police now 
as there used to 
A. No sir: T do not sco any necessity now; there is no trouble. 


H ; 
eit 


There is only one man fron there up to Thalia street. and = from 
there to the elevator | have not seen lim sinee the time | took 
mv work last. a litth: over two months. f «did not see him over 


tWwiee a nieht, and sometimics not that. 
By Mr. bexeoies 


(). 1) — this Lay Vou do not attend to Witching : 

‘A, No. } 
The wine police aregthere 
y ; 


Mowanrp LL. Isnarn. a witness sworn and examined for defend- 
ANS. SAVS: 


by Mr. Dentore 


J. What i- vour occupation : 

A. T have been discharging clerk for the last fifteen years, and a 
stentibout tesserae | discharge the Vie ksburg boats, the Natehez, 
Lee, White, and Riehardson. 

fd.) Whiat boats are vou dischargit ne at present’ 1 

A. bam not discharging any myself personally, but the White 
and Richardson, and the sanaiite maikiots were my boats. | em- 
ploy heh to do the work now, 

i OU are etuploved by the boats to do the discharging”? 


A. Yes,.: 


Cy). OF oF a advantage mit te vou to have a long stretch of levee 


4 


to dliseliur: Stik. & boats ? 
A. Well. it ten very erent Ia hetit 
(). Ir whiat Wilh ” 


A. Well, in time, ¢ COLON, handling the freight, and delivering 
t promptly: getting rid of it, and lessening the cost. 
Q. When cotton is discharged from one of vour packets, how is it 
placed on the levee? 
A. Indifferent lots: each different consignee’s pile is put separate, 
(). Are there many consignees 7 
A. Yes, sir; a great many. 
(). A great many on cach trip” 


king, 
strib- 


elit 
Is or 
hese 
(ira 
now 
ube. 
from 


took 


over 


fond- 


nda 
hez, 


hite 
Clli- 


cevec 


ring 


ix it 


rite. 
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A. Yes, sir. 


{ 
he — of bales of cotton consigned to each varies? 


oF 

i" 

A. Yes, s 

( Where is that cotton taken to after it leaves the levee? 


) 
A. To the presses, 


(). According to the orders given by the consignees ? 
A. Yes, sir. 

i). each consignee has lis press? 

A. Yes, Sir. 

(). Ilow is it taken from the levee? 

A. By wagons, dravs, and cotton floats 

Af, Driving lip to the different pale g ? 

A. Yes, sir 


(). Is it not necessary for vou to have a space to drive up to the 
eotton ? 

A. Ves. sir cahoewiayes for them fo vet al the cotton aud giully- 
Wilds lo cel out aiter they are load df. 

‘). low lone have vou beon connected with the steamboat busi- 
hess in this port Lg 

‘A. hove rstnee the war, cuniel Some Vears before the War. 

(). Llow does the space which ts set aside for the discharge of the 
stexmieboats COTMPAre with the “PRICE which Is devoted ty discharging 
other cratts that come to the City 4 

A. T should sav it was verv much in favor of the steamboats, 

(). Is it level? 

A. Yes, sir: level 

(). Now, from vour experience, what difference would it make if, 
Instead of having thie Spraee which vou have iil present for the dis- 
charge ot thre ot steamboats, the sprice Woes confined to the wood-work 
along the wharves to a space of about a hundred vards bevond the 
wood-work ? ~ 

A. You could not get along; the packets could not make time, 
and the boats would lie there for an indefinite length of time. 

The White, the Natchez. and the Richardson make one trip it 
week now”? 

A. Yes, SIP. 

(). Upon the state of facts that I have given to you, how many 
trips a month do you SU p pose they could make? : 

A. Well, | don’t know; may be two, if they all came in as they 

do now. 
lly (). You say vou discharge the ¢ Machita packets ? 
A. Yes, sir: that is, my man does, under my superintend- 
ence. | look after him. 
Have you had any experience of the effect produced by the 


electric lights since they have been erected ? 


fA.] Not particularly : only froin what T hear; that is all. [don’t 
huew anvthing personally. It is a convenience at night. 

Q. Have vou been down at the levee at night time since then ? 

A. Frequently. 

(). What-effvet have they upon furnishing convenience to passen- 
gers that land in the night time’ 
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A. Nobody could answer that; a great convenience. Before that 
the levee was perfectly dark. When the levee was full of cotton 
vou could hardly get through there. 

(). Whierg is the largest Opel space On the levee front of New 
Orleans for any boat to discharge freight” 

A. Well, I SUP Prose the space from Common street to Povdras 
street. ! 

Q. What:boats land between these limits” ' 
A. Pretty nearly all of them. 
Q. Thesg Anchor Line boats land between these limits ? 

A. Nearly all the time. 

() And thie Onachita pace ‘kets ? 

A. re sir the pre ‘keis—-that ts, the larger ones—aned the Mem- 
pliis boats, three ol the harvest carriers thicat COTE here—the Whit 
the Richar@ison, and the Natehez. 

(). In the winter season, during the busy times, how much time, 
onan average, is the White in port ? 

A. Eleven hours—trom eleven to twelve hours. She never has 
over clevey hours daylight 

7. Wha Is the largest cargo that vou have known the White to 
bring down here? 

dAit recollect exactly, but Lean approximate it. [It was 
fifty-five hued d bales and eleven thousand sacks of seed. 

(). low does the patronage of the White for Uy) freighits COMP NIPe 
with othe#® boats?  Tmean all of the boats. 

A. Verv favorably. [think that, take it all the season round, 
she handles as much freight as any of them 

by Mr. Benepe: 

Q). You ee a partof vour career here, have vou not” 
A. Yes, s 

() There is a ¢ ‘On aint in this case that ten cents a ton for whart- 
ayaL upon these boats is high; that the electric lights and the police 
of the wharves and the use of the whartinger are inhecessaryv for 
the accommodation of steamboats at the wharves erected by the CILV 
to accommodate them. State, from Vour exper nee, What vou think 
of the subject-matter : What your eX perience has been relative to it. 

A. We I, | think that the police and the Whartingers are, in TAY 
experience, Indispensable. 

Q: What reason have vou for giving that as vour experience ? 

A. In-the first place, if we had no gg it to supervise the 
moving oe sk lerlit the levee would become blockaded and bclsiness 
would come to a dead stand-still, During my exper ence of the 
time that the Repubheans were in power they bl: id their whartingers 
who did’ not do their duty and [have treque ntly been on boats that 
lost a trtp from their negligence in not having the cotton seed and 
Western produce removed off the levee promptly ; and | have seen 
three or four packets Iving outside of the steamboats waiting for a 
space to,pul the CUPreo off T have known the Pargoud to lie from 
Thursday to Monday morning before she could put a bale of cotton 
olf, 
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(). How have these wharfingers of late years performed their 
duties ? 

A. Well, very well; it was not so we could not do it. 

(). Ilow have these companies of boats that deliver freight at the 
port of New Orleans during late years compared with those of for- 
mer vears ? 

A. In large excess 

(). Tlow do they be handled ? 

A. By increased wharfage facilities and the efficiency of the wharf- 
lMeers. 

() Are the wharves on an incline or on a level? 

A. On a level. 

(). What advantage is that to landing vessels laden with their 
cargoes ¢ 

A. Teannot calculate it. | should think it would be immense, 
from the fact that you can handle it much cheaper. 

(). Has the city of New Orleans given to the steamboats of 
LIS this port any larger space of ground outside of the wharves 
for the use of vessels unloading their cargoes ” 

A. All that batture has been filled up and used; we could not get 
along without It. 

(). Tlow is that batture improved with shells? 

A. It was filled up first and then been shelled and shelled and 
shelled. At one time the Vicksburg boats—Captain Cannon and 
Captain Lecath rs—patd I do not know what umount, Lut, besides 
paving ther wharfage, they paid a lot of money to have this place 
shelled anil LO keep it shelled Lo faciittate their busihess, sid the 
city contractors, Eager, Eilerman & Co., were continually putting 
shiells on it 
RQ. Have Vou seen boats loaded and unloaded at St. Louts ? 

A. Not for a number of vears 
(). Hlow many years ago did you see them’ 

A. In TS6S or 1869. 

(). Hlow were they unloaded at St. Louis? 

A. T was up there on the Pargoud. We unloaded on an upgrade 
and rolled the freight Upon the bank My recolleetion, if it is right, 
for it is sixteen vears age, is that we rolled it on the upgrade, and I 
think we were about two days discharging. 

‘). NOW, take the same cargo that you saw discharged off the 
Pargoud, do vou know in what length of time, and with the same 
force of men, could vou discharge it here at the steamboat landing 
in New Orleans ? | 

A. Five or six hours, | reckon 
(). Take casks of bacon to be unloaded at New Orleans and the 
<atue casks of bacon to be unloaded at St. Louts, and what gang of 
en Would you put? | 

Ai i thes pul it into the whart-boat if would be equal, but if you 
rolled it-on the bank it would be three times the labor. 

(). Would vou not have to take a line with five or six men? 


4 
A. Yes, sir: carbuckle it up. 


; 
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(). Where the steamboats land at the port of New Orleans, what 
would you call that here? 

A. I should call it the center. 

(). Is it not the very heart of the city ” 

A. Yes, Sir, 

(). Where are the produce houses compared with the steamboat 
landing”? 

A. Im the tinmediate vicinity. 
(). Where are the principal hotels—in what vicinity from the 
steamboat landing ? - 

A. In the same Vicinity, 

Q). Where are the main Imes of street cars 

A. Three Hines terminate at the levee. 

() This <tenmibout landing I~ about equidistant above Ol below 


*) 


Canal street? 

A. TL think it extends a rittle further up from Canal street. 

(). But about the center of it Is Canal street ? 

‘A. Yes, sir. 

(). What is Canal street compared with the other streets of New 
Orleans.? 

‘A. | Chink it ds the main artery, 
(). Where do the different lines of horse-cars coneregate——or their 
Le pots or resting place Bt 

A. On Canal street. 


Cross-examined by Mr. Kexnanp 


(. What is about the width of the earth portion of the levee 
available for steambouts from where the plank eonses 7 

A. Well, | cnbnot tell—but about SIX tithes iis much iis thi wood- 
work, 

(). Do vou know how many vards the wood-work is ° 

A. | cannot sav how many vards or how many feet: | never 
measured it. [ knowit is a very small portion, except when you 
vet above Gravier street: there it extends further out. There is 
more wood-work above tliat. 

(). The Portion of thie levee thysat Wills originally dedieated to the 
steamboats has been trespassed upon somewhat of late vears by the 
railroads running along the levee, has it net” | | 

A. Well. T was always in favor of railroads. That track was re- 
moved by tli prrapn rtv-holders : the Steamboatmen’s Association 
lisa to fiery t ‘bout at last vear anil hed the traek i>] the Mobile rail- 
road moved over into the street: then we had abund 
In IS67 or TS6S Twas eaptain, and from all our receipts, so far as I 
Call COPPPRAUPC the fier s. | dow think we Were iting one-third is 

much cotton as we are getting now, but | saw eotton uperght 
110 or ten trers high for want of room—that is. when the citv had 
charge of the \\ harve - We Lise | to “wdvanee ( lee Li dollars il 
bale internal-revenue tax, and the people collecting from the 
steamboats would he 11) reed oft money, and We could bidet eollect 
honey except from thy dravimen’s receipt This cotton Wits ten tiers 


*) 
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high, and we could not get at it to assort it; for sometime we could 
not get al it to collect the honey, 

(). It isa matter of fact that there are several railroad tracks on 
the levee between the houses along the street and the wood-work ? 

A. | dont KnOW any part of the li YCce wher thre re is il railroad 
track how that Wiis CVer used to peut produce or cottoh on. 

(). Then the complaints that were made were without fundation 

A. Well, | will tell vou: Within the last two years the track of 
the Mobile railroad was removed from the levee onto the street. and 
it keeps up to Povdras street and then makes an acute angle and 
comes around the Morgan station. I dont know of any produce 


, 


being put there. 
(). That is the only railroad track there 
A. That Is the only Ole | know cot, 
() The Morgan railroad has a track there * 
A. It is on the street; but T understood vour question to be, Is 


’ 


there anv railroad track on the Spruce Liat Was hOrmerly used for 


/ . 


produce ? | don't OW thisat thy \ bade reilt Cotton) (ot pmrenitlee iis lear 
} ‘ an , aS 

DicK tis Whcre thas railroad tracks wre: cerlalhniv Hot i 
sheds have been in existence. My APerience Loes back a reat 


Waly. We used to land steamboats where the Mobile rajlroad 


How Is. 
(). Are not the sugar sheds an impediment to commerce where 
they are 
\. Well, they are, under the yn 
show favor to the sugar brokers. — | 


) 


Impedi rent—that is. below Custom-llouse stre 


By Mr. Bexepier: 


Q During the different occasions that vou discharged steamboats 

| . ¢ ‘ ' | ; + ‘ ; Fr , 7 
could Vou @1Ve ine an dnstanee of the discharging oF thi \\ Hite, Gurley 
What time vou discharged it, and what became of the cargo ? 

A. Yes, sir. 

C2. State it 

A. On one trip—l Cah get at it exactiv—that she lad over hve 
+} | ¢ ; i ’ ’ ' 
thousand boca le sof cotton abled a é ) thousand sacks of seed 

' , , | ' 
and she was discharged ain five hours and a halt 
a ba ? 

‘2. \\ recat became of the cotton 

\. Phat evening there Was not a bale of cotton 1} Lhe lever 

« What beeame of it? 

’ ; 1 ’ 
A. It had been hauled off to the press It liad been assorted 
. ! 

and. aif mv memorv serves me rieist, | «did ne wet a Wrohne bait oy 
the presses. It was delivered, and | had not to go to the presses to 
; : 7 a a = | , | : les | | ] 
look up a “1hcwie Wrote Dadie {pi liad ‘ pitt ryid i if | byl rn ill i 


| felt proud of it. 
() What enabled you to do that’ 
A. We had broadside gangways, and we worked it by four gang- 
Wis, 
{). Had the levee being level anything to do with that 
\. Yes, sir: the level space we had to use, we had her stages even 


With the levee anid nota thing on the levee 
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Q). From your experience in handling cargo on the levee— 
COLLON —and your ex perience as il <team boatman, could vou have 
done that at any other port along the river: and, if so, in what time 
could vou have done if ? 

A. 3 dout know of any oth I’ place you could doit outside of 
New Orleans, because you have the best facilities here. 


By Mr. KeNNARD: 


Had the boats that came here last season a broadside vulitr- 
Way : 


nerally about Mardi-Gras, when a great deal of people 
do not havea broadside gangway, but almost all the 


senson they do y 


& ge this hii 


Agiourned to Wednesd 1 hebruary l4th. 1883. at 3.320 pr. tn 


CHARLES FT. PIERCI 


Says ° 


} . ¥ } ; 4 
‘A WItlhess SWortl ic ¢ xattined for defendants 
By Mr. DENEGRI 


() 
'} 
‘A. 


Wiiat is vour occupation ? 
Pilot. 
Pilot of what boat ? 

A. Of the J. MI. White now. 

(). llow long I ive’ you been ‘l pilot be 

A. Thirty Vours 


bouts threat vou have been pilot on 
A. O88 the hrge DOES piloted on the Robert I. Lee, the Belle 
Lee, the Natchez. T have piloted on every big boat that has ever 
| -on the ellipse before the war, the General Quit- 
nian, the Bulletin, the John Simmonds, ane all of these big 
in the St. Louis trade ? 


MmOorsane Vours 


nb pilot continuously on the White 


sinee the eree- 
tion of the cleets olits 
\. Yes, sir: [| have been on her sinee the electrie lehts were 
erected. 
() What is vour experience of the eleetrie lights; are thev a 
beoredtit letriment ? 
A l benedtit, be iuse | have tried throm | have often 
been it rk ivy weather, and | know them to be a benefit. 
(). Can vou ite any ecrrcumstanee during vour experience in 
Which they have been a benetit? 


Is SCULSOl) We could hat have 


’ type ‘ F Py. 17) 

" i . . } ‘ 1 47 . 

there Is anv beneblt OV them to the cnreoes tliat 
hb the Jevee at hight ? 
. ! , ‘ ' $ + | } ] on my ] 
\ i i Al Vy about Chaat Levit | KRHOW the Whart is dif Uy} and 
’ as y% ] - . » ' . . ” 

Vo Cah Go across if imerne liorlat Before that if Wills dark. 


ie eee toatl cael 


Al. VS. MRS. CATHERINE M. AIKEN, ADM’X. €¢.. ET AL. Oy 
levee— () You have been in St. Louis? 

POU have A. Yes Ss. sir. 

vhat time () What kind of wharf is there at St. Louis? 


) 
?. 
A. lt Is rather il ee Wharf, made Cull of this bie avy rock 
utside of (). Is there any wood-work there 

A. Xo, sir: all rock. 

() Now, from Vour UN} rience «ce rived from the le neth of time 
this if vou have bye hh ebigeeugye don thi ghau # do you know whether the 
White and other cotton carriers on the Mississippi river could trans- 


le yvane- ely age opal . 
= sict ther apna here 1th this CILY ij thie whiart at re Was the “bhne as 


at St. Louis 

i people ! P . , , —_ 

tall A. The Wiiite could not go to the whart at St. Louis, and could 

‘il 
‘j not unload in one day,as we do here. She could not discharge he 

cotton and treight. It could not be don 

th) 1). Do vou know how long vou le in port during the winter 
‘en Wt Py | Be 

nants, A. Well, we le here, Vou Thay say, from five oclock in the morn- 


ine until five in) the evening. We do lial renerally ret here 
before davlight, and we leave at five oclock in the evening 
During that time you Unloaded Vou boat and loaded her? 
Yes, s during the business season 
Whit is th ordinary load of the White? 

A Th it Is somethin cy Cobol oN tly tel] Vou but ~he carries a 
Wel ht of about s Voll thousand bales five or SIX thousand bales of 
cotton. and then they have a ereal deal of seed 


Cross-examined by Mr. KENN Ani 


on” ') las the White an eleetric lohit on her of her own 

e Belle A. Yee, se. 

is ever (). Do vou find that useful in running the river from New Orleans ? 
(duit- A Yes, ~Ir: we could not do without it now as we used to. 

ack ets. (). Tt answers the same purpose on the river that it does here ? 


\. Yes. sir: we find our landings and evervthing by the electric 
lielit \\ eouled hicot cet along with; 2} tere) Aas We =e ta. 


e eree- (). Tlave vou one on your boat 
\. Yes, sir 
Is were (1). You say the White could not unload and load at St. Louts as 
pti k its her i 


thie il \ Yes, sir 


i. 3 “Uppose Vou mean that vou could not do iton account of the 


< 
sti steep bank ? 

. \ Yes, Sir: vou could not use true KS thie re as hye re You would 
nee in have to do it with the eotton hook at St. Louts. 

') | SUP pose the electrie lielits on the wharf are a benefit in the 
t hinve wav of watching the tr .. 

\. That is something | « t tell vou abvthing about. [tis out 
3 that of mv ime ot liusiness. 1 know anything about that 
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121 Louis A. Drovirtanp. a witness sworn and examined for 


defendants. Svs: 
Dy Mr. DENEGRE: 


(). What is vour occupation ? 

A. A pilot. 

). Ilow lone have you been a pilet? 

\. Since 1S-+45. 

(). What boat are you pilot on at present? 

1. The J. M. Witte. 

(). Tlave vou been pilot of any other boat? 

A. Yes. sir: all the large ones. 

(). Tlave vou ever run in the St. Louis and Memphis trade’ 
\ l hinve not been im them for lerlit Voars. | Wils pilot Cot) él boat. 
QO) You are thoroughiv faouhar with the wharves at St. Louis and 


} 


()) What lias been vou eX perience of the clectric liehlits ? 


) In what are thev particulariv benefietal 
\ bri filseline tha hihdings of the Wits sand finding the landings 
mere ae Uli Whirl ale a dark nicht Or flowery wernthe 4 
| late any experience that vou have had in which 
the electric Hghts are particular!y beneticial to vou ? 

A. The first ¢ NJ wigilia had after their first Introduction it 7c, 
dark sini Urizzi\ rertit, cllial the Wharf showed =) plain that 


(). { sill Veal] rs 


! ‘ 
’ . , ; : } : : a : 
l dined no trouble in vetting in, whereas i it was by the @as lig 


- } ' } 
Ly hore, | Wotllld fave to vrope trv Wa down he Lest | could. 
()) Plow long is the White usually in port during the winter sea- 


hit. as 


A. About ten or twelve hours. 
Lischbaree her CAureo anid take (oT) her upirip in thrat 


(). Why is it that vou are so able to discharge with such dispatch 
and to load with such dispatch ? 
A, hi \ basave tive whiart and other conveniences Se 


. a . j . . 4 | . ? - ’ . : . 3 ; 
(). Do vou know of anv othe piace On Uline Mississipp rive thie 


yf). ae Veoll Wy WwW’ oe ans port ()}" arte in} Whaiely steamboats eould 


traksactl OUsihess With the disputed thy VY transact if in thie ecitv ol 


() What is the character of the wharf at St. Louis ? 
A. Tt isa heavy grade, and they lave not room. 

(). Is there any wood-work at all in it? 

A. No, sir: none at all: stone pavements. 


ed for 


lings 


hich 


thiaat 


mately 


‘ 
tiit’ 


ould 
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Cross-examined by Mr. KRexnNanrp: 


(). You testified that the electric livlits On) the levees ure inddis- 
pensable. I do not suppose that you use that word in its literal 
sense, that thes could not be done without ? 

A. No, sir; they could be done without, but it is such an improve- 
ment that they could not be done now without them. 

(Q). By indispensable vou mean vou could not get on without 
them, vet vou have done without them for a long time? 

A. Well, since these improvements were made | wonder how we 
got along before without them. 

(). You use the electric lights on the Mississippi river up and down’ 

A. Yes, sif 

Q). And it answers the same purpose in landing ? 

A. Yes, sir. 

(). You said that a boat could not unload so rapidly at St. Louis : 
do you not know, as a matter of fact, that the general custom in 
St. Louis is to unload on the whart-boats and not put the cargo on 
the bank? 

A. Thev do not, because they have not got room. 

(). But, as a matter of fact, they do unload most of the boats on 
the whart-boat* 

A. Fen, Oe. 
(). Phi Vv pre sent the same level as the levee here ? 

. NO, SIP, 

(). But what serves them at present is level? 

A. After they get on the level; ves, sir. 

() What | hienh to “uY 1s thacat thie unload ‘and load at St. Louts. 


; 


; 


whi re it Is iis I vel a suriace us the whart hie re. 
A. Yes, sir. 
Dut hot so large, of COUTTS 
A. Yes, sir. 
iZz (). Then it would only be a question of whether the wharf- 
boat was as large as the space here as to whether vou could 
unload “nie lord =) rapidly t 
A. You could not do it: vou have not got room 


By Mr. Denronrt 
é What is the | neth of the wharf-boat ? 
A. That de ye neds pon the hull of the boat. 
(). But the usual length of a whart boat ? 


{. About two lhundred and fifty or three hundred feet 


> 


‘4 


CURT Ilo MkEs,a W ithe <= SWortl) ana ( xarined for def nedant: Saves: 
Dy Mr. DeENEGRE: 


Q). What is vour occupation ? 
A. Just now it is captain of the White. 
(). How long have vou been engaged in steamboating on the Mis- 
SIssIppl river ihn one capacity or the other? 
A. Sixteen vears. 
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J. What has been your experience with the electrie livhits tliat 
have been put Wpon the levees 

A. Well, | think they are very fine things. 

(Q). Do vou find them of any benefit? 

A. Yes. sir: particularly so ina fog coming into New Orleans. 

(). Do vou find them of any benetit ? ; 

1. A great benetit tothe White on several ocea ONS that we have 
been down along the shipping, where [ would not have come in i 
the lights were not there. We could see these lights and could tell 
about where we were: otherwise It was Very dangerous coming 


; 


down there 

() | thie re chti benefit to you Ct) the levee feo Vou to hive il large 
Opell space mM front of the landing’ 

A. Yes, st 

() li wh With 
A. Plenty of room for the boats Unloading canned louding 

() How long docs it take vou in the winter season with a full 
carevo to ubtoud apd take up vour carsvo : 

\ Well. usually about Len hours | 

() What is the quickest lite Vou ever done itm your life ? 

A\ Wi have by Cli iti hi re as late as ted) Ocho I, anid Wrotlen out at 
“Ix or seveno clock in the eve dba, 

() With a fall load coming in? 

A. Yes. sir: a full load of seven thousand bales of eotten and 
soc, 

(). Tlave you ever reached port here in the evening with passen- 
vers on board ” 


A Yes, sir 


_* 2. ne thiese piss neers lorye the byensat at nicht te) cotothe hotels? 


A. Yen, sir. 

(). Do vou know whether the electric belts are of any benetit to 
them’ ' 

A. Wi is | should “aN they would be al or if bene fit. [1 is v4 ry 
pleasant. at any rate, to have a lightacross the levee on adark night. 
hit of alli benefit to beats In the shipping (>| 


(). Is the clectrie lig 


the Crews ul nicht time” . 

A. Yes, sir; Tshould think it would be after dark 

(). What has been vour experience in shipping crews after dark 
before the electric light was put up’? 

A. Frequen not getting out atall. Of course | cannot sav that 
the want of the cleetrie lights prevented us from doing it. | 

(). But did vou find any diffiealty in keeping vour crew on board 
after vou shipped then. 

A Well, | don’t think we ever lav there on account of the crew 
since thre ecleetrie lights have ly Cl) pul uy}. 

(). lave Vou ever laid Over before threat time 
A. Yes, SIr. 
Q). Often ? 
A. We have laid over on certain occasions on the Pargoud. 
(). What was the exact cause of your lying over”? . 
A. For want of a crew. 


bal 
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cv. What became of your crew ? 

\. The crew would go off on the levee and not be there at all. 

(2. Since the electric light Was put Up vou could see the crews and 
be able to creel them together? 

- A. | dont know of that: 1 know that we did not lie over on ae- 
count of the crew since they have been up. 

(). All vou can say is that since the elecirie light was put up vou 
have nol lieve any trouble at all” 

A. Yes, sir. 
ilo (). Now, ifthe levee room that vou have now was decreased, 
and brought down to one-fourth of the space instead of the 
whole, could vou make the trips that vou make now ” 

\ NO, Sin: nor one-half elther, | don t think. don't know of 
any other place where our business could be done atall as we do 
it here all the time. 

(1) Whatis the distance between New Orleans and Greenville? 

\. It is about five hundred and fifty miles. 

() You volo (;sreenville and COTE back, staving it the different 


‘ 


landings, within a week. 
\, ‘es, sir: within a week : 
Do vou know whether, while during the day when the cargo 


“4 


Is discharge dd, threat any of the freiglit Is carried by the consignees - 
A. Yes, sit 


‘) | ~ there =price ( nough there to allow the consignecs Lo take A 


\ Yes, sir: | have seen it CoO awa almost as fast as it came off 
tha boat. 

‘J —() threat the levee is broad enough to allow the floats and dravs 
to came io‘and take the freight off at the same time ”? 


A. Yes, sir. 
Yo. Trrirvcey, sworn in behalf of defendants, says 
By Mr. Dexronr 


¢ What is Vour name’ 
A. F. . Thrifley. 
(). kor whom are you working ” 


“ 
a 


, 
A. All the Vicksburg packets 
(> Tlow long have you been engaged. in that business either ter 
ourself or for others as elerk ” 
\. About elelit Vears 
‘J Llow ure those bouts diseh irged —thiat Is. how Is the Cotton 
carried out, and how is it plaeed ” 
A. Carried on trucks. 


C2. Llow is it placed on thie lever 
f A. With different flags. according to the different consignee- 


iF Any Spice left between different lots” 
A\. Space for a wagon to go through: one of these floats, about six 


Tevet wide. | reckon 
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Q. Ona full eargo, about how many different lots do you get” 

A. Irrom fifty Lo SIXiy-five different lots, 

Q). And they vary in number of bales? 

A. Yes, sir; sometimes one thousand or twelve hundred for one 
CONSIENCE, and from that down to one bale. 
ie nd cach one of these lots is placed under a different flag? 
A. Yes, sir. 
You do not receive for any of the boats ” 
Yes, sir; we receive for our boats when they are out of port. 
(). Do you receive for them when they are in port”? 

A. NO, Bir. 

Q). Do you know whether boats receive at the same time that they 
dischare 

A. Yes, sir: all the time: the White Wels 11 ft) Thursday ania 
r aves the sca ii ; recelves her Care suid discharge s Ol) the Sathnie 
day. : 
(1). Do Vou ROW Whether that Spruce which is now sed by the 
boats could by ate rensect aT unv Way 4 

A. Not possible of doing at all. — 


() Do you know all the =praee Which os there 


“< 


+) 
’ 


Yes, sir; we are crowded as it Is sometimes 


(‘ross-examination by Judee KENNAnD 


both, do vou Hot, Mr. Pharith \ ? 


A. Yes, sir. 


By Mr. Benepier: 
(). As far as the railroad track ” 
A. Yes, sir. , 
by Mr. Denranrt 
(). Tlow far is the railroad track from Mr. Conerv’s store ? 
AAs Phi re Is ohne of thas Mh about fen} fa e 
(). And another on: 
A. ‘Twelve or fourteen feet 
(). Is Mr. Conery’s store the first to the leve 
A. Yes, sir. 
By Judee KRENNARD : 
(). Whit boas Ute widest, the Woo lework oy thy. erounad bd 
A. The ground. 
(). llow much, about? 
A. Three times. 
12 Capt. WouiidaM CaMrnene, being duly s-vorn, deposes and 


Svs . 
by Mr. Dexrans 


You are at present Caplatny of the st amer dud Richardson r 


Yes, Sir. 


a” Oi 


()) You use the wood-work and the ground bevond the wood-work, 


Ys 
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(). She is in the trade between New Orleans and Vicksburg ? 

A. Yes, sir. : ! 

(). Ilow long have you been captain of the Ed. Richardson or 
the boats in that trade? 

A. Well, | don't know exactly ; about twelve vears, | think, sir: 
ten or twelve Vears. 

(). llow lone have vou been steam boating as a eaptam t 

A. Ten or twelve vears. 

(). Have you ever run to other points besides those two points ” 

A. Not as captain of a vessel, 

(). Ilave you ever run in any other eapacity between other 
points ? 

A. Not as captain of a vessel: | ran as steward. 

(). Hlow long have vou been steamboating altogether? 

A. About thirty-seven Vvears this Spring 

(). Tlow many trips a week does vour boat make”? 

A. One. : : | 

Q). What is the average time that vou remain at port during the 
Cotton senson 3 
A. Sometimes one dav: You Thean is hit ane dav’ 
(). Yes SIT. 
A. Yes, si 
sometimes elght or ten hours; just as the weather permits and bust- 
hess permits, 

(). What is the Carrving Capacity ol the Richardson—ceotton- 
Carrving capacity ? 


A. 4 SU pppoe she would earrv the wereht of S.5OO bates 


— 


() You commanded the Str. R. Ek. Lee just prior to the “ Richard- 


‘ 


; 
Os, Sl four liours: sometimestweive hours: 


* sometimes tWwenty- 


A. Yes, Sir. 

JF What was her Cauprarelty ¢ 

A. She would carry about—say 6,000 bales: T have had over that 
Ol) her 

(). Llow long did it take vou, when you came in port fully loaded, 
te discharge your Careo nied lLiike your lip) Caro et Levurel at tiie 
Wharves In this city . 

A. Well, sir, when we would be here two days in port we would 
net hurry so much; when only one day tn port we would discharge 
sonetimies in five hours. 

(). What is the shortest time that vou have discharged a fall 
cargo ? 

A. | have come in at nine o'clock in the morning, and have dis 
charged a full CUPreo, anid have taken a fair UpLriy and left ato 
o> ¢ lock 12) the Cove ning (y)) thi Scidiie dan 

(). Are vou ucquainted with thie wharves at St Louls and (ih- 
ecinnati? 

A. ¥@n, sir. 

(). Could you discharge your cargo of cotton and take vour Uy pe 

CUureo In the same time at St. Lous a- Vou can here mn this iY : 
A. Well, I could not take it out and put it in in the same length 


) 
d: 
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~* 


of time. T don’t think there is any wharf anywhere that gives the 
acilities as New Orleans. 
(). Whi 4 
A. Because we haye a plank wharf; half of our cargo goes over 


nd itis level. and 


j 
—~ 
— 
~ 
— 

- 
— 


‘ re | i a 
‘ : ’ ! } 
ane ‘ , a ; . ; oa 2 cater 
facil Fh br. Phil yey Corie lism C]Oes, Ciel [ pci Ve si't*y) 
, ’ 
{ ; . | ad 
Q). flow at our cargoes discharged : what is the method 
1 Wo | ‘| b onst | 4] mnmence wor] 
, \ i; ‘ i cL. rei } ~ (vers Out. sid COMIC WOrkK 
’ . } } ? } 7 4 ’ bd 
hed trues i ooh | © Soll i ty] bry thie Clerk Td) GLIbeCrenl jl co 
} 1 . ‘ , i. 
for pistane ul uld woon the levee: vou would not probably 
' ] j + ’ . | i! ® | \ 1} +> +] 
Lidbede ts. I {4 i Vol \\ 4 titd = { ‘ai fo i i mVe] ‘iat i¢ ¥ tt tical Ne tiit 
; ‘ i . " 
‘ +; ot ’ : i +} Bae " ‘ ’ 
a> OPrPerhic® ol thre ¢ iver Stas F5et 5 ei reese'qrit] wer aiierent cobsiehment 


, , : " ° } " } } ‘ ! 
we tiive to ublomad. assort. and tinve it toauled ali at the same time, 


and the whart @eives us the facilities to do all of that, which IT dont 


() Is it necessary to assort these cargoes atter getting them on this 


, ’ , 
\ Yes si] We sort techn as Lin are Deine pou oni Ul 

» 9 } ' | 

We Coula rob come I abled thi v them on the levee and then assort 

2 } } ? ’ H 

it; 1b would bave Cost dqdoublte the money, 1} (discharging, assort- 
: ‘ . . : a 

rae’, added adelivernme at the sate tim it wives Us .nmMebise Miciilies 


saehad GAL Dail he Com] lt Wwe were > DUE TE OU sudan Wav, Why, sir. 
. 


} ; ae : See adi 
tA discharging clerk Would liave to ret og iol ob laborers to move 
Ds al  s erent -— oe ee ae bee a ible 
ere COT LAT] arouwne: Wily. Sift. it Votliqd ty piieePadl \ PEL puss] rif 
? . 8. 8 , ] } sf } 
to do it: | dont think it eould be done without a ereat loss of 
@otpor) 


, , ’ ‘ ; " 
‘) lf vou had only sueh facilities as are atlorded to vou at St 
- ' ' * 
Li is 3 , an i | lle i bra] tt anadl Val] 1h) nwt 
| ] 7 . . + | | 1, ] ‘ a ry | dort ; ca batoe Ot Le 
\ ‘ Pag L410OM . & SIM PA SS TIA ate . se Voolli¢cl tilne (Lava toed Live eeien ic. 


think that Teould put out a cargo and take one in tortv-creht lours, 
where | mids reineight or ten. Then the whole svstem oft 
their wharves hh llere we linve a bale of cotton. that 
welehs five or s hundred pounds which one man ean take and 


} ’ ] } ! Py 
' ’ t ? : 
at feast Six Then to pull that same bate up, and vou can Voursell 
" 4} , , ? | } ‘ 
;% - ; ; . « ; 
hte e Coiculation as to whia cost Would be in the two pinces 
, , } ‘ 
l neve MIsSCcHAreCad ANVEINS ate Lou . i ever Was if} a CaApPACILY 
| ’ ‘ ‘ ] . ] 4} ‘ “hk 
} i iil { thE Se . i ye Ii) {) ve, et ee (>}) | h | ay\\ Ltbitl (?j | . LW) 
‘ ’ ; } : 
’ ‘ ’ : aa 
price Wolke certain ea ii L aie Ol aiiferencs 
J . 
‘> \ . ; » 4) . 
4 i Lied i} m™ i wre , 6% i io] ChLiTtereres 1} Voll reced pts li 
oe , i} i } ~ ] ; 
OU Daa OEY SUCH CLINICS ws a afforded at St. Louns had Cmicih- 
pea f 
atl 
Te | | si t 1] 
' ™ =j] ‘ol ee ‘ ij li] ™ hy , 
rar , ’ 7 . ae ’ . ae + 
(| sis | ys it i Wilili tt) ‘ A. tii i iit Peer db-porice Wisi Pi plg ba Wetlliq 
’ ' } ’ } } 
. os 8 ; + | . g* $f ' ; . i . . r pia? . , . ] 
you tot rather pay that than have such faciiities as are atlorded at 
‘ ; . 
4 < *?) 
“i routs 
’ 
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A. Yes. sir: [should think so. 
sous to vet out on tine anid do miv 
‘). Then it is more a matter « | 
‘A. Tes, ait. 
() wea Is 


therefron 


your experience of t] 


A. Bi inisilans were putup Twas ni 
have been putup [ find that [hav 
[have come in here at all hours of 


dark hig shits, ana 1yi 


i 


electric | ofits are quite cl beneli to 


IR EN, 


@ electric ight and the 
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| would rather give the difference 


, 


DUSITICSS, 


facilities afforded than price paid ” 


benefits 


tinfavorof them. but stneethev 
been mistaken right- smartly. 

. } . 
+. Cicar. anid 
threat the 
coming in: but 


— oa 


, , » ° ° 
the landing 


Ll did not ‘ayy »rove of them before thev were putup, because T did not 


: } 
+ 4 ~ © Ss 
LtTLIIIA then 


that they would pe 
would be an objeetion to the pilot, 


~ 


vou would understand tt or not 


). What difference would it mak 
‘A. Wi IT, vou lat bee “u steam! 


thouebt 


thes 


] " 
rit 
-_s 


know whether 


to vou on a foggy ni 


> | ’ 
ittuan. | dont 


9 . ‘+&. ? 
lhere are Government lelits along 


fhe river, ana they wre a great help to us Mk fh OW ana we Cah Sec 
j } ee . } , : } ' 
tiichit across the river, atid these electric | ee ur i vreat deal 


<trohnver, clbicl We Call se 
‘) Do vou 
A. Yes, sir 

1) » VOU carry pulsschigers Oh Ve 

A. Yes, sir. 

(). Do ba know whether the « 

and benetit 
. 


thie ba ol 


piisst neers 


don t ‘know 


| 
(). In going across the levee? 
A. Yes.sir:  aaieiitadiy. Cite 
n them aad these lights are Cerialll 
seross thie loves 


(). Any facility or benefit to \ 
, “agg 
\. Yes. sir: a great deal 
J. What is thr me tithe Uf 


3 be } 
‘Mmnoer ve the Richards 


{ 
ei der Me — eo ee lla 
DetWweeb CHITTV-STX cba CIIPtV-sevVell fi 


. ’ . . . , ny 
Mone, sir, DetTWweeh HMC O CiOCK alld 


listest WOrk that | ever siwv done qi] 


No cross-examination. 


Olfteh come nat hight 2 


cLEEN cdvantag 


; i 
lies O] 


eS harve - have rot holes 


, . . | 
iV ot beneltl to the pe ple POS 


» W Chine’ vour cargo 
} 
i 
\ r pbAVve CVer Wine iti «lis 
ee 
. ‘ 
ri; Wil iiit (pulls . | i put Vis 
erentionien of ieisure—that have 
, ‘ _ , . ’ ’ ; 4} 
pial ¢ Vand tied the boat at the 
he OCpPoCcR Copmiieneead WOrk, ali 
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Testimony Taken by Consent on Behalf of Defendants at the Office of 
[> WHE WN Dene a Lsqr's., New Orleans. Marelh POL. 1SS2. 


‘ 


Present: Creer Denerre, lose. solicitor for thie defendants: 


1! ] ’ ’ ] } 
Chiarles S. Riee. esq... solicitor for the complannants, 


» , . } > x 
lO. Metancon. a wilhess produced. sworn, and examined fol 


\ . 
\ A ot l ' te % i Li} 
ee se i] \\ sper Fpsi e* Yapll byeeeny “7 mnyboutine 
- ° ‘ 4 Ss” ? F ome sf \ ." Ae | i aaa eat a 
’ ! 1 i | * - ’ ‘ ‘ 
\ Piave bech stenbhiboathhg since Poo, 


; 


(>) Worst ste atpbboaoga are Vou eompmpseds ror at preseil 


. clit commandine t hye ldware J, Cray, 

(). Tlow lone have vou been commanding the Edward J. Gay ” 
‘, 3 October, ISS] 

1) Whint be lid vou runoon previously ? 


’ P ? } sain 
ty ‘a ‘ . @c% ‘ )! rita ii) x port if rhperdaf DOeiore thie erectrl 
blertits he ye Set [ lye 2 
7 
\ i 
Q). Tlave vou ever to this port at night time sinee thev wer 
lpr 
1. Les, sit 
{} ] ré j i ria’ Perd1ies 


 } yt 
ae EQ 
1 sd t 
OQ). [sa you s] t | |? 
‘ ! ‘ »' i@a\ t it di i> Vou sipice if \ Werle Pee te’t 
\ 
, , , ‘ 
F \\ Lied nul i Whillhhe to dispense With them ald go Lysuc K LO 
, } : 
Like i} ™ 
' 7 , 
‘/ Var? hen } ~ wel _ ‘) \\ | rhea Were ? itleea] 
' ‘ } ] 
; ' ’ © 
wa 7 bial itive nr yp e present rates of wharfage with 
; ~— 
, 
(}. Can vous . Con on oof the wharves at present 
, 
( % ‘ f ; Fe it rr) UDdaede retin hort Tessccs 
| +} ] ] 
, + ’ " 
\ i ‘ Cy a LC} er cohadltion now thah with thre 
() |] ‘) 4 ' } } 77 
a) \\ 4EGlele eat Vy Ous Brit ee “Gee? ira’ Wiriril 


rest , } 1 , " } al 
A an ieVees the same wav, the Groundwork. 


e-eeerr 


° . ' ) ;" , 
eeive Tre artit thie (bits by per’ 
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Cross-examined by Mr. Rics 


). Are you one of the owners of the Edward J. Gay? 
A. Xo, sir. 
(). Or of any other steamboat ” 
A. No, sir: not at present. 
a. Whi a you J ak of the condition of the wharves and levees, 
What parts of the wharves and levees do you refer to? 
That part from Canal street up and down. My observation is 
more particularly at that pont down than it is Uy). 
(). You refer to Canal street: Low far down ? 
To the French market. 
(). Do vou know the condition of the wharves below the Freneh 
market ? 
A. ‘No, sir. 
(). Nor above Canal street ? 
A. Only hy eolnley hy. : 
(). What time in the dav docs the Edward AE Cray rel here? 
A. At different times, day and night: in-the winter time we get 
here at niglit. 
i) What advantage - JS thie el CLIC lielits Lo a vesse| COMMING here 
and leaving here in the day time 
ms Noneat all. 
They do not load iil nicht 
I Sometimes we have to finish loading up freights at night, going 


? | pte how leat at niet ? 

A. We have left here as late as half past six or seven o'clock with 
the Cay. 

). Tlow often does that happen 

A. Not verv often 


(). oe (Wo Urlpes a week’ 

A. Yes 

() You l sae five cents a ton each trip’ 
A. Yes, sif. 


By Mr. Dexror: 

() Are the cleetrie lis 

be lated thiat Wits 
\ Yes, sir 


(). Do vou know whether vessels that leave in the morning ree 


} 4 4 . ® ] . t 4 ’ . si? * ' * 
nts of; aANnV advantage to vou when you are 


A. Yen, ar. 
j } ke ] } e 1] : | ‘ 
(). And this iIreighiit es on the teve stil rhiertil 


A. Yes. sir: some boats. 
Dy Mr. Ries 


(). You speak of boats leaving in the morning: does the Gay 
leave in the morning 

A. No, sir: but we have packet boats leaving here in the morn- 
Ing 
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(), What boats? 


u 


A. Pha boats between here ana Donaldsonville. and the lowe r 


eoust boats 
(). They are sinall boats ” 
rA.] Well, the Jesse K. Bell ix a large boat 
24 (9) What time do they leave? 
A. From ten to eleven 
(). They do their loading in the day * 
Oe ‘, sir: these chit boats 


lhaeank M. [lane. a witness <worn for the defendants. “ays 


()) What is your occupation 

A steamship and =hiip broker and ship arent, 

(). Tlow long have you been engaged in that occupation ” 
A. About fitteen vears. 


Q) Are vou tamiliar with the facilities furnished to the shipping 


*) 


in the nature of wharves and levees in this city 
A. Yes, sir 
(). Will vou please state the nature of these facilities 


A. What do you mean by that 


() lf want io know whether you have vreat fac. tities in loading or 


cramped? 
A. 3 vou tuke the lobmiiave of thus Cit -iis large as this is—we 
have not port facilities for the tonnage that comes here 

() What os Vour ONIN rience of thi electric lielits “Thee they Were 
pout up. 

\. PE think itis a verv good thing, and a venetit to the shipping 
(). Wall vou state in what that benefit principally consists’ 

\.) [It consists in thre protection ot Property ; Vou can better look 
aiter if, tied also in discharging ania londine iil riorlit, 

() What is the por sent condition of the steamship wharves com, 
pared with before? 

A. Thev are in better condition now than ever [saw them 

(). Are they kept in good condition ? 

A. They wre k pol in) Very crowd condition. 

(). What are vour facilities to carry on vour business now as com 
pared with the facilities furnished vou tor the last three or four vears 
under the othe I le Ssces 7 

\ We have more fa lities and more whart rooli—iIhh ext bile 7 


, } } } } ' ' 
Povory efor we Daa little aprons Qh WOW thev are cCoected, 


nflordine more root to discharge Cargo, 

2. That is qone under thre present Leesan 

1. Fes, er 

(). \\ lat is tha hature of the work done by these I SSceCs 28S Cot: 
pared with the hature ana stability of thre work done by hormer 
lessees” 

A. That T cannot tell: | don’t know 

(. Do vou know whether more cotton has been loaded upon the 


wharves under the pore sent lessees than under the old lessees ? 


8 y ammnmnastmasiomes 
. 


——- or 


— oF 


, 
a. 
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A. More cotton has been loaded on t] ie Wharves this season than 
ever before, and, as a proof, are stronger than ever we thought they 
w CTS, 

(). Ly vou know anvthing with re gard to the rates of whartage at 
other points besides this one ” | 

A. [think these rates are as cheap as any part of the United 
States, and, TP think, cheaper. They have more wharfage room and 
poneer Lime, 

(9. Would vou be willing to go back to the old system of gas 
lights and apron wharves if tlle wharfage was reduced ” 


A. XO. Sil 


\Ir Rice objects to the question 


() It ix of the greatest advantage to a vessel in pont of the mom Vv 
that is saved? Is it a small rate of Wharfage or increased facilities ? 

\. Which is the crentest advantage to a vessel ”? 

(). Yes . 

A. Tf vou take it as an individual vessel she would want cheaper 
Wharf room, but to take the tonnage of the citv here we make ne 
complaint of the Whartage dues 

(). What COMParison does nee Wharfage bear compared with the 
expenses paid by a vessel by daylight 

They are considerable, of course, in receiving and discharging 
eareo 


ad 


(‘ross-cexamiined by Mr. Rice 


(). Of what benetit are the electric liglits to a vessel that is not 
loading or unloading whieh is lying at the wharves” 

A. Tu the protection of her cargo which every vessel has here 
hhiost of the Lite On the Loe k. ‘| hey Ciill wateh it by iter, ane 


|’ ‘7 


iso a Protection to the vessel's officers Comilhg in the hight Lite to 


the vessels Previous to the erection of the electric lieriits It was 
angerous for an officer to go to his vessel after might fell. 
( ’ 


These are the chief advantage s of the electric lievlits 
Yes, sir: and in loading and discharging. 


7 
a — 


(2. Is if customary for seagoing vessels to load and unload at 
liighit ? 
A. Yes 
128 ). Is tha if + the custom, or Is it the exception : 
A. I don’t know whether it 1s CUSLOTNAPY OF hol It just 


depends Lhpronl the t Lithie. 


, : ] | | } 
(>) Js it the regular course for seagoing vessels to loud and Lith icvtel 


4 
at night or is it an exceptional cuse - 
. , 
\. Not frequently: | am discharging a vessel at night now 
Phe advantage is to that vessel unloading Now, What advan- 


(’ 


‘ 


eis it to the next vessel that Is not’ 
4 lt Is tun) advantage rn othe protection ct het CuPryeo she lets 
ureo oll thie Whart. 

‘) And if she lad no Curgeys ol the wharf it would be to the offi- 
Ors 7 


A. ¥es, sir 
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: 
Q. You are ¢ of the firm of Ilall & Vaughn? 
A. Yes, s : 
(). You are agents for steamships and sailing vi sels’ 
A. Yes 
es hey vessels of Which you are agents lie where? oa 
A. They generally lie between Calliope and Eighth streets. | 
re Threat ¢- the Upper part of the city z 


i 


Yes, sit 
en steamship in port? t 


d What is the average time of a fore! 
A. Atl of them are hOreren steamships : it depends Upot their 


is. But what is the average time’? 
A. Phey are here from ten days to three weeks. 
(). ‘Phe ten d: uVs Is the shortest time and three weeks the longest? 

A. Yes, sir. 

() What about soiling Vessels” 


A. Sailing vessels are from three tosix weeks. Sailing vessels do 
het vel ther CAareo as quick as a steamer: they at hour entre ‘ist. 

() And they pay under the ordinance of thie “TEA only One rate 
of wharfage dues” 

A. Yes, sir; and they can stay here for sixty davs for the same 
price, 

(). Is it an unusual thing for a vessel to lie-lhere sixty divs? 
i. A. It Is now. Wedo not have hiahy of them ving |i re that 
time. Sailing vessels lie three or four subpre cist 

(). Wherem do the wharves that are butlt now ditler from the 
wharves that were built under preceding leases ? 

‘A. We have some of tivenn that are connected, Where Lv lore we 
had these litthe aprons. 

A. And what about the character of the work”? 
A. They are kept in better repatr. 
». How lone is it since they have been kept in better repair? 
A. Within the last vear., 
(). The river is very high at this time of vear? 
A. Yes, si 
() And : ater Mi the summer it usuall, 
‘A. Yes, iy ‘ ‘ 
av. \\ valet is the etleet of the falling of the river on the Wharves 7 
\. Pave not noticed any in the upper portion of the city. 
(). tlave vou been to ihe lower part? 
A. have Lal bye a thie re 
(). It is reported that the falling of the river ts prurttinige at ny boceel 


¢ 


ly falls? 


‘ 
condition ? 

A. Yes. sir: that is the re port. 

That docs not affect the Lp pel part’ 

A. No, sir: if Lor Ss hot appear Lo) be silectod by thie fall and 
of the river. ‘ 

(). Those that we built within the last {wo vears are new wharves 
are they any sironger when new than years old? 
A. We cannot state bv anything unless the large portion of cargo 


cpucreneemene 


ome 


rene 
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that was put upon them this year 


ter than CVver before. 
(). Phe reason for not 
afraid they were weak ? 
A. Yes, “Ir. 


(). But no tests were mad 


testing 


- 


thas 1h} 


A. No. sir: we were alwavs afrai 


by Mr. Denron 


(). Can vou state whether vi 
now as thev usually dic 

A. About. the vers 
have now, and also we have 
not had before. Every vessel 
they HSSIst code chrnother now 


Sihthie’. 


, i 
Prrod 


L.. Lacompr, a witness, 
lby Mr. 1); Nk iti 


() Wohiat Is Vour oceupation 
=? \ steamship and | mae 
vou been 


: } }. 


c*ertiyye (*i 


Var! 


7 


pa 
They were tested this vear bet- 


before was because vou were 


| to try it. 


Ir ships empiov as manv watchmen 


, 
‘ i i i 
A. Yes. sir: as seeretat 
rt) f ’ \ ¢all “— 25 2 narty ¢ 
pee. ’ ( if b r\¢q iif > et 
(iy cdisady rit oF 4 Ter | i =fhtl 
’ 7 
\ as 4 }7} qyrpiy ~s Té T pial ~ ‘ 
Lidogtit? Line river’ TPN | reitl ins ' ' 
posed’ to the lessces ; when | 
rnpa whart lease for the adn 
; . , ‘3% 
benerit, mth stlil is, to iiave tle J 
(). Do vou know in what conceit 
ent”? } 
A. Dive lrist jy rsonnl obs rv 
1}. ] ) ’ ' ’ 
au Walk Upand down ana To 
? S| ’ : ; 
londed with thousands of bales 
: : 
pont nearly opposite the Orieans | 
my be ] 
‘J. Are vou tamthar with the 
A. Yes, sr. 
; 
(). Tlow does their present cond 
me 
tron in tiormer Vears 
A. Mueh better. 
(1) Do vou know whether th 
\ | never In mv experience saw 
(). Do thev have as much roon 
} 


A. LT tind more uptown than T di 


} ee P 

had Aa Walehman anid they 

em of watelimen that we have 
er, ‘ a 

to Take a Watchman, Wheres 


i iilhed SWoOrh, -aves 
‘| ; | *; 
Lrbstl Dlisilies 

! >» ¢ , . 

L jel C*T pe ()] pirty iil 

’ * 
Pe'toreesenyl | 4 
'* 
; == ii? 


, 
f CLise 3 iis ire Of benedil 
tirts } ’ ‘ 
’ ; 
5 
’ ’ ; i : reiit 
‘ : ii | i fe il prt 
: . 
| ‘ Litl- | Wiis ¢)}b- 
; 4 | ‘ 
. 
i i } ; >» Ee i) 
' »?) | ti (;! : f \\ i ’ rs if 
rw Li¢d} -P rig | 
‘| | ; 
—o 
1) Uti Wiirves , if Pel “> 
J 
? + 
| ! wie Was S fei\ | took 
S| ‘ , 
! Ii Jt) 4 'j PCuVILS 
; ’ rf 
1} reotil ' — Peery to) ' 
, } ; 
iif 1 In} ti t t mprppel ti ~ 
; ,* 
" , 
yg Pryde j j r Colbde 
S pCi mie bowl OW 
} 
em loaded as TOW 
, 
pie 


| | 


} TUE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET Al 


Cross-cxamined by Mr Rice 


} 


, . } * o> 
Over what space did you walk over the wharf’ 


) " 
_* i 
\. Krom the Jackson street rathroad down to the Orleans press, 


} ‘| he Orleans Dress Is On Wlist street parallel with the river? 


! 


‘ ‘ 
A. T believe it is about post 17, nearly to Erato street; [ know tt 


} 


» You speak of the condition of the wharves berng better: that 


F “ie . +) 
Is tile’ PCW PMOPLIO] 7) them” 


» Where the old wharves in better condition than under the old 


' } i ; 
{) Play (hones Thisal Lichpopoerds 
. £ ’ ’ } ? 
ow Deer apparentiv bere better Tixed tly) thy \ lave 7 
i 4 . ; , , P j - ™ yA ‘ ie 
er apy fhe water is now high, and | know how they ar 
. j , 
LINC UP? TbiGierieatit 
5 | ’ 
Q. What do vou mean by tixed ap? 
} } , , 
\ | c*]] it} 14 bE SEMLTTOTUNT I~ better levi] iasity Peep anys 
i ' ' P } +) 
‘) \\ [ \\V i= | i | ‘ Pil iti rij Ptiel ] Tia ole ree brie 
\ \ se : 
‘ + { ‘ } | it) i rad t j 
' 
() Pirat enime trom its bere old 
‘ ad 
\. From ag biel GPom) Wahl of care taken OV Le Lessecs 
f | | . ee ' , ’ ; 4 | wd 
° ! it \ CPt ita ‘ El, es rotten ea" Willll {?j Cui (}j iiit? itsscCcs - 
} . ; 
| | »\ \\ a) i] at mir dpats i>} i ive tril thie paar at tlie Ossett prevent 
] : 7 , 
riic’dly) TPO & roth or rotten 
\ ar ‘ ‘4 " 37 «31 “at 5 t 4 Fr ‘ ; i lial } ¢ <a | ‘ 
\ ;e3 Weal CPLAt attat sacvey Sq! Qoied, adhe Live Dh hg “ ¢11¢] bed] ‘LiKE 
' i. ; ’ ‘ +} ’ ’ ’ 
S cha t ft) WWobasil Woellie \W ti thi tf cf pricttdin Wills Hilowed tO «heocus (1 be 
, , . ' 
broke Giten oO irs, lustead of the whart lessees rome tO Work 
} ] j ’ 
f satt } } y tan i] iT rbiate Tiyer\ corppittead (ie bhe i) 


i ; > 
(> SLEPOOTS 
\ ‘ " ' | ' vi. i.e 5 . ' ‘ } ; 
Mii NOt COM ACKOss ANVEINE tIKe Il Hb COMIPSO, TL Wotliel bbe 
1? ‘ . ’ 
} ; ‘ 
ele babel Osce ull the Whark mm thisat CXC li is COVETOCCQ 
i Eases rut ti ’ } } +} , 
p tirating — mes Of COLOR, OU Line prot lOtis, DOLE) OM Lie TIVed 
; } ae ) } ' ] 
tii if) \\ i ibe rprotiiyes oe oe (>| thre Wiiitl thisit | bmaive 
? | 14 ; { } ] 1?) ay } ‘ ] I} | 
‘elt LL it) \ iilx Lj ('}) polly il ‘raved Corppedi Lal filial reotyl iii 
6 # ' : ’ } ’ iy @ 
ual Weight that was on the whart [| concluded that it must be im 
la] ® Ped Tad) 
} ‘re 4 | in ‘ 4” , ty ’ ‘ +} " | ? ' te ‘T1) Ba \° | t¢? 1? 
‘ , iif cil ‘ i PELs ah rite ‘? tric’ | S1 Piece 1} ehIIN Wire re Vot] 
' . . . « . , , 
KRCU OVE this Petkdd TO Posada De On them at al balertit at Juck- 
. : : . , 
sire Ise] re there any portions of the wharf with hla) JPrladik- 
} . ‘ 
1] Ctieehhl 


pet? There Whi hic’ Callesse pepe | sy} isa Wiis [ol L quarter of it} 
: i 
i bil Ld do hots biaVvidiihe Wrong with it 
) } lay '} | i 3 t } .? t 1} i. — 
Peg there, Wirere Prenel steamers are, has not ewharl 
} ' ? ; 
, SUlln Ta) ; £'aR siege’ biors ehaorerre 


A. Not that | know of: I did not go there; I eame by the Jack- 


’ . 
sfreet cars, ane Went to the Ca eSSOTIED: Lanata 
. s 


TN er 
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(). Then your observations were simply casual ? 
Io) A. Quite casual: when | got on the tront I meta — 
mine and we concluded to goto the steamship Aspinwall, « 

pogy- lt not have undert: ake hn to go along the wharf alone. 
J). The river is high now 
ry Yes, s 
(). What is es effect on the wharves that takes place frequently 
the fall of the river? 
A. [ noticed,on the fall of the river, that some wharves give way, 
particularly in the third district. : 

(). Ilave not the wharves in the upper part of the fourth district, 
both “al ove ania by Low Jackson “treet, GIVen Wav or SUNK al the time 
the river has fallen ? | 

A. In the upper portion of the city the wharves give wavy a little, 
but verv little indeed, as comp: ired with these in the third district: 
they disappear, but in the Upper portion they can be used. 


Ort} 


». What is the condition of the third district wharves now 

A. Tdont know; I have not been down there for some time. 

(). Hlave you been in the vicinity of the New York steamship 

redine, “t cond district, leate ly ; 
A. No, sir: not for seven or e} 


Arruur J. Mirener, jurat waived, examined in elief on behalt 
of defendants aby Mr. Deneare, as fol 


(). What is vour occupation, Mr. Mitchel’ 

A. it press ntutive of 1 A Cr. ae 

(). Representative of T. & G. Forwood. What is the 
To & Gi. Forwood 7 

A. ( OM MISSION byusa rie Ss Celie rally ana agents tor several sceam 
ship lines, 
(). Llow long have vou ie 1h Wh} tlic 1] employ ‘ 

A. Thirteen years now—twelve vears. 

‘J. Wohi re do those ste amshilpes, \ hich are re pore “ented Ly ¢ iW (1. 
Forwood, run to? 

A. Liverpool generally: sometimes to other ports. 
Are vou at all acquainted with the facilities that are furnished 
in this port—with the wharf facilities—that are furnished im this 
pron too st imishitpes COMTI here? 

A. Well, | have occasion to see somethin: 

() What is the nature and character of thos facilities that are 
furnished ” 
They are Very satisiactory 


’ 
< 


() | ~ there any advantage atoall on the electric lierhit 

A. Well. I think it is a decided advantage: it Is an ccOonommny in 
the watching ln our ¢ Nye rience, lt saves two or three watchmen a 
shitp 

(). Two or three watelimen a ship 

A. Perday. Sometimes we have had as many as four or five men 


emiploved before the electme lygebts were peut Up. obe riaith abisWwers 
the purpose now, 
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; 


(). What did those watchmen cost you 7 

A. $2.50 ‘uplece jr r day. 

(). And how much per nieht : 

7 a8. 

A. The same thing. 

(9) What are the facilities—what is the nature of the facilities fur- 
hils rod iis COTE NAP (| with the Whartage charge 

A. Well, [don't know how other people are fixed: we generally 
havea key-berth ltisan important matter of consideration to us— 
“aomatter of three or four davs in loading a slitp and Jabor. only 
speak of our own wharf: T don't know how other people are fixed, 


() Do vou consider the wharf charges high for the facilities that 


“9 


' 
a + ’ t oe tt ’ : F . 
x \\ Cli. thy Ome Ubpotl ah aceracge to Abvoul Aaa A ada pred ship. 


A 
(). Task vou, with reference to the service that is rendered, whether 
the wh race chara = TT conside Patlon OF thie = rvice renade red and 
the facilities furnished. are hieher. : 
A dont prot “= [0 be faarniliar with the port charges of other 


hoes [ kK DPW Wiis thas Vv are. but [ dont rive thi ti) DH festimonv: 


? 

; 

} ’ | q | ‘4 P 

but t think that our port charges are rerativels Cheapel thisan those 


oem 


_ P P e ° ; . . Fe * 
(9. What are the facilities furnished by the present whart lessees 


] } Hs i . ae . : 
as compared with the facilities furnished by the former lessees 


} ‘ a, ee epee a . ree ka 8 ll : 
Wilari., pore ceca GEE’. 6S ri me ciHly., l «ion t ene’ whethe thisat 


+ ; ae oe! ae ettvcmennh ¢ “a ' \\ = f ' ler on 
Waollid 2 RE [CTU Or: VOR mete t phate OPTMeTIVE a 
By — et tT i yey 7 LA", t , yy 9.7 | 7 ?° al 1? ’ y» \ ‘ , Pury ‘¥ 
+? ‘\ fei i Lida ‘\ picit] ert 4 si itt aes | al ee a a oe eo Ciills, Urilg? 
} ? 1°» ’ | } : *,?% iz *% — " § >" ‘? : fa t 
Seri: ae a4 ii pheata figee peti tad iy). bit PrreiCees, Te ¢* tO PIEeces, i 
) . ! 
a ; ‘ + , * : , . 
Wiis Pepulred iii tL could not iotd on it over twelve hun 
1 
} \ : — Py 4 } » ¥ 
(il a : \ | reewW We phatad Fo Ondt forty-seven hundred bates 
i 
] ] } } i | +) 
4 * ¢ ) 
} \\ \ ii , as \\V i ‘ape { il} Lito) | i wVuay Tie lissha Denies (LE) 
, , ’ 
A rf is greater in extent than the old on 
\ i ‘ ‘ ] } } ly 
i. yee sole s two ship lengths: one-half of it tor 
(>) , af 1 ee than biel forte, 
Qo}hes stil}? pee’ogaceik GG 8 Wil Fold SIN: Tiiousaly bales COMMOPLADIN 
. 
if j } , \ , } , 
it 7 ’ ‘ 7 ‘" i ' ' 
} ae ] | te } 
Q). Didi vou pv that wharf under the old leas 
\ lt w ry @et feo) Hnkcder tl i | 
‘ ’ = ‘ iil ~ASores SEtLN Lilldie'l Liit eae | ‘ i 4 
is 3 
' ? 
* —_ ; ’ 'y 7 j , 
\ i is t new I——$ , MP Teel lon WCIOTs bere none OF Clie 
oe ‘ ‘ 
, , 
Si 1) \\ | . ~ \ 4 l’é i } at i | \ mW, i iis i} T}) ik ¢ i (*¢ eeeeene ii]- 
‘ 
; y°7 q | »? ’ ty ry) Se onl er? ’ ] | | r) | 1f ' { t 
Wisiri | ‘ i \\ Ves Tron i's rottrT\ resiial ee ~ ii msm LI} pe dent 
. ’ } } } ' 
¢ " ; ' . - ‘ " | 4 
(>| I \ | I ul] Oo F i Was Caled tH One Wilari Ooeelh 
i 
, , } , . 
(*¢)7 ? t*¢ ae ~ rig | \ tin oe } 1, ifse] i~ “i)iy) Wi rves hoortyye raw. 
‘ . 
} ‘ } . } } ‘7; 
() hye \ , rig ety hectod 11] cie'] tiie poy lel I ist 


| ° “ M . » 4 2a mean AY : , 
() Wohiat i> Lilie COTM Tt) Ol Tlie wharves now With regard to 


\ Ty eel 3 } iy , aw ’ } ly¢) , | ] 1 ke} * « % ty 
‘i. mV abpear to oe TM Verve Qood COndITION. (on UT KRMOW aly 


(Q). As compared with the same wharves under the former lease ? 


-_— 
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\. I think they are in better condition 
). Better kept up? 
A. They are better kept Up. The approaches are better, Loo, Now, 
my opinion is this, as [ have stated to other ship agents, ‘hat I think 
our Wharves are In better condition to-day than they have been since 
the war—thatis, before the war—because Lam told many vears ago 
they were kept in magnificent order | 

(). Lo Vou think it would be an wdvantage to the steamship COthM- 
panies of this port to reduce the wharfage and dispense with the 
ecleetric lights ° 

A. No, sir: I don’t think so. IT think that the eleetrie light is, in 


a gvreat measure, a pare of the necessities now of the shipping, 


( 


Cross-cxamination by Judge KRENNARD: 


J. Do TL understand vou to say that you have a kev-wharf? 
A. No, sir: we have a key-berth 

». Whiat Sivas mean by that? 

A. Well. that a er lies alonosice of the wharf 
). Is that especially designated for your ships 

A. No: not necessarily: we occupy it, though, vou know, almost 
entirely, having ships there, to oecupy it all the time; but formerly, 
whi am wc VCre crowded, We had a vreat Man tire sto lose outsies 
Ve had many more ships this vear. Last vear, before moving to 
this new whart, we had seventeen ships during the season. This 
Vv" aurwe have bysacd L we hit -t rorhit SO Tair, anid We have lisacd altnost entirely 
Key-by rth hor thie = LWwe hiy- ‘ertil hips aty say for twenty-three 
anviiow. Of those seven Ips two vears ago we had, I guess, 
elolit of thas Iti bicat louder 

(). Now Vou occupy this wharf almost exclusive ly 

A. Ye By ee a alt HOoslLeXe¢ las L Have hot been beeot bas red by other 
ships til all: thie \ finned room els where to peut thie ee thint Wharf that 
We braved eccupl | how Is the rep ye riil Whrart: if Is cul thre owt ot Jack - 
son street, 

~ What to say in reference with the electric ly 
your veneral idea? 

A. BO: from my—our experience In the bills of the ships of 
bills of disbursements. I find that we have one man here em- 
ploved at the rate of Syo.00a month he ids really only paid $45.00; 
we havetopay S200 a nightfor him: that one man watches sometimes 
two ships. r Orie rlvyat dene kson =[reei, We head hist all | th, i¢ inne two 
or three men. Five hundred bales of cotton were djvided into two 
little piles, and two men appointed to wateh It; beside thev had a 
lamp belonging to the stevedor =tueck tlt) Ona hale of cotton. 
| wharf police wateh your freight ? 


“ 


i 


| 
} 
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wg 


ome 


' 
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its L suppose is from 


| 
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). Does not th 
A. But we pay for it 
(). You pray for it? 
A. We pay for it. The harbor police, you mean? 
( Y es 
Zz 


) ‘ 
i~ ‘ . ’ . 
A. he harbor }) rotection police: it Is not the city police. 
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12 (9. You pay for your own police ? 
A. We pay the harbor protection police: they provide the 
DIC. 
By Mr. Denar 


{) You pred the harbor prot etion police in) place of paving Wwiatel)- 


?. 
rien 7 

A. in segienb te: paving watchmen 

(). They supply the watelimen ? 

A Yes, sit they SUpply the watchmen and are responsibl ay 
thea : 

‘) \ tL Than meen <tebscribers to the harbor protection police for 
—ootnbe Tite, leave OU hol , 


A. Sihee its OPreabnilZatlons : CVe@l bol ‘= Shwe * tt licis crent Top toe’ fthi 
’ i . . 
obligatory tliat mer ats PCLATUS COLLOn HOW: We were subscribers irotn 


the thie it wie OPA se dl, list Septembe: ab vear age 


By Juduve NKReNNAR! 


i You a depend on the city police ” 
A. No. sir: we eannot depend on them 


By Mr. Denrans 
(>) Will vou be kind —— Mir. Mitehell.to « x plain tous what 


a kev-berth is. what the adv: ave of itis 7 
A A kev bi rth ix that ‘hip lies aloneside of thie whart: otlye I: 
_* eer ¥ .: i ce 
wise she would have to lie outside of another ship. [tis verv hard 


7 ' ’ ' ] ’ . 
feo oN potaday Te Ta Uiids, ea vou have to have an CNT Pe bn Ore Vou 
\ shin outside of a hh) i}? has to pay ov reat den] hore for ibveor in 

ig i } } ; ; ] om ’ 
londine thie tba lenaed yy rer Teen the hele shitp at the kovetn mn ( dry 


the outside <liipe Is Ve ery often that vou calmot go on, for thre tnisdede 
=hiip meV bie loncddine ata ecertalh hatel, ana thie outside “hip lisis to 
Willl inital the hiside shitp chooses logive Wav to let her hovel, ie if 
tukes sometimes three or tour dave. 

() As compared with the loss of time to 
eles rdin wr Is thre Whart charge of any erent Concer 

A. Not at all it does not anrount to anvething the whole whart 
| tha “hip . r PIC h Thos than Ole daves detention 


ye ng 
“oOhetites a Week s, loss of time 


: se 
ship Ith fomeadimne@ ane 


wales eee 2 , , : . , . ai 
li wf petaridl fis a ii j f bea? if foil HY ; yori ray Joep piel pits gat bhi CJdilicve (ii 
> ‘ ’ dita? *? 
Vi WANTS / (fisiee A’ Ldatneore. \; if f), dean is, la - Me (hi Olh. PSS. 


Louis TT. Pirie, lis sworn on helaif of defendants, SaVs 


° } 
OUP OCCUpPAtlOn Is thisu OF GePUty city SUTVEeVO! 


4 Y ; , . 

\. Yes, sir: Tam assistant citv survevor now 
low long bave vou been connected with the city 
on, 
| 


- 
~ 
—) 
— 
re 


) 

. . : 
\ Capacity | 
and city survevor, 


uty citv survevor and. assistant citv survevor 


~~ 
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(). You are familiar with the wharf svstem of the citv of New 
Orieans ? 
A. Yes, sir: | saw the first wharf built in IS34, opposite Barracks 
street, and from that time | have seen every wharf of the city built. 
(). Are vou familiar with the wharves built under the lease of 
Mager, Ellerman & Co.? 
A. Yes, sir. 
(). And those under the present lessees ” 
1. yeu, at 
‘) Vill Vou please state how the work done Ly the Prescul lessees 
ind the condition in which they keep the wharves compares with the 
Work done by lager, Kellerman & ta. which thev kept ther 
Whiarves ? 
\. In Mareh, ISS], the citv surveyor, Brosnan, and myself madean 
eoNddibhation of tlie Wlinrves from ‘Toledano street down ce the lower 
nits of the citv. The upper structure of the wharves in the fourth, 
rat, and part of the second districts seemed to be very good ; in front 
of the market, what is called the “Picavune tier,” and we found 
the whart quite rotten: in the third district there was no wharf in 
oN Istenee, lout Cot yee between Mandeville street aniel Spain street, 
When the water came down in July of the same vear we were then 
ible to make a further examination of the under structure of the 
Wharves. and found as a fact that most of the strinevers were rotten 
and the greater part of the wharves decaved—that is to sav, thre 
Wharves in the second district, which were decayed siniel caved In), 
had to be rebuilt and constructed » the Pieavune. tier was quite rot- 
ten, the piling. caps. and stringers rotten; In the fourth distriet we 
found the rehithiestreet whart all decaved : We found the 
BS Second-street wharf decaved > we found the wharf trom Wash- 
ington to Sixth streets all decaved: trom Washington to 


-- 


| ) } 7 ’ 
second sirect partly decaved: in the first district all of the wharves, 


three-fourths ot thr Cittes ciba strip rs Were decaved : on the barge 


landing in the first district the wharf, which is seven hundred feet 
long, most of the stringers and eaps were decayed > part of the steam- 
boat landing depressea below the grade: that is all that we did find ; 
that was the condition of the wharves 

(). Woivat Is the Coot) iition at present ol those wharves”? 

a. et pres hil thev are far better than thes Were al that Lime. All 
the whi irves Hn the third district bave been built anew, 

(). HLlow was the work done in the rebuilding of those wharves ? 

A. The piles have been driven to an extra depth in the third dis- 
trict: they have been driven thirty-five or fortv feet in the ground, 
<othat the wharves stand now as thev have been built. The wharves 
of ISSL went through the low water of last year and are still stand- 
steer, CACO jot Cpt’, which wrAve WAV: thie pile = Were drive Mn to ahh CNUTa 

sround and the wharves were braeed cross-ways. In 


? 


_ 


depth in th 


,° . 1} ' : rer? és . : 
the second atstriet they are all in repo order, Phie Picayune 
tier” has been rebuilt, exps, piles, stringers, and everything 

(). Tlow is that work done, compared with the work that fs re- 


quired by thi lease? 


A. It is better done than that done DY lager, Kellerman & Co 
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). Tlow does it compare with the work which they were required 
to do under the eontract ? 
\. The work was b ennerty done by Fager, Elierman & Co. 
ae Aiken & Co. In other words, have Aiken & Co. complied 
1 their contr: 
\’ 


a. 
a contract has been complied with 


~— 


’ ’ an ’ . . . : 
a Vou fave anvehine to do with Like’ streciiicatlons thi: it Were 
draw 1} tly ridicte I’ thy Dresclyl lense’ 

A. Yes. sir: LT drew the whole of them from the beeinning to the 


(). y Oursell | 
i ¢ , 


’ } , , } oe } 7 <r 
A [hev Were OnLTV atmohded and cinihved bY The adnhilh- 
; ] | . | | | ' , ; i 
Istrators a gi, Linc Titre. ahd DV the e@rtizehns committee When 


called upon to give them views 

(J. Now, | understand vou to state that the wharves, Which <tood 
tiie Whole of the last SCOSOn] snia 
yet. 
A. Yes, sir 

(). ae vou know oy! auhny other Iistanee when SUC) a thing Oc’ 
curred ? 


s% he ,* ; . . -) - F 4 1 i ; : | ‘ ee — 
A [hy Like third adiustriet tj SQz : rom then to now thev have 

" , ‘ ‘ 
4 . ’ } . e *) ‘ ye ’ 
alwavs gone down: that is the only vear from sev that T have 


known them to stand. 


Q). Do vou know whether anyth 


ne has been-done by the whart 
mirves more than was required 


| 
i 
] } > 2s } 


Jex<ces my the ove ‘advise Ol titese W 
by the eon iract. 
A. Yes, sir; they have rebuilt tore than required by the con- 


tract. snd It Wall to ict Lbpteved To) Prercaul ise Lil oOueriit to burl 
- ] ) ] . = ’ } 44 ‘ *)? i] || 

IWelve bllheaared “anid rid “ Laaiiit’s ()j pit’ \y Seto ewe = aeeeeneriee a a iil 
i . 

«) } 1] : ? ‘ ' ] j 

(SLUL00) tWentyv dollars a square lit will be eiven to them this 


year. 

Q). Tlow does the wharf room whieh is now atlorded to commerce 
itl the tliire district f ria} are WIL the Whart Pewoda whitch t the shilpes 
hisvel pores LOUSIA i 

A. We have at least fully one-third more room than before,to put 
if te 2 low peut 

Q). Can vou state what wharves were rebuilt by the present lessees 
sce thier pave tii lh poss] bide} tlie? le ~ 

A. All the wharves tn tue third distriet have been built anew, ex- 
cept artde between NNsatieds . Pea sahkcdh CMIMIITT SIPrCets : Liat Whart hice to 


/ 
' ’ , ? 
‘ : > ; » * ‘ i ‘4 » * @s » * . 
be bl locked up twice ‘Sine =“ TOsSAV, ralsed > IL badd sunr (WO OF Lire 
‘ ; . i ‘ ‘ | " 4 1 . | ' ‘ ' 23 af 
feet. ail li bisa ae. a) , a tt] Phen tpit*y\ bletti {) rebeullicl ihre 


. — : ] } & i i » | ’ . . 
Wharves on thi vol | i «bistrict shied f ' Wiberle t/j tii Pieavune tier 


’ ° ’ ’ ' : = ' : 1 . . . 
which Is Thlhie TUT red (Mich Teel done ahead thev rebull ine whole of 
| } ‘ ; , 
the steam hhip) Wiech CXCEP | ae 1) he i si ; Liye Lpopvel 
, i] 
SEPUCTULYE anid Lites penal bl} Coldes, | WW Stl a a | \\ Mmrorine’, Prom 
} ‘ + ’ - “a 
the ferrv janding up to Saint lours street. w ll We | tine { roln- 
}] ry | , . ‘ i ; ' ’ ] 7. 2s 
Well cilia io? ‘ & iflis ;? ’ tie tit ‘ —s ‘ titel rebel . Beer 
: } ’ 
Epp structures, Capes, string hich Tleoring ihe VI of the 
; ’ 
; " . ’ - " ~— 4 : ~ " . : . . ' 
e ° seeay Sse *) +} ; 4 ' sy ' ; , 7 ; ' 
barren ikbaadibery, Wailea I= chiro i mr icel Moree Pies revolt This While 


of the apron i] the steamboat Wwhart irom one en to thie Othe ¢ snd 


— 


Vs. MRS. CATHERINE M. Al 


e 
they rebuilt the upper structure of all of the wharves in the first 
district. Then they rebuilt: part of the steamship wharf uptown, 
between Jackson nie st. Andrew streets, ard also aunt o the “Old 
Dominion. steamship whart, | Weell Jackson Th Ph ) Ip streets 

s part of the connection of the wharf from Soraparu to Hp r limit 
Which is Washington, and then they rebuilt the wharf entirely new, 
the piles, caps, stringers, and flooring at Jackson wharchouse, which 
Isat First street. 

.. 13-4 «2. Which othielsa| in) this - rye vors Cobilee bistel the stp riti- 

j tendence ol the work me by thes lessees 

. As was the one. 

| (). You — superintended all the work done by them 

A. Yes, s : 

Q. Do you know whether any work has been done by th 
per sett lessee Upon thie Hioorihieg ports t)] clusters of thr teat born 
wharves ? 

A. Cluster hos aay 

G. yeas 

A. Yes, a f tha rves on the steamboat 
wheeutae inea’ to St. Louts street 

(). Ila anvthing et done | J Ch) On} thie levee that 1 thie 
land portion ? 

A. Ye Ss, sr: acreat deal Of work 

(). What nature? 

3 billing. covering if with haa 1 pil rials “ticit ~ eravel. bsal- 

‘x ast, shells, all along the river t from: Conti street to the Louts- 

% Ville and Nashville depot. Al e¢ lias been s led entirely 
anid ())) tha a rmibout y ed Kt I J t | line petal hi kv ‘w 
olive. last summer a coat of f nehes of shells 

(). Hlow is the present conditi of the levee compared with its 
former condition under ager, Ellerman & Co.” 

A. kavorabl 

(). Mr. Pilie, will you look i sketch now shown vou marked 
“i ithd State if brnsucd that “ket li. 

A. Yes, sir. 

(). What does it purport to represent ? 

A. It represent the wharves fro loa lhavette street fo eti~tom 
house 

(). To what are those wharves and levees devotcd principally’ 

A. Steamboat landings 

(). Are thie a “<uredechts biel neures pra t | = correct 7 

A. Yes, sir. 

> (). You made them yours 
A. Yes. sir: T measured them mvself Sunday—-four weeks ago 
— the week time ho one « j measure it 
The space marked by vou © leves lich vou give the are 
se thet all entirely open ? 
: eg A. Yes, sir 
(). No buildings upon th: 
A. No, gif except small buildings w c for ste 
} 


KEN, ADM X, ET AI... avi 


11S THE 


boats. wl) 
Grea 
(). ‘To « 


OUACHITA & MISSISSIPPI RIVER PACKET CO. ET Al 
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J. Which Is the buy s1est Beg 
produce houses located 1 7. 


A os iM thoeat nb se LWwee 


? W hin the perl } peal Sur 
A. Phi sviteipal street as an 


(). Dia hialh street as a DUS! 


A ‘Phi Prictidi business Sipe! 
-Llouse, Bienville. Conti. an 


& 
A. Cana I street. 
That isthe principal stre 


Whiteh ls thi centre of thr 


| 
eng Bit : that ais the Center: 
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(). low is Canal street situated 


A. Rieht in the middle of thi 
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fllits. 


Joun Firzepatrick. sworn fon 


By Mr. Bexepies 


() Whit position did Vou tba 


‘OmM sstoner of Ptubile W 


New Orleans fall under vour su 


A. Yes, sir. 


: | ‘ 
thei Mase COTIINCHCYeE 


| 
“A, Yes, J) ge | Was fA party ta 


(). Did vou or not, at the con 


| ji esta ) 
. . " . . , , ‘ 
Was passed, conclude, in your Judgment, that 1f woul! 


; . ‘ , ’ 
benefit of the citv to lease the w 


A. Yes, sir: and I objected t 


arter. of pon Violls To isSsv 


(>) Ilave vou been acg ual 
. , 7 ; 
Wharves and dlandines bv the | 
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lowes the attention to the wi 
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comiplied with the ene 
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Q Ly UI Lerin f the lease it ppear- that-it is requisite for the 


Mmractors too ma 
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As you said you lave seen the work being done that were 
e under said lease, how do vou find the contractors to have 
neagements made by them tn the lease? 


peep 
) youl Satishictlion 
"es, sir 

Lit Leris © 
ke an annual report to the CIV throuch your de- 


ed 


y Py 04 rryts ania r xpenditures ; deo they ade si) 


_ ee ee 
partinent of t Lose i ore 


A. 


Phey made it to the administrator of commerce last vear, and 


; 


vVear they Will make 1t to me 


(). Plas it dn transterred from the office of the administrator of 
comnmicree to your department under the new charter ? 

A. At that time Thad supervision of the wharves, but they were 
under the department of commerce. Now, that portion of the de- 
tment of Commerce yy rt Whine tO the Wharves Is transfe rred to 
miv department as wellas the supervision : 

(). Tlave vou the orloinal Peporl mide by the wharf lessees to the 


j 


of New Ortean 


} ' ’ . 
\ li Is jh the babhas of thre ie | og 


A. Tt is on file in this office, the report of the wharf lessees 
ns paving Wharfage for the vear ending Mav 


) (>) oat pi i=) ~ 
“Moet, 7 -) ‘That t 10) leo | ; ee 1 1] 
wih Te ean A hast report hh detalii Was read mn Open COUNC : 

" } ? | ] -— . : te > 
teowhich bodv it was submiutted at its mectinge ol Juiv 8, 1882. 


Mir. Benedict introduced in evidence a certified copy of the report 


: 


es ps made to the citv of Xew Orleans and now in 


me plate 


ol the Whiart id's 
the possession of the administrator of public works. 

Mir. Nennard for complainants. objects tothe mtroduetion of sid 
report except to prove rem ipsam 


A\. ‘Twentv-seven vears } 


pr 


the 


. Were you ac 


‘; 
’ 


). How long have vou been engaged as sueh 
in New Orleans: IT have been fortv. vears 


New Orleans working at cotton 


*? 
at eotton as stevedore 


\ Tali 
\. Yes, sir; discharging and loading ships. 
\ 


sent? 


A. Yes, sir. 


i 
i 


im * 


+) 
I SSsOCCS 


former 


A. Yes, SIP. 


vou acquainted with the eondition of the wharves at 


aint o | with the condition of the wharves under 


rrr etter. cement neta. 
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Q. Will vou state whether or not the wharves under the present 
lessees afford greater facilities for loading and unloading vessels 
than they previously did? 

A, Yes, sir; much better. 
| Q. In what particular way ? 


They are stronger, and you can put more freight upon them. 
Q. How many more bales of cotton can you pile on these wharves 
than vou could on the old ones ? | 
2» A. Well. We Were not allowed Lo pile much eotton on the old 
wharves-—in fact, it was dange rous to pile much cotton on them. 
The wharves in former days were not in such good order as they 
are now, vou could not put much weight on them, 
Q. How much weight can vou put on the present wharves * 
A. IT have had a great deal of weigh upon them this winter: | 
have had thirty-three thousand bales of cotton on the long wharf 
myself this winter. 
(). How many bales had you on the old wharves ? 
A. I do not Suppose I liad more than twelve hundred bales—that 
Is, on the whole space of the wharf. 
(). Would the old wharves bear no more than twelve hundred 
bales? 
| Wis stopped from putting more Ol. 
(). Have vou any more whart room now; are the wharves larger? 
A. Yes, sir: threat Is the largest wharf Wwe have creat: hist Is the 
steamship Wharf, from Jackson street to, I think, St. James street. 
.'?_. Q. What 1 want to know is whether there are anv more wharves 
in existence under the present lease than the old lease‘ 
A. Yes, sir. | 
(). What is your opinion of the electric light: Is ita help to you 
or now? 
A. It is a help. 
Q. In loading or unloading vessels 


A. Yes, sir. 


}, 


“9 


By Mr. Benxepict: 


7 Are there many steamships coming to this port naw z 
There have been a great deal this winter, but not mahy now, 
, What do they take away principally ? 
. Cotton, oi] cake, and grain. 
. What is the greatest quantits of freight they carried, oil cake 
or cotton ? 
> A. Cotton. 
(). Is there as much cotton shipped now as before’ 
A. Yea, sir: I think there is — much now as-ever. 
(). Is there any advantage to th C1t\ In shipping cotton from 
What it was” 
, aes A. ‘There Is a creat advantage to the CIty i" having the cotton on 
the wharves as it was this winter. 
(). How”? 


A The cotton had to come ont of the presses and the steamers 
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were not here. I lad cotton on the wharf a month before the 


<fenamers came. 


17 (). Ilow did you do this winter—putting cotton on the 
wharf so as to have it when the steamers arrived ? 


\ Yes, <r. 
?. Pdicl You ever do if before ? 
A. You could hot do i there Was not room enough for it. 
? Was ther anv on the street ? 
\. It was on the batture. 
~ Would not the commissioner of public works fine you if you 
had it}on the street * . 
A. LT don't know: | never had it on the street: [ never gave them 
a chance to tine mee. 


By Mir. Diexnronre 


(). Do von know whether there was any difference in the receipts 
of cotton by the railroads this season ’ 

A. Only from what [T hear. 

i. What is the condition of the wharves as compared with their 
condition under the former lessees” 

A. They are in better condition. 


Cross-examined by Mr. KENNARD: 


(). Do Lunderstand vou to say that from Jackson street to St. 

.* ‘ m . 
Jimes street cabnhotl holed hore than twelve hundred bales ot cotton 
under the old lense? ‘ 


A. They would hold more than four or tive times that amount 
between these two streets, 

Q. Did vou make any eritieal examination of the wharves before 
Vou Cadi liere to te stily r 

A. No, sir: Lam oon the wharves the whole time, but I did not 
make a particular Inve stigation about that, 

(). Did vous make any particular investigation under the old 
lease”? 

A. No, sir 

2. ln a aking Ot the wharves in your testimony you have refer- 
ence to the ste amship wharves, and not the steamboat wharves ? 

A. | hdl speaking of the Wharves that had miost of the cotton. 

(2. When you were giving vour testimony vou referred to the 
steamship whart? ' 

A. Well, they are almost all steamship wharves now, except some 
wharves down jin] the third district. | 

(). Are not some wharves used by the steamboats that are noi 
used 1 thie steamships ? 

A. Yes, sir: above Jackson street is generally used for sailing 
ships, but T have had no sailing ships during the winter, except in 
discharging: T load all my ships in the third district. 

(). You have reference to wharves where the ships le * 

A. The wharves in the third distriet are in good order now; | 
have got one wharf in the third distriet now, where T have nine 


} 
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hundred bales on it, and all on the wood-work: | was there this 
morning. 
By Mr. Bexeprer: 

When vou speak of the wharves in olden times only holding 
twelve hundred bales vou mean that thev held it on éach separate 
pier. The ship would land at the pier, and at the ends there would 
be water: the whart would not be continuous ? 

A. No. 1} iT; 2 In former times. 

(). How much would you put on these wharves? 

A. you could till the distance of the wharf you could prurt 
eight hundred bales of cotton on it, if vou had been allowed to do it. 

ry Who stopped you : 

. The wh: irfinge Ts. 

‘. Have oe stopped you this year’ 


- No, si 
Jous Frrzvarnick recalled by the defendants: 
By Mr. Bexepier: 


(). Ilave you, under your charge of the leased wharves, any ofli- 


cers Who have charge of the general welfare of commerce attending 
to fre 5 wap t 

A. Yes,» 

(). What ere they ealled ” 

A. lsanantativated clerks. 


). Contravention clerks ? 

A. Yes, sir. 

e % ‘ould vou do without them ” 
A. No, sir. 


(). For what purpose are ow: put there? 

A. For the purpose of distributing the freight and opening the 
port to commerce, 

(). Do they attend at all to the steamers—where to land and 


where thev are to go”? 
A. Yes, sir. 

J. Itis part of their duties ” 

A. Yes, sir. 

i. ln the Interest of the gre heral commerce 

A. Yes: in the interest of the steamboats themselves 


“9 


OS J.T. Burpeav, Jr, sworn on behalf of defendant, says 


by Mr. Denrant 


?. What is your occupation 4 

A. Lam now working for J. HL. Meng: 
(). Mr. Burdeau, do vou know what amount of tonnage arrived in 

this port sinee pa h A. Aiken & Co. have taken this wharf lease ? 
A. I know from the 28th of May, 1SS1, to 20th of May, ISS2. that 

did not pay Wharfage. 

(. From whence did yeu obtain that information ? 
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By Mr. Kexxanp: [ object to the testimony on the ground that 
it is not the best evidence. 


by Mr. DeNeare: 
Q). From whenee did vou obtain your information ? 
A. From the Price Current. 
(). Did you make a copy of it? 
A. Yes, sir. 
[lave you got it with you? 
Yes 


(). Is that i it which vou hold in your hand 


*) 


By Judee KeENNARD: 
Q). This is not the “ Price Current ” itself? 
A. No, sir; a copy from it. 
By Judge Kexnanp: Tobject to the introduction of the copy of 
the Price Current, it not being the best evidenee, 


By Mr. Denrarn: 
(). Does this represent anything except the amount of tonnage 
arriving here which did not pay wharfage ” 
\. That's all. 
(). Tt does not represent the full amount of tonnage which arrived 
In the port? | 
A. No, sir; only the amount of tonnage which arrived and did 


brat pur wh) mirtiee 


(). Did vou go through the files vourself? 
A. Yes, sir. 
(). \nd you took the figures from that” 
A, 3s, oi. 
2 is this a correct statement from the Price Current? 
A. Yes, sir 
(). Made by vourself? 
A. Yes, sir 
Q). Did you eo through the files in the office of the Price Current ? 


(). ‘rom whom lid vou obtain those files 4 
A. Tobtamed them from the ledger in which they are posted 
every -—. . When the Price Current is brought in they are posted 


A. Yes. not 


} 


In the | aver, 
() You mean the origin: al issues of the Price Current in the office 
of the Price Current * 

A. In the otlice of the wharf lessees, 

(). You saw the original Price Current vourself? 

A. Yes, sir 

by Mr. Denecare: We offer this statement in evidence, now pro- 
duced, and in reference to which the witness has just. testitied, 
puirked © Exhibit.” 

by Judge Kennanp: T renew my objection to the document. 
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Cross-examination by Judge KENNARD: 


(. IT understand that this document offered in evidence shows the 
ships that arrived here and did not pay tonnage dues? 

A. Yes, sir; did not pay dues. 

Q. What character of shipping is that ? 

A. Steam vessels and sailing vessels—steamships and sailing 
ships. 

Q. On what account were they exempt from wharfage ? 

A. Because they did not come to this side of the river—that is, in 
the spaces in which the wharf lessees have the right to colleet wharf- 
age. 

(). Does it represent shipping that did not come to the port of 
New Orleans? 

That did not conre to this side. 

(). What space of time does that cover? 

A. From May 28th, ISS], to 2th May, 1SS2. 

(). What did you sav Was your present occupation ? 

A. Lam with John H. Menge, solicitor; he is a wholesale grocer 
and ship-chandler. 

(), What connection have you with the business of the wharf 
lessees ? 

A. I formerly worked with them, up to about two months ago. I[- 

was working with them during the time referred to. 
13!) (). Were vou intheir employ during the time covered by 
this document offered in evidence? 

A. Not froma the beginning of the time, but the books were there, 
and the Price Currents were there from that date, and the evidence is 
taken from that. 

(). When did you make up this statement ? 

A. I made up that statement about four months ago. 

(). At Whose re que ey 

A. by the request of the man: vers of the wharf lease. 

(). And the information that you obtained was derived from the 
Price Current” 

(A.| Yes, sir, from the Price Current. 

(). Your knowledge does not go beyond that? 

A. No, sir. 

By Mr. Bexepier : 

(). Do you know what the Price Current ts ? 

A. It isa paper that has the arrival of all ships that come into 
port, and of clearances, 

(). What is it as a general thing 
A. Is it-a newspaper for commercial cireles. 
(). Newspaper printed for the commercial world ? 


a 


Yes, sir 
Indicating the commerce of the city ? 
Ye 


es, SIT. 
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Q. Is there any other paper in the city that is better regarded in 


| relation to the shipping than the Price Current? 
A. None that I know of. 
| Q). Ilow long has it been in existence to your knowledge? 
A. | could not tell that. " ; 
Q. As long as you remember” f 
\. Yes, sir. ' 


(). Then this statement furnished by you contals nothing except 
the amount of tonnage and names of vessels arriving at the port of 
New Orleans on the other side of the river, loading and unloading 
there, which do not pury Wharfage to the wharf lessees on this side 
of the river? 

A. On the other side and in the niddle of the stream * 

(). It embraces as well Government vessels, which pay no wharf- 
age under the lease’ ) 

A. No, SI. 

() Only those arriving on the other side of the river and in the 
middle of the stream ? 


. ‘ 
) A. Yes, sir. 


) 


By Judge KENNAKD: 


(). What was the date vou mentioned that this statement com- 
mences 7 
A. On the 25th of May, ISSI. 
(). What was the amount of shipping that paid mo wharfage for 
the vear running back from that date? 
‘ A.sk rom that date back ? 
(). Yes, sir. 
A. IT could not tell you; [ don’t know. 
Q). What was the amount of shipping that paid no wharfage for 
the second vear behind that”? 
A. | could not tell. 
(). The third vear? 
| A. [don't remember. 
Q. You have no knowledge except for this one year” 
A. No, sir. 
(). Does this document contain the exact heading in the Price Cur- 
rent that appeared over these figures. 
A. No sir; it contains everything from the first day, from the 28th 
of May, 15881, tothe 29th of May, 1SS2: every vessel that arrived in 


; 
this port and did not pay whariage. | 
(). You have no knowledge, then, of any other vear on this subject - 


—— ae 


except that one vear testified to ? 
A. No, sir: [have not. 
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141 3 DEPARTMENT OF Pustic Works, 
Room No. 18, Crry Haut, 
NEW ORLEANS, April 20th, 1883. 

I hereby certify that the accompanying documents, designated as 
“Abstract A,” being a report or “ general summary and dese ‘ription 
of all tonnage paying wharfage “dues to Joseph A. Aiken & Co., 
lessees of wharves and |: indings, for the vear ending May 29th, 1882,” 
cand the amount of revenue derived therefrom : and of “Abstract B,” 
being a statement of the expenditures of said lessees of wharves and 
landings for year ending May 29, 1882, to be true and correct copies 
from the original now on file in this office. 

That said reports were read at [a] meeting of city council of date 
July Sth, i882, and the same are now on file. as of record, in this 
office. GEO. W. FLYNN, 

Chief Clerk. 
‘Apstract B.” 


Lrpenditures, Jos. A. Aiken & Co., Wharf Lessces. 


Fron. May 29th, 1SS1, to May 29th, 1882, in- 
clusive: 


re no ais cen enemies ey eo banca anaes uenteeaiane 1 ee ee 
Second district ....-- =: bah denn akniiet teemene eee eee las oecli O] 
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PON SG, DEED eisaren crcsineasecontiaiane saints cael 3.000 OO 
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STATE OF LovuISIANA, Parish of Orleans: 


Before me, Samuel Flower, a notary public for said parish and 
State, personally appeared W. I. McChesney, book-keeperand cashier 
of J. A. Aiken « Co., wharf lessees, whio, bemg duly sworn, deposes 
and says that the foregoing “Abstract B” of expenditures as therein 
stated is true and correct. 


(Signed) W. TE MeCHESNEY. 


Sworn to and subscribed before ine, at the city of New Orleans, 
this 27th day of June, S52 
(Signed) SAM. FLOWER, 
Notary Public. 


Charles K. Burdeau. of the firm of J. A. Aiken & Co., wharf lessees, 
being duly sworn, deposes and Says the fore vomng account, marked 
“Abstract BL” is correct. . 

(Signed) CHARLES kK. BURDEAU. 


Sworn to and subscribed before me this 27th day of June, 1582. 
[1.8] (Signed) SAM. FLOWER, 
Notary Public. 
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The Suanmary of Vessels Not Paying Wharfage Dues Arriving 
al the Port of New Orleans from May 29th, 1881, to May 29th, 


1582. 
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The Summary of Vessels Not Paying Wharfage Dues Arriving at the 
Port of New Orleans jrom way 20th, ISS1, to May 2th 1SSI9—Con- 
\: tinued. 
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Thi Sanvnary of | essels nol Paying 
Port of New Orleans from May yeh, 
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The Sumeneary of 1 NN ls not Paying Wharfage Dues Arriving at the 
Port of New Orleans from May 20th, 1851, to May 29th, 1S82—Con- 
tinued, 


Name. Amounts. 


Tonnage 
Ste umships 
Sail vessels. 
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The Summary of | essels not Paying Wharfage Dues Arriving at the 
Port of Ne i Orleans frome May POE. ISS], lo May PO, ISS2— ‘on- 
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[tartan 
Pt. Mary 
C‘linton 
Whitney 
Morgan 
Hlutchin 
Morgan 
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The Suneneary of | esse I Not Paying Wharfage Dues Arriving at thre 
Port of New Orleans from May ~Oth ISS], to May 20th, 1SS2—Con- 
tinued, 


Name. Amounts. 


Ponnage. 
Steamships. 
Sail vessels 


+ 


SC Te 064 | “B. 149 10 


] 

RESTS in etait did ik a 1165 Oe 174 45 
eens Co GOS ge eee 140 70 
St. MOI cc nwsdnneeeeen Lod ge eee | L64 25 
New SOC uk 2ISH age een O42 Fo 
CANOE io ct doe es 11S7 | 17S O5 
UCI ns oo 1435 | 215 2 
DOOTWE Soi nniaia es SOS SS aa] ae aE eae 149 10 
Hlacotalpan 2. i: sales nk nich det as aaa ciara ail ay pe Neon Be | {)] (HM) 
PERO oa hc ct ee es 1163 t 45 
PINUS oii cnc ea a DIS > OO 
CHRO sok on was ss a 11s S 05 
We te 1338 


| 
| 
l 
. i. 
PEO Cn 143. ] a 
| 
| 
| 
| 


_—_—— —— = 


DEOUIOT co anatew vues a 
.. ©. SIR. oc a Sh 
PROP O oo ccs ot L165 
peorents Cite bccn dala babs tenn 22% © 
CY CUI nat ie eh rah eaten b2t0 saa | 167 So 
Prinz Fredrick Carl... aiinesica 1635 | Ae ae 245 Z 
Lone Star. Pe ae em yg ARS | is AO Sao 2 

i 


Whites scccceusioes a “ge Shai ets 200 


RG aa a ein wenn gee wir 
i cose eagle dca en ht} 
Total i i: si ene cin endiegy eee meek a poste 


‘Total amount of wharfage dues__.-.--.- $51.750 50 


The above is a summary of vessels not paving wharfage dues ar- 
riving at the port of New Orleans from May 29th, 1SS1,to May 29th, 
ISS2. 


lod THE OUACHITA @ MISSISSIPPI. RIVER PACKET CO. ET AL. 
14400 Letract from Chane ry Order Book, Monday, June oth, S82. 


The Ovacnita & Muissrssrppr River Packer ComMPANyY 
vs. 


Mrs. C. M. Arkex, Adm ’x, ef al. 


Mrs. Catherine M. Aiken, widow of Joseph A. Aiken, &e.; J. UL 
Menge, John J. Brown, Jolin W. ‘Pobin, and Mary E. Aiken, wife 
of C. WK. Burdennu, by WS. Benedict and (rcorge Denegre, their so- 
licitors, have this day filed their answer to the complainant's bill of 


No. GQN7S. 


coniplaint, 
Repli eon. biied Drie Lith. [SSD 
C‘ireutt Court of the [nits 1 Stet s for the astern District of wr 


Toe Ovvcuira & Moessissiprer River Packer Company | 
f al | ae ‘i 
' ie No. US Gd. 


Mrs. C. M. Airxex. Adm’x. d al 


The replication of the Ouachita & Mississipy 1 River Packet Com- 
pany, ol William TP. Seovill, Wilbiand M. Wood, Isabella Pry, and 
of her husband, James T.O'Pry: of the succession of Mrs. M. 

ldo I. Bassett, of Eugene Charlet, Joseph I. Aucoin, Matthew 
L.. Seovill, Mrs. M. L. Brinker, and of her husband, N.. 
Brinker: of Jehn Phorn, Alexander M. Tlalliday, Christian G, 
Youig, Mrs. Hall, Edwin Hornbrook, T. C. Sweeney, Edgar M.Val- 
lette, to the answer of Mrs. Catherine Atken, administratrix, We., 
John TL. Menge, John J. Brown, and Jolia W. Pobin, defendants, 


re - ’ t } 

Phese re pliants, saving and reserving to themselves all and all 
manner of advasitage of exception which may be had and taken to 
| iiswer 


') and 


the manifold errors, unecertamties, and msutlicreneies of the : 
of said defendants, for replication thereunto, sav that they d 
will aver, rigiutarn, ane prone the said Di to be tru ' certain, and 
suflicient in the law to be answered unto bv the said def hdants. 
Cue 


1] 
ana thisat the answer of thre sta det thdants is Very unhee rinin, CVa- 


sive, and insufficient in the Jaw to be replied unto by these repliants, 
without that. that anv other matter or thing In the said answer con- 

tained materially or effectually in the law to be replied unto 
1460 and not herem and hereby well and sutticiently replied unto, 


confessed or avoided, traversed or denied, is true: all whieh 
hitters ania thines these re pliants are ready lo aver, higintain, and 
prove as this honorable court shall direct, and humbly pray as mn 
ana by tae it sind bill thie biawe already raved, 
nea) KRENNARD, HOWE & PRENTISS, 
CHAS. S. RICE, 


Te 
seal de dors 


(Sis 
od + 


’ 
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Krtract from Chanee ry Order Book, June 16th, 1882. 


Oexvctima & Musstssiprr River Packer Company 
is, a No. US7S. 
Mrs. C. M. Arker, Adm’x, ef al. 


The complainants herein have this day filed their replication by 
Kennard, Hlowe & Prentiss and ©. S. Rice, their solicitors, to the 
answer of Mrs. Catherine M. Aiken, John LL. Menge, John J. Brown, 
-— and John W. ‘Tobin, defendants herein. 


| Ly Testimony for Complainants. biled May 28, ISS35. 


CoS. Cirenit Court, Fifth Judicial Cireuit, Eastern Distriet of La, 
Lh Chancery. 


OQeacnira & Muisstssiprt River Packer Company ] 
Versus No. OS7S. 
Mrs. C. A. AIKEN, ef als. | 


Kennard, lowe & Prentiss and Chas. S. Riee, for complainants. 
Personally came and appeared before the undersigned authority, 
at New Orleans, La., on the sixth dav of April, A. D. 1882, the un- 
dersig ne cl, Captain Marion N. Wood. wlio, being duly sworn, deposes 
and saves: 

| reside in New Orieans, Lit. have done so since LSoo, except 
during the war, when | was absent fromthe citv. Dhave been engaged 
inthe steamboat business since TSot). My present position in Conhec- 
tion withthe steamboat business is owner and master of the steamboat 
Silver Citv, and Lam alsoa director in the Red River Packet 

| Is Laine, | have been actively engage | since TSoOin the steamboat 
business. lamfamilar withthe rate of whartage charges in the 

prevrt of New Orleans: the present rate is ten cents per ton, hull meas- 
urement. Leonsider ita high rate of wharfage. [am thoroughly 
familiar with the aecommodations atlorded here ly the Wharves to 
thie Shipping | have boar principally ‘ neaged, spnce mv COnmhnec- 
tion with tae steamboat business, in the Red rivertrade. In saving 
that | consider the rate of wharfage charges at New Orleans high | 
mean to sav that | am satisfied that at a much less rate charged the 
eitvy would receive a fair compensation for the use of the wharves 
nnd to make thie Necessary Preparers for the same. | have looked into 
this matter with care, and have made calculations i regard to it 
bse Thproni the Amount of tonnage arriving at this port, and es- 
= ‘i ehally Hhpron the basis of tonnage arriving at this port iti the year 
ISst. | tind, upon calenlation,that at least three hundred thousand 
chord] prs CS EOE) wotrd bee oy alized by collecting the existing taxof 

Peli Cetits por ton, ete, and fam fullv satisfied that all the work 

done and agreed to be done, under the lease even, could be done for 

the sum of one hundred and titty thousand dollars (8150,000) > but 

thie « xp nse of the electric lielits and of the police should not be 

Imposed upon the shipping, as the eleetric light, In my opinion, Is 

by no teats essential to the shipping interests of this Hort, because 
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ihe loading and unloading of VOCssi ‘1s Cuil he, and |~ for the Hiast 
part, done more cconomically by daylight, the charges for night work 
beme double those made for day 4 work, and there is an absolute 
Necessity that the hands should lave rest at certain stated periods, 
anid if i> better lor thier sinned Cheap r for us tliat they -hould take 

their rest at night rather than in the daytime 
With reference to the DOLCE, | would “it they render he special 
service to the shipping, and are of no value in guarding and wateh- 
ne freight; this is done at our expense. The duties of the harbor- 
pollen aire cLurtie Scotiiion to the reeds ral police apf thy CIty : thie hen- 
efits derived from their service are in ne way peculiar tocom- 


14% merce. Th all eases when we specially require their services, 
uchoas to quell riots, we not only do, as a matter of fact, pay 
them, and lave always patd them, but are willing to pay them with- 


qi Chaimiine TD 7 dueti nol Whart e chiara ~, Ihasmuch is we are 
Corba by thi- rrribbiere the dil of “CUTTY by lter <ervice, The tax. 
therefore, upon the shipping to defray the police expenses, as stipu- 
lated an the lease, is a naked burden without any benefits whatever 
ine: the shipping interests require and receive no other 


to thie stitpp 
than the common tnterests of all the eitizens of New Or- 


protection 
leans. : 

With reference to the eleetrie lights, [ consider them a useless 
outlay, it} hoWlSse Warrants | iis chara ~ orbit cotmthierce to Procure 
to the City of New Orleans a fair COMPpPeHsaAtlon Lor the use and re- 
pairing ar} thie Whiaurve 5, 

With refer hee to the a celal facilities afforded steamboats “al the 
laniclere ssterned them. | would Sav that they are hol of any pecu- 
bra l\ Valuable characte I diftherent from the facilitie . oth rt d cut otha r 
ports alone the leven ic. cotta reluss sat Shippin y SPE the contrary, 
ry observation is that thier Is Thiore obstruction 1th dischargin pcr and 
loadiney freielit of st abuibonts than at steamships ane other crait. 

vartha Priore, the city derives a a chal bern hit from assloning il 
eortain portion of the levees to the use of steamboats in this: That 
her real estate in the rear of the levees opposite where the steam- 
boats land and in front of that portion of the ent ws is verv much en- 
hanced in value by reason of the said landing being set apart to 
steamboats, as it induees a vrreater concentration ot Peo} le of all 
classes nnd trade: thint prontnd than at cura other als mie the levee, 
and therefore there is a corresponding enhancement in the price of 
all such real estate ; 

| understand that vers Vv hassold to a street railroad 
company a certain — on of land Sid this side of the Louisville 
and Nashville Ratlroad ¢ oOMpany s de pret, cat the foot of Canal street, 

for twenty-five thousand dollars (825,000), which piece of land 
low) aah ani other pond than Opposite said steamboat landing 
We ld not have realized halt the amount. 

The same thing is true of the whole alluvial land, whieh the eitv 
had been selling of late vears, opposite the steamboat landing. 

At these points there dias been within the puist ten or twenty vears 
alarger formation of alluvial lands in the rear of the steamboat 
landing than at any other point along the levee, and the city has 
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received a very large compensation therefor, principally by reason 


of thr contiouity of the said lands to the said steamboat landin 


lam satistied that the excessive rates of Whitrtae charged has 
driven considerable shipping from the New Orleans sile of the 
river 


’ s 
Shreratese 


to the Opposite shade, where thy Wiisirdaee charves are Taco. 


; , P ‘ 
Inomaking mv estimate as to the rate of charges and im horny 
} a | ‘ ' ‘ } 
the conclusion which LT have expressed hatthe present rat ix double 
What Is necessary l take Into consideration the entire levee front, 


and recognize the fact that at some points the CXpetise OF Keeping i 

repair the levees would be wrentel than at others: but mv estimate 

hisis Teor bivinede earedullyv. takine brates Coolpstaberation all thie’ tropnts 

| , ; e. 4 | . . 7 | j ; | ‘ ; fl | ’ | + tperty | yu} “oul 

where eOxntira ourinv Wotrlad tbe thoeded. a ah ThoOraondehniv Convilnees 
' ’ P 9 , 

thriiat thie allownanes =fiiteal by mie heretotlore would rer gh atv ritl One, 


VIN. WOOD. 


Sworn to and subsertbed before rae. at New Orleans. La. on the 
Gth dav of April, A.D. Pssz 
\| 


; ‘ ’ ’ we . 4 . 
LRN BREEDEN, Jnr., 
; “Bef , 

Noten '] } hive f iy [ 


the Parish of Ovlea x. hw 
1" rsonally came aired appeared Peevpende® clas Lined rsioned authority 
at New Orleans, La.,on the 6th day of April, A.D. Dss2, the under- 
signed, Captain J. i. Brou, who, being duly sworn, deposes and 
SUVS ; 
| restate T Ve (drioans ls | Wiis rials | 1) thiis Crt | citi 


secretary of the Western and Southern Steammboatmien Asso. 


leo Clation lave beveohy Stewitihouting fol the last leh) Vers Ly 
, ¢ 4 ' } * | 
Weed here nia bes (yt) htoug . ithd sometinnes rah tha the 
tributaries have beet steautboutinge im the capacity ol Copeland, 
; ‘ 


first clerk, and mate. Tam familar with the port charges at New 
Orleans. dam familiar with the manner in whieh the wharves are 
constructed 

| know the rate of wharfage charges in New Orleans. They are 
ten cents a ten for boats making one ti peck We k and five cents lor 
bouts Making [Wo or tore trips mu week, which isa Ve ry Ub reusolh- 
able ehnarere, 

It is more, by one-half, in my estimation, than is necessary to pay 
the citv of New Orleans a fair compensation for the use of her 
wharves 


} } . . ’ ° . oat | i ° 
fnomakinge this statement | dont speak at random at all, but trom 
i 
‘ i ‘ } } 7 | i ' } 4% yi ‘| ’ , 7 ’ “7 | } ‘ 
am Very Criti if obsecrvation of thie MOIR tila Is merLdier clentie ified iis 
. } a ' } , ’ i’ ' 
been don ior several Vears on the rwevee: aba T sam satistied thisit the 
, ’ ’ 

runt Ny rele | it} keeping the wharves in re puele (hoes Hot ¢ xeeed 
one-halt Of the amount collected as Wharhage aues, I sary =atistied 
’ ] ij | ‘ ‘ | , 7% a hel . ~ 7? 

that at ohali the rates how charged there wouid bn realized Prpaodie’s 


enough to keen the wharves in proper reparr, anne police and lieht 
the same. With reference tothe policing and lehting the wharves, 


—_ 


i 


| have rectus | them. hal beens it IS (ss rittal to the miter fs oft 
commerce, but merely as an outside matter. to show how verv ex- 
Lravacant tlie pres nt rates are | am of the opinion that lit ither 


IS—I117 
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the policing of the wharves nor the lighting of them by elcctrie lights 
conduces tothe material interests of steamboatmen at all: nid, as a 
liaitter of fact, thie re are No a) chal “CTVICGCS Fe rede re d by the police la 
steamiboautiien therm duties being the same as eeneral police, Thre 
electric light T consider wholly unnecessary and of no pe cuniary ad- 


Velitagve to <font boatmien lt is not as profitable to Work hands “ail 
night asin the dav, becaus the rates for hielit work are just double 
those for dav work It is an exceptional case for a boat to work at 

hight | 
l ls absolut Iy nec ssary thacat the hands should have rest 
leo? iit Sadan time. anid iL ts better for them. and nore economical 
for us, to let them take their rest at. night instead of in the 

diy. | 

Steanboats Pcur al hii poor tL heavy eX pons for tarpaulins rune 


skids, the latter miade necessary by the wharves not berg in propet 


am | 
| 
} 
i 


| ‘ ‘ . 7 sal . i . 4 | } . 4" 
Cohdition, ary, so thal the lrereht could rest directiv on ie Wharves 


| 
Without damage 
| 


; } , P 41 } 4 } ' , 2 , - , 
Fconsider that the advantages aflorded steatiboats for loading 


‘ ; ; . . , ; | } me | ] ‘ 
titbloumeding@ at thas prone are not so vreat as those allorded steal 


’ , 4 s " :- 
‘ ? 6 e . ; 7% . ; : 's% ie ‘ 
SIRT pS, boon’ Uda <tenmibouts are Prequenuiy deiaved bY the crowded 
. r a . ’ 
Wharves: for ibstahee, T recollect Tb mis eA Periehce, as nite OF the 


stenmer Citv of Aucusta. that we sometinies. by reason of the wharf 


, , a 
bere “(9 CPOWCr. Wepre compelled for TEeCETV our up treat “il pa (itl 
‘ ] i ' | | ] De aie : i ont 
herehit pinece rohit Where Wwe lnionded, Which volved thr loss of gi 
i 
i ' 11 #3) ir 17" « - | | 1? ' | obi) ‘F <UEGEE 
east ab bour or ab) nour abled tap bath ib makihe Mm Cehahngve TPO 
; | . i ] 7 | ] } j ’ ' 
otic bmdiine to nhother, Whlel Wouleal not pave beech hecess<ars li the 


lng sad : oe | | : 
up fremght could have been delivered near where we put out the 


so tar Trot this =1¢ cuban boceat landing Lye lg a cvreater ¢ Ny) ise to thre 
city of New Orleans than the average landings, T lave this to say, 
tht the city ol New Orleans derives a spechal benefit from the tact 
that the steamboat landing Is tin front of considerable property be 
prrerpne riv, whit hh has come into the mar 


! 


} } } 1 " 
Ketooft iate veours, and oh Which tha CIT\ liuis rearizead avery mite 


| 
' 


honmern rig tne Cy, alnlvia 


chhaneed price, bv reason of its Proximity to the steamboat inde 
. ? ‘ } } , ’ j . , 

Phe properts adjacent to the steamboat landing belonging to th 

t } re lgves } , , , | cs ' 

citv demands at least three times as much in the market, per lot, as 


any other preort ren of the levee, and this Is entirely due to the tact 


‘ 


thisal pearls — se 1} Ta) purehias leve e Property always pore it rto vet 
as near the steamboat landing as possible, that bering the point on 
the levee at Which there is the rreatest concentration of business 
Lied people to) Patron ize sill Sorts oO trade. 
| have made the matter of these Wharf charg sa subject (| 
BS: speek study, and have endeavored to Prost ives lf as thor- 
oughiv as possible, with reference to the whole matter, and I 
am convineed that a fair compensation for the use of the wharves 
ana lancdines, anid the keeping of the Satne 1) repair, eould hye real- 
ved from a whart tax not exeeeding five cents a ton. 


~— 


Daring the vear ISS] there arrived in this port PID at, anbouts. 
with an aggregate tonnage of So67,425 tons, and 396) barges, with an 


iegregate tonnage of L65,260 tons. The tonnage of the steamships 


ee ee 
. 
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ALPrIVING during the same vear amounted to 507595 tons: ships, 
260.9001 tons: barks, 909,595 tons: schooners, 52,966 tons, and brigs, 
17.020 tons, making a grand total of 2.558.558 tons. The amount 
of whartage taxes collected on the same would be about $302,219.55, 
“nied | iilhl satisfied that one-half oft that umount would he ih fair 
COTM lissitlonl ior the se of the cliyv wharves and do all the heces- 
sary repairs thereto. [consider this a liberal estimate, and | am 
<atistie a could | m done for less In this estimate ot whartige col- 
lected from tonnage there is not Included a great many other mis- 
cellaneous sources of revenue, such as flat-boats, luggers, laving up 
expenses, and others too numerous to mention. 


Jo k. BROW, 


Sworn to and subseribed before me, at the city of New Orleans, 
La. on the Oth THY a] April, A. D. 1882. 
MARK BREEDEN, J1 
Notary Public for the Parish of Orleans, La. 
Personally came and ap pear dd before 7 undersigned authority, 
at New Orleans, La. on the — dav of April, A. D. 1SS2, the un- 


dersigned, Captam Andrew ‘arter, whi 6 sing duly sworn, deposes 


[ reside in St. Louis, Missouri; my occupation ts Te 


Lhave been enuvaged in the steamboat business twenty-seven vears, 
plving between St. Louis and New Orleans, and Mean! lis a St. 
Louis, Tam at present master of the steamer City of New 
ot Orleans. IT was formerly part owner and captain of the 
<tesmer John A. Scudder. which ran between New Orleans 


\ 

Ti ai Louls scrtnte eretit veurs | itil feutndliar with thie whartage 
outs, Carro, Mi mphis, and Natehez 
irged at New Orleans are very largely in excess of 
these charged at any other port with which 1 have had = deal- 
lugs. To can speak with special accuracy by comparison between. 
tha echaree tide 1 ed | Lous and Ne NV Orleans. We are charged 
mn St. Louis twe nity dollars per trip We receive at St. Louts, on an 
average, a Verv much larger cargo than we do in New Orleans, as we 

}? It ot} i irve portion before reaching New Orleans 
n New Orleans on the steamboat City of New Or- 
itis Is Hinhetv-tWwo dollars and lorty Cents per trip Phi charge iat 
Cairo is twenty dollars and eighty cents the round trip. At Cairo 


we ean dav as long as we pleas , and sometimes take on there a 
d tons of freight. At Me mpl his we pay forty dollars a round 

i. At Natchez six dollars a rou rip, and we put out more 
trerohit at Natchez than at any ils r Wal prorrt on the rive) We 


| , , , 7 } : ’ 
hel ata Whart-boat at Niatelez tidied «This SIN dollars Covers ill the 


Whinrts re CX hse—thiat Is, What the « ity charce Ss Us. 

The facilities afforded us at St. Louis are greater than those at 
New Orleans, as we land by the side of a wharf-boat at St. Louis 
and reeeive and deliver the freight direct to and from the whiarf- 

val The tre inhi [= olWiavs trnnede r cover on the Whart-boat. and We 
thereby escape the expense of tarpaulin hire, watching, and agent- 
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on shore; also the expense of skidding and a large saving In labor. 
The total expense, even if we allow a liberal rate of interest on the 
amount invested in the wharf-boat, and add to that the actual charges 
of wharfage, is a trifle at St. Louis as compared with the charges 
til New Orleans. They are al least two-thirds less at St. Louls 
thea they are here, We also SAVe a learn amount in) labor “at St. 
Lous Over at \\ yl “nis In this wa 

frequently COOL Lp ve Head ia Cary our frepelit entirely beyond 
lew the wood-work of the wharves and to skid. it up to keep at 

from being damaged by the wet earth. We suffer also fre- 
(tle ntly myueh rrenter 7 Ak sat \ WV Corl iitis thrsan At ot. Louls. lee 


In New Orleans we are very 


ot Uti bitficuritv dae tting cntotie Whart at New Orleans ana 
} ] | ! + . 7. . *s> 
the crowded Cotedith of the w ryes at New Orleans when we 
14 it mer | Witt | the it 
\\ eaderive be belectits Whatever tron the Speci Li protein alleged 
’ ° ° ‘ ’ 
to be done in New Orleans 
4 


es / +. | ’ j 7 | * | . bit}, 
\O police service Is rendered Us of a character ail 


ferent from that 
rendered any other e:tizen of New Orleat 


i i a & 
fhe police render us no serviee in watehing our freight. We 
coiploy our own Watelimen, and, so far as the freight is coneerned, 


we are entirely indifferent as to the existence or the 
ol a |) ice foree, 

With I ference to the ele CIPic lierlit, | would “ay threat it Is likely Lo 
| benefits upon our shipping, as we find it more 


. ' 4 es ‘ } ] 1 a. ae ¥ 
CCOTMODICAL to discharge and Lose Lt) the davelme, and as adnatter of 
AL 


noh-existence 


copier ro stlbstantila 


do a 


“| 
The rates pata for night work are double those pate forday work, 
and Hhgsmuel its thie rr this rule oblived to have (*t rain rest, if is 


! 
; 


; . . ’ 4? , } . 
mitiei better for them ana cheaper for hat thev should rest “aL 


ior us { 
fin the day . 
ohits nothing more nor less than an ex- 

ubstantial benetit to our material inter- 


’ 


ifferenee ip the handline of frereht between St. Louts 


and New Orleans. which differenee is im taver of St. Lous. arises 
Prot this ta Phat we lave mn St. Lous to transfer the freialit 


recerved or delivered merely from the whartf-boat to tl 


7 
StTenmMmer’, Wherens 1) Ni W Orleans We have io roll it fi considerable 


ic deck of our 


distance on the wharf before reaching our gang-plank, and some- 

times at New Orleans dravs are prohibited trom driving on 

Leth thre planked Prortioy aot thi whart: iti Wil ‘hy case the distance 

we have to roll is as much as from filtv to seventy-five verds. 

The Spee allotted steam bouts al Now Coy], ills Is entirely too 

narrow. We sometimes are compelled to land outside of other 

hoats or Shitps, leor Instance, Ne ao rdav ana to dan “we are landed 

at about the foot of Povdras street, and we are compelled to lay out- 
side of a ship unloading with ice 


} 


We have trequently found the wharf at New Orleans, on the 


. —* “ae 

ed with fretohit, and, OY reason 
. , — 2 1 } v1 ths . : 
thereof, have been considerably delaved in discharging our cargo. 


The boats landing at the wharves assigned by the lessees for 


geet 
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steamboats generally to land at are subject to mueh greater incon- 
veniences that those boats are which land at wharves specially as- 
signed them, as is the case with the boats belonging to the Missis- 
sipi Valley Transportation Company, inasmuch as other boats are 
hot permitted to use the wharves, which are specially set apart for 
their exclusive lise, ciel no just COHMMAPISOnN Call be made between 
the bouts situated with reference to the wharves, as are the boats of 
the Mississippi Valley Transportation Company and ordinary steam- 
bouts. 

The facilities afforded the general steamboat interest at St. Louis 
are better In almost every respect than those afforded at New Or- 
leans, 

[ am ful 
leans Is very excessive, and that the amount realize 


ly satistied that the rate of wharfage charges in New Or- 
: from the Sahhe 
Is fur im excess of what is necessary to compensate the city of New 
Orleans for the use of her wharves and to keep them in proper re- 
parr, even if we admitted, wWhiat we deny, that the expenditure for 
police and lights is warranted—that is, can be Imposed as a burden 
Lh pron lls, 
With reference lo the special advantages which the lessees claim 
the steamboats have, by rensonh ot the assignment to them of the 
particular portion of the levee now used by the steamboats, 
oT =o LT would say that, so far from the city being justified in im- 
posing cura other extra tax on that aceount, threat the Cost to 
at r fon threat SSTOU Ine Hit Is less than the cost of ans other ASSIUT- 
hient to any other class of shipping for this reason: That by reason 
of the concentration of all the steamboats on a certain given front- 
woe of the levee ther Is much lara r accumulation of people, with 
more Varied Interests, engaged in all sorts of trades at that pornt, 
than at any other point along the levee, and, in consequence thereof, 
thre vacant property of the city, of Which there has Percy) a larger 
lino Opposite the steamboat landing thocany sat any other pont orl} 
the levee within the last ten or twenty vears, has commanded a price 
much ereater than could have been obtained hia the steambout 


landing bec elsewhere 
ones ae ng . ' | ; 
Phe accommodations vivell steamboats at the wharves in New 
Orleans Instead of bene creater thacana threat afforded other eraft is «le- 
chdedly less: thev are subjected to more iInconventence than the 
St. 


} 


other shipping. With reference to the steamboats owned i 
Louis | would sav that such boats, paving a property tax on the 
regular tax-list of the city, are moat Pequrre dd to pray ahi additional 


a 


Wharfage tax. Such. I understand, is not the ease in New Orleans, 
bart threat in) Vew Orleans, Where steamboats ure tuxed (>?) thie reou- 
lar tax-list of the city of New Orleans as property, they are com- 
pelled to pay the same wharfage tax as other steamboats not owned 
here. 


A. J. CARTER 
Sworn to and subscribed before me on the 6th day of April, A. 
Dy, ISS2. at New Orleans, La. 
MARK BREEDEN, Jn.. 
Notary Public for the Parish of Orleans, La. 
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Personally came and appeared before the undersigned authority, 
at New Orleans, La., on the sixth day of April, A D. 1882, the un- 
dersigned, Captain J. L. Carter, who, being duly sworn, deposes and 
Los | reside in Newport, Kentucky ; my business ts steamboat- 
ine. have md) ehnonced in) boating forty three Vears. | 

I’. Schenck, running in 


cyt this steam boat | 
fhtn feinntilar with thie 


cLthh TVOW Thi Cobpitbatiiad 
thie C‘inernnatl aria Ni W OJrieahs tra 
) | | - tnev are lords 4 


\\ heart eharees in \ 
e ’ ' ’ ? 7 
in New Orleans than they are in Cincinuati—a difference of elelit 
and one-half cents per ton in favor of Cincinnati. or the ditlercne 
}, | Veron] (vii ili j i Asha ¢ 1} - *yi] Test} q*q'? _ } Tool) 
wh , 
fam allow ta) Cyne bial twelve davs under that chare 
; } : he ? , eal } 
\ } Mi Ho extra charge Unb thie 


lL have laid there twelve days ane pated 
t | : | “| | io lay | at New Orleans five 


ds — \\ ithe a iN rial ccbbctis 
; ; ; - 
We pave five dotlars a day for-evers UI fifth at New 


pire tobhhaee i 
i " } ‘ | } } f ‘ ’ ? . } Le taty j thay 
1 \ LTie’l ii Lt] = @)]] iil 1 Gt] sia . 4 Be. pe { i i} HLELCT LL TOdy) too | ii’ 
he whart t (‘ineimnat ie] ul Iv Jand 
Wi pret Tide \ bili pene i iii: . | be i Wile) Wi ibe] PORICLN thliet. 
; . 
} } 
lorty dotiars a trip 
Cis forty dollars entitles us to utload our cargo on the whart- 
boat ho] | : | boat, and ou igl 
‘ " ‘ " i ; 
rove. \\ Pica ives Ith) breaded ‘ { i “ if vty] beevel l tll irety if 
is kepd under cover and ma adrv bled Stl , iredeul OM tba 
] l | ' t 1)? \' 11) +} ‘ 
LeeHe rf | - , i fei f \\ Ba«  ' , 1] 4 (*7) +> ‘aii i’¢ rig igre \\ biti - 
| , ‘ \ ." ¥ tT. Ty) ’ ’ , } , ¥ ] | “* 
eiere t . oe i>] i | stgaaais ~~ A i il ile] Welt il Mm SIC EG'S 
’ | 
-_ | ’ ’ " , ’ ’ -. © 
this Lit i ‘ ri ‘i Sreeeeee .F Chia il o il ‘'q) tiie Will . nil is “<r > 
i} ’ if ry | ‘ ’ +i | lay ‘ ' ) } ’ +} 
bibtle H ig ‘ bittl i Waollie / \\ if ‘ ‘1 if ‘tail 7 fii Ppbevel }' Trae “lille 
. ‘ 
Carev’o i tik? Winari mn \ Vv Oriente WW pra ii \ Vv Orleans on 
' } ‘ ; " ] . . ; ‘ " ‘ a te ] 1] . 
Our bOUL a WHAT GAN Cache Tip, anrouniinge to sinxtv-oli (Oras 
4 ] | | , 4 , 
Desrdes t iis. We are at ah CX pens 1} New (Orleatls of Ppa 2 2biTe. 
} ' ’ ’ al ’ » 7 } } 4 
Which Is THITtv-ive «a irs a Trip. SKY, Which Is sixtech col 
' 
| f ; ] ] ; : . ; ‘ ‘ . 1} 
alig= 2 UF), hake Watcill Wii I LTRPCetTtitis i) Pty TWenltvV aollars 
, | , 5 
‘) ) : ? } ¢ : ’ ; 3 i ‘ur? 
meee hits l Waollitl Cos Pry VO tee i (tIsch) Pov iyye ied PececiIVvihhy’ 
" , + % . 
reargo at New Orleans one hundred and twelve dollars, agaist 
| 
hoorty Seen (jt) jis : Ss iif thee 
ra "| + ; ] } } 
1.9!) air rrytrbemedattois for is be biel Wieadedine abo our 
1 . S| 
. ee . ' ? . ® . . } 
Wiisirl-! { lit ere are’? iti rely 1) eCrtoanh thy Del all eden 
? 


>\4 i 
ollars: we pav at Natelez three d irs: We pa 
} ] as ] ‘ | | 
i ,% , i ti | ? ‘ 
(ia) hk a l don KEEN rie'l s 7ka3% | hilt mi tty Llnhne al Louis: 
“hy ° om ] ] ] sa 
a ee We sSomperlilines ica Tiiecre TW i\ Prollr’s 
4} , | ’ , ’ ’ ‘ 
. ' , ‘ — e 
rere is i] MOrMaArS Alle CWehRIV-TVe Celts, 


A\t vansville thes Chareye | Pian cyl te) ‘ 
L don't know anything about the ti 1] 
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[ am satisfied, from an accurate knowledge of the wharfage charged 
at all the places mentioned, that the rates here are largely Ih excess 
of those paid by my boat elsewhere. 

\I\ Opinion is that there must be derived from the Wharfage tai 
in) New Orleans a ve ry large reveltle outside of what Is lit Cessary to 
compensate the city for the use of the same and to keep the wharves 
In proper repair. My experience has been about as extensive as 
that of anv one who comes to this port. 

| have been coming here over forty years, and all that [have said 
is the result of my own personal expertence and observation, 


J. L. CARTER. 


Sworn to and subseribed before me. at New Orleans. La. on the 
Oth dav of April, A. D. 1SS82 
MARK BREEDEN, Jr., 


e2 — oo eo 
Notary Public tor the Parish of Orleans, La. 


Personally came and appeared before the undersigned authority, 
at New Orleans, La., on the sixth dav of April, A. D. 1862, the 
undersigned, Captain W.'T. Scovell, who, being duly sworn, deposes 

and says: 
1a | reside in New Orleans, La.: Lhbave resided here sinee 1867: 
Pha \ On cupation isstenm boatman: | rao havecharge of thesteam- 
boat Alvin: Lam masterof her. and one of the owners also: she runs 
between New Orleans and Port Eads. and lands three times a week 
at the prevnt of New Orleans: I Curr principally sugar, molasses, 
les, ane things of that kind 


t 


and rice up, and Provisions bid stipepel 
(OWT 
The rate of ort charg Ss made avalnst me at New Orleans is live 


cents per ton. All boats making two trips and over per week pay 
five cents per tom: the regular rate is ten cents for boats making 
less thanthat. DT land in New Orleans between Cont: and St. Louis 
streets when we can get In there: Tam de! ved and incommoded ve ry 
often, during the sugar-grinding season, by the wharf being crowded ; 


Wwe cel Lv hind time on account of lt: it costs us a great deal niore : 
the expense is much greater loading and unloading when the whart 
ixcrowded: the earth portionof the levee where IT land is frequently 
n very bad order-—fall of holes—which causes more or less damage 
rewrite. 

| consider the wharf charges that T have to pay very unreason- 
ible: | think We pay a great deal Pidare than Is bec ssary lo 


keep the wharves in repair, We are allowed to lav here five days 
Without extra charge ft owe An her pmoreer than five dave We are 
chareed hive dollars ndav for ever dav over the fitth : miv boat 
paves thirty dotlars and thirtv cents a week when there are no extras: 
the charge is at the rate of fifteen cents per tom per week. I do all 
} ; ’ } : ° } rer ' 
mv loading and unloading in the davtinn bheerection of cleetrie 
lehtson the levee is of no possible benefit to me: the same ts true, 
. . ‘ eee 
to mv knowledge, with reterence to almost all the boats. Phe 
levee police renders no exclusive services, th lam awareot,to my 
. 


, 
i 
poat or to. any other: | dont recoliect of having calied fol the 


police except to carry some passengers that I brought up to the 
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Charity hospital; they do no watching for me; T hire my own 

watchmen, thi refore the CN} niliture of Money for thie 
Lt] police Is of no possible advantage to me in) iy business, 

This, | am satisfied, is the case with almost all the steamboats 
coming to New Orleans. We have to watch our own freight on the 
levee, and, im case of bad weather, to cover it with tarpaulins at our 
own expense. We frequently have to skid up our freight, which 


would not be necessary if we had a dry whart to land on. This en- 
tails considerable expense in the course of a vear. The wharf lessees 
assume no part of this debt. The landing between Conti and St. 
Louis streets. in New ©) Kis, IS Ver often bloeked uy with sugar 
hauled frootny thas riiiroad “sugar ana molasses dumped downh be- 
tween the two sirecis—toe the detriment of the steamboats. 1 
should think three cents per ton would be an extravagant price to 
charge for wharfage for my boat, making three trips a week. Tam 
satistied that that amount. pone erly expended, would do all the 


work required for the proper accommodation of conmerce, 

‘at Phi Opinion, anv moheys ‘ N yu need (tl thie polices force (i the 
I vees, so far Trot enuring to the exclusive benedit of COMMNICrEE, Is 
of no benetit whatever, and the expenditure could be disypn need with 
Without dniuring at all the iitere: ts of steam boatmen 

With reference to the benetits expected to be conferred upon 
COmMMICTCE Ul this Praon'l by thas Crectloly OF ¢ t CLIC liorlits Ot) thie levee, 
iis | bicave =ittd before, in) hii OPTION, this by nefits, at any, ure Very 
trifling, because it is absolutely necessary that) the crews of our 
vessels should have certain times for rest. and it is much more 


; j 


} 4 . Be ! | . 
CCQnoniiead to work them in dav tight than at night, because we 


Dav fo nicht Wola (is ChCvLT LE thas rate pret hou thisat We lo to 

ms . , ' s] ' P : } ’ } } : 

Gav Work. | hook Upot the electric light DUslhess as on luxury, and 

iis having ho Cohheclhlotl, CONCEP ad damaging one, to the monev- 
" , . | , ’ ‘ } ’ ; 

baking side « i tive business of sterdpboats, 


lam part Owner of the steamboats ° Martha,” “ [sabel,” and 
Daisv. Bitlet , 


i 
j 
i. 
“ 
7 
— 
— 
“ 
— 


; 
‘mventire life to 


1 ;* ’ » ,* > ’ *a* 3% ‘ ae > } 
the stenmrbont SOUS GER ee BORE. BAEEA Wiis Prowl) | consider hivsecil 
Well Posted ob tle cbolial and-« Ht ules rt) connected with 
i 
*.) : ‘ . sa 8 ] } . } ‘ . : , ] « ] 
tie stenbhiboatine, aba Wwilinat [| have heretofore satd 1s the result 
. 


wa. I. SCOV ELL. 


Sworn to and subsertbed before me. at New Orleans 
Gth dav of April, A.D. TSs?. 


: vw on the 


MARIN 


BREEDEN, Jr.., 
A jerry }?,, Liss bon) a TE Ps ? 


/ Paemid CF fis, (tTTS, La. 


iVvocae aah appearedl by lore the undersigned authority, 
at New Orleans, La. on the Sth dav of April. A. D. 1SS2. the 

} ° , . » ' ; . " " ' 
undersigned, bk. AL Burke, who, being duly sworn, «i 


Savs. 


poses and 

l reside at New Orleans, La. Tat present occupy the position of 
treasurer of the State of Loutsiana. [To was administrator of im- 
provements of the city of New Orteans during the vears 1S75 and 
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lt became my duty at that time to Investigate the COst of repair 


Ine and reconstructing the wharves, ald also to aseertain the re 


: . : 3 
celpts trom the samc. in order to determine as to whether it would 
} ’ } ' . ‘ 
° i ; : ; ’ ee? 4 ’ ' : " i ; ‘* : 
be ico] Live rte rest OF LIBG CLEN if? AS ,? ‘ rat a aD Lite \\ hirPves, Of 
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’ | . . 
ecitv survevor Of ail the WihlfVes cr dl CILV S Control, whieh 
} } } 4 j ‘ ; ; 
’ i ' 4 . ; 
said survev showed that there was. say tl n thousand nin 
, a { * 
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per cent. Veariy, or sIXtV-on thousand six hundred dollars (867 600) 
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vearlyv, the repairs for five vears would cost three hundred and eieht 
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for five vears: expenditur = for five vears, eight hundred and seven- 
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w Orleans. | , On the crohth dan of Aprt, A. 


ned, Captain James 1. OPry. who. beine dt 


reside in New Orleans. La. and have done so 
thirty-three vears old. My business is steam boatin 


L. bl 
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of hing on any boat now. Lam now the president of the New Orleans 
"- & Gulf Transportation Company. 
The boats of this company ran between New Orleans and Port 
7 Pods, rmiiking three trips a week each bot Sometimes we have all 
t of the boats of the company running; now have only three run- 
re ning. hach boat pRiVs al New Orleans a wharfage tax of five cents 
t per ton per trip, Which amounts to fifteen cents per ton per week 
ind trequently we rauna boat daily, in which ease it amounts to 
thirty cents per ton per week 
lam thoroughly familiar with the whole wharf svstem of New 
leans and have made the subject i omatter of Spechal Tspeclhon, 


, 


nd Lam couvineed that the rate of whartage charges inp New Opr- 


- 


Ciihs Is VeryV ¢ Yeessive, and threat uverv targe revenue must be de- 
si ; . } 

rived ThereTromh OVel aid above Wial IS tHecessary LO COM EN hsate the 

city for the use of the same and to keep the same in re prearr rom 


i » 1 
\ Prideoorirpation recervedt as-to the rate of chareves Th Other ports, NOTADIN 
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i Cineinati, St. Louis, and Louisville, the charge made here 
baa ’ : id ' , , ’ 
“ } 156) Iscntirelv out of proportion, even after making a itberal al- 
/ | 
lowanece for the greater « Xpense that may be meurre din con- 
‘ j 
of struc noand repairs lere 
| r) Prods Tr | " * . ri} ry ty ‘ } " ; rit }*. ' 
' ann ssitisifted that the revenue derived Trot tlie Present rate ol 
fagee | Orleans is large! | | 
sar ' ' ‘ . , - ' . ' . ; 
~ ' Wherfage in New Orleans is largely in excess of the needs tor com- 
» ‘ : ‘ ’ } } ,? ‘ 
re } =i | i i repairs, atter making a tiberal atiowance as terest. 
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Personally came and appeared before me, the undersigned author 
Hiv, al New Orleans, La., on the tenth d iV of iA pril , A. D. 1882, the 
undersigned, HL. O'Pry, who, being duly sworn, deposes and says 
in New Orieans, La. and have resided here about six 


} 


Vvours iN usin ss Is pilot, mn Daw a pilot Ou tine steam boat 
ALVIN. | have had occasion to land at the wharves 1) Ni w Orleans 
=]hice | it ( stablishane nt of electric Lie lit. or thre rf Vee | fine thi bh 

disndValtage lo priots lh) approaching thie le Ver they Seen) to 
blind a pilot; he can see nothing else but the light on the wharf; 


} - ? ’ }* , . 
he cannot distingutsh anvthing else but the heht: that nereases the 


1,4} — a 1. ] ; , ‘ t ] ‘ ] ,* 4} . ’ : 5 riil ’ 
(LTESICUILICS O81 bikdpedd der, Piste Loi ai PETES? CIT), SO) Tall dS PPETOES 
. log] 4] Dart . ee 
are concerned landed the steamer Alvin at this whart last 
¢ *; . . | } | , | ; } } } ° 
p60) nleht: was at the wheel when she lunded here. and I found 


] a ’ , . ; or } : 
tiie Tauects to bv iis | beeaye stiited above, VIZ... that the chithh ities 

° ‘4 . 4 } . ] 
ofa pilot were decidedly inereased by the eleetrie lelhts 


I. OPRY. 


Sworn to ane <ubseribe | before me, atl Vew ( brleans ‘ La.. (1) the 
tenth day of April, A. D. 1Ss2. 
MARK BREEDEN, Jn. 


Notary Pruhli Pes thie Parish of Ovleans, La. 


Personally came and appeared before the undersigned authority, 
at New Orleans, La., on the 10th day of April, A.D. 1Ss82, the un- 
dersigned, R. TL. Smith, who, being dul 

l reside in New Orleans. Las: | have resided here for thirteen 
Vears,) my employ ment Is D lot on the river. | nk e been pilot Ing 
about thirty vears; Dam not on any boat at present: the last boat 
Wits Ol] Wiis thi steamboat Rober l | ; Loe , Vest redany | nisde four 


ey 
trip on her vesterday as pitt Coy they “he Wits TNAnRTNY pPieasure 
I 


dulv sworn. deposes and says: 


(dn the last trip she landed at the wharf in New Orleans about 


reN } >} ‘ ae 
Phe eleetrie Hehts were alone the whole 


leneth 7 tha levee, | 
know they ir 


*% : ’ : , 
" . “4 , | ‘ j : } ? i ‘ - 4 ‘ 
other ra pliot ch Gram] Che i Lh bekdiehdnee@ thren Was. thist 


the vlare Preotn) t hiese lielits strike a pilot in the taee., and he ix thus 
deprived of the use which is ordiiai mide of thle lehts which the 
| 
boat herself carrtes, which lights are so placed as to reflect upon the 
Wharf, having a fender to protect the pilot from the elare of thy 
‘on. i 


“cithic, allel Lye =Cts miuel mere CheaAariv: Clie obpects on the whirl by 


: 1° 4} } : i Bes ‘ : 
the ard of such lielits as are carried by the boats when the whart is 


. ’ 
ft } ; } ‘ 1 | ‘ ’ | " | | , ‘ ry , '» be. ‘ | . 
excess of, that which would occur When the boat Comes Intiediltels 


into the wharf bv the aid of ler lamps 
‘ 
1 i i 
aL [ was bothered last might in Lpepol yachiinme thr Whart by the 
,* : e 
electric lietts 
} | ; ! 
=O ar as Jolie! mer boats are coneerhed | considel thie epecuri 


. . @ . : } ) . : 7 r* 

Hight tastead of bene a benefit a decided detriment In coming into 
: won Boe ] , 

Port, Ie MaKe a labhdiig 


’ ‘ 


, : . ; ' } i 
So far as thie pilots are concerned, the steamboats would do better 
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to spend their money in removing the electric lights from the levee 
than in puttine them on there. 

lhiave runas a pilot from here to St. Louis, and I know as a 
charges for Whiartage here are largely in) 
excess of What they charge at St. Louis or at any other place that I 
have been wer here th | hat St. Louis, Memphis, Cairo, 


matter of tn 


“ 
t 
~ 


Natchez, or Vicksburg. 
| hare here are verv extravagant, largely 11} CACCSS 


| KREOW | ' j oa i ; " 
of the chara =H fo give (he citv a Tair cotipensation for the 
tise Ol hel Wirrve hed to KO by Fee my prope I Pepa, 
R H. SMITH. 
6 
} " | | i : ~ ‘ } . [ ; t | ; 
SWorh to abet <thlyes ribo before Meat New Orleans, ai... OH Tile 


MARK BREEDEN, Jn 
Vola, ij Public i . bhi Parish of Cdrlomyes. ba 


‘ 
resigned authority, 
day of April, A.D. TSs82, the un- 
| worn, deposes and 


} ; ; 
dersigned, ©; petcain oA. Blanks. who. beine du 
<1Vs 

» % } ’ ' } By . : — 

T reside tn New Orleans. Lac dT lave been livine here sinee 1S6, 
hav occtipation is sli thoboatmian. Pam: now president of the Ouachita 
sunnel Mississippi Iti (*} Lea in ¢ C coneh yun | ihn Ole Oo thie Colle 


; | ' ‘ 
btn «othae oto ied nap this 


been Diatk I 


pelsuinestits J 
Ouachita (Consolidated Line. In miv coblhectlotb With the business 
of steamboats. T have commanded the steamboats Vieksbure 
Palla plan (dtuneliita. Delle, lelatio. Jolin il. I | mbna. John 
ve Wilson, red. A. Blanks, TE. Tianna Blanks, and others. — | 
have been engaged principally in the Ouachita trade. TP have 
from the ports of New Orleans, 
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Week iy [Pipes top gidied Trot 
j 
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Monroe, Trenton. and Ou; 
} we ! ' : ri ‘ i 
iti) Tirol VY fTatniinar with th rites ¢ Wiharineve exXtstineg if 
‘ 
‘ 
this rl ()j ‘ ‘ { ) ri 
? 
} ; ' . } 
| bave trac Stlbopect a] ad li divest ition toa ecertan 
' ' ] ies 1 +} ‘ , sf Ye oe ¢ | ' 4 
eXTenil PATOW VW 1S €eee 7 Cs are Ulster thie PPrescht case OCIWeCe 
. 
‘ ; i ' — i ‘| ‘ . oa} ‘ i* seer 
the citveanmd Mrs. Aiken and others. lor steamboats making one 
| ] , ‘ ; “ee \\ 1? : ] 
pridill c’ I i Yith & By Ter] ‘ Bey. }) | ifot), Vi ui miiowead lt rity 
' . 
} } j , ! ] : ] | ] 
Phere Type (iii \ ™ ‘ i (+s t] ‘it \\ Is S ata creel rv (j iil Is 4 cdri\ 
. 7 a 7 ‘ ; + } + . 3 H 
Pave never Die CAC CSUITIRALE TO asCce] Th Wied WOULTCL Loe 
, i . 
the total receipts by the present lessees at the present rates of 
i i i 
. i ae “% =, ] , , ‘ ‘ ‘ ‘ if . . ] i 
SGA aAY Put Fath Peasonaoiv « 1h) bel ceet*y Ween Bats i> iCss 
. Eas ) S| | } , ‘ ' 
Lircada Uhl biddbed dead fT rt] lcd eho) rs ai Veni lam COPULTEN siilisite« 
‘ ; ‘ ; " ° 
Chiat that anioun Ss very barvety iti Cacess © Wilat Is hecessurv to 
. " | ‘ ® | . 
vive a hur compels: ni to the city for the use of tet Wharves and 
] ’ +] s . 
OARCCH THC Th Pepuill 
‘ . oe } ee ’ ? 
lL have no accurate personal Knowledge of how New Orleans com- 
, , 5 , . o 
+] 4 sone ; s 1 , a 
pares With oth Cliles TL pPomtlot Whart charges: but roti mtornmia- 
' , 5 ) ‘ ,) , ir } '7 | ‘ ] | 4] : 
Thcod) Pa Ved TPO) Predaotie sources | ahh Convilheced that thy ssiic 


, er ' j ; : 
charges ure Yer largely lth CNCESS OF those nindecat tkta\ other port 
and are a very much heavier burden on com- 
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merece than Is required, [ don’t think it would take over one hun- 
dred and twenty-five or one hundred and fifty thousand dollars at 
the most to keep these wharves in New Orleans in repail 
| Wills We ll: cLie Cp Uden dents 7 with so late Captain Jos, A. Atk I, who 
Was the idliwnin on theo Spear to the present lease with the 
itv. [knew him well fortenor twelve years. [was thrown — with 
hit as a member of the Steamboat Captains Association, l was 
president of the Ouaehita Transportation | Company at the time he 
was president of the Red Tt iver Transportation Company. [had _ 
several conversations with him with reference to wharf charges 
72) oprevious to the granting of this lease by the city to him and 
thy rs, ana | have heard liam xpress himself in the bitterest 
kind of terms with ret rence to the extravavant charges made by the 
citVv of AY W (Orleans for Whartiage, anid ly agt enrad him 7 clare that 
five cents a ton would be sufficient to keep up the repair and pay 
he citv a fair COM Pe nsation for the use of the wharves. | have 


heard bein hake this assertion sc Vi rl Lilhes, 
Ile was president of the anes \ssociation, and he was also 


chairman of the committee ol rf — * Association, which com- 
Mhittee W is appotnted by the © cLpots Lith perme to meet the Ssev- 
eral other committees that liad been appointed by other commeretal 


modies In AY W Orleans on this subrect, saab thre ( (Cotton exchange, 
the Chamber of Commerce, the Produce Exchange, and, | think, 
he ship-masters, through ther agents, were also represented and 


. 
i 


certain raliroaads, believe ‘These committees conterred together 
with a view of recommending rates of Whartage that were proper to 
be stipulated for in the lease. After the conference had been held 
between these parties, of which the one that Captain Aiken was 


constituted a part, he stated to me that the various com- 
Inittees had agreed to reecommmend as a COMLPLOMn Ise six cents per 
ton. Captain Aiken told me that he wanted five, and the six cents 
Was acecpled as a COM PLPON se 

‘| lis Cony rsatlon was prior to the tim that es ti crite red Into 
the contract which now « vists, and to which Capt Liken was the 
principal party on one sid 


ase of forts 


There is an expense connected with the present le 
thousand dollars per annum to keep up the electric lights and 
support the alleged wharf police and to pay the salartes of whartinger, 
contravention clerks, survey officers, and other emplovees of the 
levee In connection with the department of commerce. 
\lv optnioa is that the eleetric lights are not at all essential to the 
shipping interests of this port 
rr The benefits to be derived from them will not justify. the 
Hn paos tion of inv TaN On Cotnniere “oO far as thre steatinboat 
Ure coneerhy d 
With reference to thr police, | W rai Sy that there are ho pecu- 
liar services rendered the shipping by the poliee different from the 


Services rt nhdered bv t them ty other eitiz hix @)] New Orleans. sr) far 
as the watching of ourjown freight is concerned, we bear the expense 


of that « ntirely Independent of the police of the elty. We are also 
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obliged at times to incur considerable expense for tarpaulins and 
skidding 

lam familiar with the facilities offered steamboats at Cincinnati 
for loading and unloading th per [am satisfied that they 
ure greater than thos offered ») New Orleans. [understand the 
Wharfcharges are titel tess at ‘included ‘ihe they are here; they 
there eseape the extra charges which we incur here for tarpaulins, 
Watching : they also have il greal advantage there 11) 


dunnaee. aid 
led to roll their freight so great a distance mn put- 


riot by igre Conny 
ting It on nid pourttirige off the boots, 

The steamboat the red A. Banks, one of the boats belonging to 
our line. whose tonnage Is about SOO tons, paves here clehtyv-odd dol- 
lars Wharfage: besides, we are here at the extra expense, as aforesaid, 
for tarpaulins, watching, and skidding. 

Ail the boats inthe line of which Tam the president pay wharfage 
at the same rates per ton, which rates | regard as exorbitant and an 
Ubnccessaryv tax Ol COTMMCrCE, 


A. BLANKS. 


Sworn to and subscribed before me, at New Orleans, La., on the 
1th day of April, A. =. 2882. 


_* 


MARA BRERDEN, Jr, 
Nol ary Publie for thie Parish of Orleans. La. 


Personally came and appeared before the undersigned authority, 
at New Orleans, La., on the eleventh day of April, A. D. 1882, the 
undersigned, Captain A. Dugas, who, being duly sworn, deposes and 

SaVS . 
74 Ll reside in New Orleans, La.: [T have resided here about 

forty Vears > ris OcCUpath nis steamboatman: Tama steam- 
| [have been captain of seventy boats; Lam now cap- 
! tli ysle ambozut Assumptio ie |) I ine by [Weel New Orleans and 
Thibodeaux, on Bavou Lafourche. J have been forty-two vears in 
steamboat business, sinee 1839. | 
[danded my boat at the wharfat New Orleans last night for the 
first time since the establizsiment of the electric livhts on the levee 
here. [found them to be a disadvantage in landing. They blind 
the pilot. My boat was up on the wharf before we knew it—before 
we could see anything. Before the electric lights were there [ did 
not find this dificultw.  T consider the electric lightsa disadvantage 
oe ithe li bn hi lent of the cyil stion of CXPethise. Krom What | 
“te 1 len rh, the rates of Whiairtage hae rc Bere hivher than anvwhere 
ies 

lam satistied they are higher here than there is any necessity 
for. Tam satistied there is more monev made out of steamboats for 
Wharfave here than I~ Hecessaryv i) keep uy) the Wharves and to com 
pensate the city for the use of the same. 

The police are of no service to my boat in watching freight. I 
have fw pave re eular Watclimen tor that, and we have to pay extra 
for tarpaulins also, 


DUGAS. 


he 
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Sworn to and subseribed iy fore me, at New Orleans, oe ct} the 
Lith day of April, A. D. 1882. 
MARK BREEDEN, Jr., 
Notary Public for the Parish of Orleans. La. 


Personally came and appeared before the undersigned authority, 
at New Orleans, La., on the fifth day of April, A. D. ISS2, the 
undersigned, Captain O. P. Shinkle, who, being duly sworn, deposes 
ane SANS. 

[ reside in Covington, Kv. rniy occupation is steamboatman. 

lio lam at present captain of the steamer Golden Rule. | have 
bye Cli a steam boatman forabout thirty-one vi iil’s. | have been 
engaged in the trade between New Orleans and Cincinnati for about 
twelve hd ears. lam thoroughly — rwith the rate of Wharfage 
charges in New Orleans and Cincinnati, so far as mv steamboat is 
concerned, They are very muc * higher in New Orleans than they 
are in Cincinnati and than they are at other points on the river. 
The rate per ton in New Orleans is ten cents, in Cincinnati it is one 
ana one-half cents. ‘The charge at Copy nat wigs oil hie to lay at 
Cincinnati nine days, while Dam only entitled to lay here tive days ; 
if I lav here over tive days Lam charged tive dollars a rs iv for every 
day over the fifth. The last time I was in Cincinnati | laid at the 
wharf at Cincinnati four days, [ think it was, and then T went across 
the river to Covington, and [ lay there fifteen davs and then. re- 


turned to Cineinnath to get ri loud, and was charged no extra 


Wharfage at Cineimn ati. .at > w Orleans PT would have been charged 
extra Whartage if LT had done this. The facilities for handling freight 
in C'ilneinati are greater t vare in New Orleans, because in 
Cjneimnuats Wwe have Whart-boats. 7 if Cit of Cinermnats charge = ho 
Wharfage onthe wharf-boats. The company that Pbelong to owns the 
Wharf-boat at which [Pload and unload. The city of Cincinnati makes 
for the same. We escape a great many expenses in Cin 


j 
’ 
' 


pany tha 


no charge 


emnati, by reason of these whart-boats, which we incur in New 
Orleans, such as skiddage, eee! it a Welghing, and the extra 
expenses Incident to employing In N¢ rleans a discharging clerk. 
[am satisfied that to unload miyv vessel, the tonnage of which ts 


} | | 


thirteen bithtiedred tons, al the wharf in New Slur this, would cost Tlie’, 
the freight being identical, four or five times as much, in the nature 
of whart charges. as it apm eost me to unload her in Cineinnatt. 
The protection afforded to our freight in Cincinnati is far greater 
that that afforded at Ro Cullis, ty reason of such freight being, 
at Cincinnati, alwavs Seder cover. We ean load and unload more 

rapidly at Cineinnati than we can at New Orleans lam 


176 familiar with the wharfage charged at Cairo, where they are 
il great deal rf aes than they ure 1 Ne Ww (orleans —}n fact el 
mete trifle there ‘is compared with New Orleans. The facilities 


afforded me at Cairo are good; we land at Cairo at the whart-boats, 

as at Cincinnati: the eh: irges al Cairo are thirteen dollars for the 

round trip, from Cincinnatl to New Orleans and return, allowing lis 

to | cutie COL | ried COTM rer. I byeave hal at ¢ aro iis long Aas tWwo or 

three davs iB no extra Cc ts argye Was tibie le. | heave sometimes been 
—117 
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delayed here by the crowded condition of the wharf; never in Cin- 
Chpngat! Que of the vreau advantages of a stenmbout landing te es 
\“\ hart boaosat \s the shorter distance all fretghit has to be carried, niaiking 
thie « Xpeclise, us above stated, four or five times less, and enabling us 
always to receive and deliver freight in good order, whereas in New 
Orleans i trequently happens that the freight has to be rolled a con- 
siderable distance across the levee, both in receiving and delivering 
the freight, and it cannot be as well secured from the weather in 
New Orleans by the use of tarpaulins, Which Involves an extra ex- 
pCUSe, as by thie covering ol thie Whart-bouts. My OWT) boat pays hie re 
lorty dollars a trip for tarpaulin hire and thirteen or fourteen dol- 
ars for skiddage, which expense T don’t incur at all in Cinemnnati 

>. P SHIRA LF. 
Sworn to and subseribed before me,at New Orleans. La. on the 

th dav of April, AD. TSs2 
MARK BREEDEN, Jr 
Notary Publie for the Parish of Orleans, La 


Testijnonu Taken hy ( One nf. Deine ht), and duly Gh. ‘Sa. fori }}, healt 
of Complainants, al thi, Offices of Messrs I naar, [low AV Prive ntiss, 
New Cdrloans. Lat. 


(oA. Racer, sworn by Mark Breepes, Jr. notary public. 


examination-in-chief, on behalf complainants, DS \Ie<srs IK \- 
sanp. Llowr & Prentiss, es follows: 


(). Mr. Kager, where do vou reside ”? 


laa L. On the corner of Seventh and Coliseum 
() In the citv of New Orleans? 


ww 


Yes, sir 

». Llow long have vou lived here? 
A. About torty-five years, 

{). What ts your business ? 

A. Well, my present busimess ” 


(> 


() Ves 
\. Well, T have been a contractor about twenty vears—about 
twenty-four years, say: fifty-eight and twenty is seventy-eight ; 
twenv-four vers 

Q). Well, vou are a member of the firm of Eager, Ellerman and 
Company ? 

A. Yes, sir. 

(). Is that firm still in existence ? 

A. In liquidation. 

1. You area member of the firm of Eager, Ellerman & Co. in 
Liquidation 4 

A. Yes, sir 

(). What was the last business in whieh that firm was engaged 
prior to the commencement of the liquidation : 

A. In the lease of the wharves. 

(). The lease of the wharves—what wharves ? 
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A. The wharves in the citv—the citv wharves. 

(). From the city of New Orleans ” 

A. Yes, sir. 

A. When did Your lease of the wharves of the city of New Orleans 
terminate ? 

A. They terminated, | think, on the 29th day of May, Was It not? 
Mr. Benedict replies “ Yes.") 

(). What vear 4 

A. Last Vear. 

() ISSLY When did that lease commence ? 
Lys A. It commenced in June, i875. | have a memorandum 
of it; itis here: it isa pretty hard thing to recollect 

(). [tis not the same one In use now ” ln whose name was that 
Ilenry Ellerman 
You were a party In interest with Ellerman ? 
\. Yes, sir: we were partners. Tlenry Ellerman, James A. Lusk, 
lager Henrv HL. Stanlev—tfour 


< “ike aby active partin Liye conduet of the business con- 


(0 What was vour special department as connectod with that 

\. General superintendence of the office and ontside—that Is, so 

farias looking after the business in every direction. There was very 

, " : . ‘ , . 
done—nothing. in faet—in whieh | was not consulted 

re At the expiration of Vvour lease, do Vou know who became 


A. Mr. Joseph Aiken, [| think. (Mr. Benedict states Joseph A, 
Aiken: There was no company, so faras T know. Joseph Arken, 
(). 1s it not te your knowledge that the present lease Is being ex- 


ecuted by parties who lave stipulated to do exactly what was done 
' 


Oljected to by Mr. Benedict upon the ground that the respective 
licate Lipo their tace the 


contracts of the respective contractors iti 
ly ‘ ly : | ane | 
rk thev obligated themselves to do under such contracts, and 


nmev are the best evice hice 


. 
— 

-- 

ot 


ire Ke nar stiites the cyte ston is asked merely to direct the 


ttention of the witness to the facts In the case, without any design 
f Varviligy or making anything thrari Is not evids rice’, 
ri. By the Wirwess: That [ cannot tell, what arrangement- 


Cy have ride, 

Dy Judge Kexnnxanp: Well, it don’t make any difference 

A “tlpt (ise? thy Vv repre <hnlie— 

). It don’t make any difference whether you answer that question 


\. All right 
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). Are you familiar with the provisions of the existing lease? 
A. This P resent lease? 
Ye 
We Ml, | ‘ ive: Ves, sir. 
(). What have been vour opportunities for familiarizing yourse lf 


he expertonce [have had of some twentyv-odd vears 
and reading the specifications. Is that what vou want to get at? 


(). \ 

A. 38 specilica ttions under whieh it was sold. 

(). Were you or not a bidder tor the present lease ? 

A. oO, wT. 

Q. Were there not sealed p rapon als asked tor and received by the 
CIA authorities for the vat sent bers. 


A. Yes, sit 
(). Did you or not, you or your firm, or any member thereof, 
ke any proposals? 
A. We made none. 
ou made none” 


(Obieeted to by Mr. Benedict upon the ground that the reasons, 
hele cS, Intentions, or views of the partie - connected or disconnected 
with this miatter cannot he recel ved iis Evie nee under the issues 
presented ; thev are Inadmiissible anid irrelevant.) 


Iso By Judge KENNARD: 


*) 


(). Did you contemplate making an offer for this lease * 
| af 
(). WI iV di ; you not make it 


By Mr. Bextrorer: Same objection 


bv the Wirsxess: For the reason that | was told that Eager, Eller- 
man Nv ("yy couldn't have ihe lease, 

By Mr. Bexeprer: Objeeted to as hearsay. 

Mr. Bayne objects to the witness answering this question until 
decides whether he should be allowed to answer it. 


iad 


the eour 

dtudee IN ENNALD states: Counsel objects and refuses to cont Inte 

bin examination of this witness on this question until the que <tion 
i 


s pu it to the eourt. and conse auentiv ananswer to this (que Sitio 1s 
not insisted Upon at this time 


LIS Is het the only one of the 
» reference to those terms of this 


(). | understand vou to say that t 
oR ' 
reasols whist “Cot n) body toll Vou wit 
lease? 
The whole they told hic Wis— 
(). [dont care about that; did vou have any other reasons than 


those that were told vou by other parties? 


mill 
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A. Yes, sir; I did. 

Q. State them; I will ask the question in a different shape: Did 
you decline to make a bid for the lease on any grounds other than 
such as were suggested by other parties ? 

A: I have given that reason there that IT heard we couldn't have 
the lease. 

(). I don’t want you to sav why you were not; Tam not inquir- 
ing about what you heard; what | want to get at Is this: Did you 
have any knowledge of the terms of that lease which prevented you 
from making a bid? 

A. Well, | had knowledge by reading the specifications that were 

made—the original specifications. 
1S] (). Now, vou have said vou didn’t make a bid because 
somebody told you that Eager, Ellerman & Co. couldn't get 
the lease, 


By Mr. Bexepicr: Same objection as to the question. [tis based 
upon hearsay. 


By Judge KENNAKD: 
(). What ] want to get at is, lid you hot receive 
A. Well, the reason was that [I was perfectly satisfied that the 
whole thing was loaded up in such a way that no outside party could 
get it. That was my smpression. [may be wrong. 


By Mr. Bexeprer: Objected to as no evidence and as not respon- 
sive to the question, 


bv Judge KENNARD 


(). | understand vou to say that vou were famtlar with the -re- 
quirements made by the city upon the lease ? 

A. Yes, sir: perfectly. 

(), You were familiar with the rates that were to be charged for 
Wharfage ? 

A. Yes, sit. 

(1). You knew that a certain amount had to be expended for elee- 


(). That was in the specifications ? 

rae 

() You knew there was a certain amount that had to be set 
aside entirely for the police? 

A. Yes, sir. 

() You knew there was a certain amount that had to be set 
aside for the building of bulkheads” 

A. Yes, sir. 

(), And there was a certain amount that had to be set astde for 
the rebuilding of the revetment levee ” 

A.- Yes, sir: in the third district. 
1S2 Q Do you know what the rates of wharfage are under the 
present lease? 


A. Yes, sir. 
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eleven provides for the building of additional wharves by the les- 
sees at an expenditure not to exceed twenty-five thousand dollars in 
any ohe Vear. 
Section twelve of the ordinance provides that the lessees must 
‘ep the le veos mn front of thie city In the condition they Were in 
on the 2th of May. ISS1; to fill up the same, during the first year 


; 


of their contract, so as to | we the outer edge of the same at the 
level now established, it thie level ot the <tenmibont landing iil 
Common street, and to grade the same from there, the outer edge, 
to the pavelnent of the street Im the rear on a regular declivity, 
Section thirteen also provides that the lessees are bound 


ISt-) = keep in good order and condition, during the waose term of 
their contract. all revetments on the outside of the levees n 
front of the district, the seid Ist, 2d, Od. and 4th districts; to brite 
all new revetments: to replace those that May yp rish or be de troved 
from any cause: to build during thie Tirst tWo years ot tha Sill d I asc 
i piled bulkhead in the third district, from Marigny to to Delery 
streets, and to keep the same always in the best order and condition 
during the whole term of the said contract. and to rebuild the same 
if destroved, whether by decay, caving of the bank, or bed of the 
river, storms, or otherwis 
Section fourteen of the ordinance provides that the said lessee 1s 
bound to furnish all thy Hecessa rs apparatus anid lierhit: all the 
maratus and lierlit with tlie cleetrie lierlit: ll the ley ny 


rhece “SULPY il 
landings, and wharves from Toledano street to Congress street, 
being the entire business river frontage of the citv of New Orl 

the lamps or livlits lo Ln placed at ho greater distance than two 
i I 


muhadred and f 


i \ heat capaart, and thre ba rerlithy at whieh the same are 
to be erected shall be determined by the city council, said lamps or 
lights to be kept lighted each and cverv night from: sunset to sun- 
rise, and the class, quality, and make ot the said. lights to be desig- 
hated Liv the siitad citv counell 

Section 26 of the ordinance provides that the said lease or the 
farming of the sta Whartne ChHarees of ‘ «tues ure to bye adjudicated 
ce the je rsol, or yn r-Oohls ayvree le to rec Ive the lowe sf rate or rates 
of wharta: we, and Lo pret annually to thr a of New Orleans, iti 
equal monthly instalments, the sum of forty thousand dollars, 
thirty pc of which shoul by 71 Vot d le the niidhtenathice of 

harbor police for thie prot Clioh of ComMierce along the river frone 
of thr CHUN and the rem: nine ten thousand dollars to be set chprenn't 
and devoted exclusively to the payinent of the salarjes of whartfin- 


‘ ? . ] ] 
cers, contravention clerks, signal officers, and other employees of thi 


levees In connection with the department of commerce of the 
IS5 said city. and in connection with thie foregoing to kee } the 


wharves lit with the electric Paclwed 1) said ordinance elsewhere 
provided. 
Q). Have vou paid careful attention to what I have read ? 


4 
A. Bae “Ir. 
(). Now, | wish to know if the y ‘“arious specifications, or any of 


thoes. Were eliminated or @Xcli luded Prot this lease : or, in other 
words, if the lessees were not compelled to make the expenditures 
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that have been enumerated in miy question ; Whether the present rate 
Ol Wharlage, With Which Vou are familiar, Would or Wout not be in 


excess of a reasonable cotnpensation for the use of the wharves ? 


By Mr. BDexepier: Objected to by the counsel for the respondents 
upon the ground thatit is Improper to read the allegations of a bill 
of complaint to a witness and toask lis opinion thereon: that it Is 
nproper fora witness, upon such allegations being read, without 
special eXamination or knowledge ohcerning the work done or to 
be done, to give an answer that would merit consideration. 


bv Judge KRENNAKD: 


() Now, vou can answer my question, which is in substance this: 
After striking out from the contract that was to be made, and lies 
been made, between the city of New Orleans and the present lessees 
the expenditure required under the specifications which I have read, 
niy question is Whether or not the present rate of whartage Is ahi eX- 
cessive charge ? 
by Mr. Benepier: Object dto forthe reasons above oie hh. 


By the Wirxess: Yes, sir: striking out the cleetric lights, as I 
understand vou, for building the bulkhead in the third distriet, and 
forty Thousand dollars a year for police and wharfingers. Striking 
this out; ves, sir. 


By Judge KENNARD: 


(). From vour knowledge of the expenses of keeping these 


Wharves In repair, derived from the tact that vou were one of 


Is6 the lessees, couid they be kept in proper repair, to answer the 


Purposes of colnmerce, at a less rate thian Is charged under 


this lease’? 

A. Yes, sif. 

(). llow much? 

A. Well, E will tell you what can be done exactly. The wharves 
can be kept in proper order, better than—just as well or better than— 
thie CIty ever ke jot them and the levees lielited with four times the 
amount of light that the citv ever have furnished up to until the 
electric light—tour timesthat amount—with an iminediate reduction, 
and even police the levees, with an immediate reduction of thirty- 
three and one-third percent. Wetmade that proposition at different 
times to the CY. 

(). A reduction of thirty-three and one-third per cent” 


. 
A. Yes,sir; on everything richt straight through onthe rates of 


Isv5. Wemade that proposition, and we had to pay one million dol- 
lars IM SIN Voars, and we hada vreat deal of difficulty 1th getting 
the bonds. Lo made the proposition myself for them to take 
eare of those bonds, less some two or three or four hundred thousand 
dollars, and we would make an immediate reduction of thirty-three 
and one-third per ce iit. It can be reduced, and vive all the accom- 
modation, for commerce afforded it, when there was a much larger 
amount than there is here now—shipping. But if vou take off the 
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electric lights, take off the forty thousand dollars for police and 
Wharfingers and building the bulkhead, and merely keep the caving 
landing in order, it can be reduced way beyond that. 

(). What would be a fair estimate ” 

A. I mean in the hands of private parties ; [ mean in the hands 
of men understanding what they are doing and knowing the thing 
exactly. 

(Q). What would be, in vour opinion, a fair reduction of the 
charge? 

A. Tsay thirty-three and a third per cent., with four times the 

amount of gas Licht Ol} the lever threat they ever have rade. 
ISi) =o dL. don't know. = [ cannot swear positively touching what the 

gas cost, but four times the amount, and to police the levee 
thoroughly, better than it has ever been afforded to it, or ever been 
used in policing the city. 

(). If | understand you, a reduction of thirty-three and one-third 
per cent. could be made at once, and a better police secured for the 
city than is provided tor by the present lease new ? 

A. Well, it is provided for by the present lease, but it is not 
there. | 

QQ. You have testitied that there could) be a reduction of thirty- 
three and one-third per cent., and a better police even with that re- 
duction than is now ” 

A. Fee, wy. 

(). Now, subtracting the charge under the present lease for keep- 
Ing up and for the support of the police, and not requiring the les- 
sees to contribute a dollar of their revenues to that fund, could not 
the present rate of whartage be reduced below thirty-three and one- 
thard per cent. ? 

A. You mean just for the lights alone, the police alone, forty 
thousand dollars? 

Q, Yes, siz. 

A. It cannot be reducer below thirty-three and one-third por 
cent.. provided the contract is carried out. 

(). Now, Mr. Eager, supposing that there was subtraeted fros 
the present lease all the obligations tl the part of the lessees to Col 
tribute to the SUp port of the police, to the erection and the keeping 
uy of the ecleetric liolits. the building of thas bulkhead in) the thine 
district, and the building of the revetment levee. Supposing not 
one doilar—— 

A. Retetment levees in the third distriet? 

(). Yes, sir, Supposing not one dollar was to be taken out of thre 

pockets of the lessees to contribute to every: one of the four 
ISS) enumerated things, could not the present rate of wharfage be 
reduced below thirty-three and one-third per cent? 

A. I would take it to-morrow at forty per cent.—that is, if every- 
thing was left off—only keeping the wharves in order 

(). An objection has been made to one of your answers by the 
opposing counsel on the ground that vou have CNP sserdl an opin- 
ion with reference to this wharf matter without having ineidentally 
al knowledge of the expenses attending the keeping up and the 
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Hihagemc#ni ot these wharves. State i) your OW) Waly whit Is 


your knowledge. 
A. Wiis lessee of the Wharves in) LSS, | have been connected 


with the Whirves from thasat dav to this. | ala cohtractor : have 


built up, and was lessee from IS75 to last spring, when Aiken bought 
the contract. [know all about it; the expenses—every dollar has 
passed through my hands: the Keeping iy) Or the Wharves, the 
labor, the titanate rane the machinery ; evervthing else. Know 
exactly We biaayve praia nearly Cotir million dollars Ih SIX +tere- 
paid for police, lights —which vou can prove through Mr. Lusk. 

(), Is there cUTEV Phbekth Teh the state of Louisiana whose feenndddaarity 
With this subjeet is as great as vours, unless it be vour partner? 

A | dont think there Is choman in Loulshina Whoknowsas miueh 
ils [ le, ts OUP CONCECTH —with the exception of Henry elleriman, ni 
partner: | think he knows hore about it than | do: threat Is, as to 
the practical working, micah: all the repairs, all the work, Were 
nnder his charge. 

(). Then To understand you to testify that the present rate of 
Wharkige Is In excess of a reasonable COM pensatlon for the neees- 
sary expenditure of keeping the wharves tn repair? 


By Mr. Bexnreprer Objected to as | adding 
ae ; 
A. Yes, Sir. 

By Judge KENNARD : 


(1). Now, Mr. Eager, to save time. | would be glad to have 
IS vou state In your own way. as briefly as possible, any reasons 
which vou have lending vou to the conclusion that this rate 

ot Wharlaige Ix In excess ofa rensonable Collbpebsation lor repairs, 

\. Well, from my own expertence and the money we have paid 
for thie prin il hd ty of the lease, the debts We have assumed a ‘| breve 
kept the wharves and landings in order for vears, and paid: these 
debts. Whiv, as al natural COMSeGUehHee, the Lue = Call be rm duced 11) 
the hands of competent parties, 

(). bial Vou, during the time ot vour le ase OF the lewis Saf thes 
wharves, expend any money ior other purposes than repairs * 

A. Hlow do vou mean” 

Q. Were vou obliged, under your lease, to pay any money which 
Was not paid for actual repairs on the wharves ? 

A. We. of course, pati nearly Ole million dollars We ussumied 
Llere if Is, here—right here, 

() (jive it to the short-hand reporter 

A. We took the wharves ina perfect state of dilapidation. Under 
the terms of their contract—the terms of Kager, Ellermats contract, 
or Henry Ellerman—we patd six hundred and eighty-two thousand 
dollars in redemption of wharfage bonds: eighty thousand dollars 
in a compromise settlement of a judgment in favor of the steamboat 
owners against the city of New Orleans—that we paid monthly, in 
cash—that eighty thousand dollars. We paid for police and lights 
at the rate of thirty thousand dollars a vear, from June 29th, S75, 


, 


"*, 


7"*, 
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to December 3ilst, IST75, and fifteen thousand dollars a vear for the 
same prurpose, from December 5ist, S76, to May 29th, ISSO. 

(). If vou had not been compelled to make those payments just 
enumerated, could you have taken the lease of the wharves ata less 
rate than you did”? 

A. T would have made a reduction of forty per cent. 

(). [low do the rates under your lease correspond with the present 
rates 

1M) A. Well, as T understand it—it is so long sinee I have 
looked at it—it is about the same thing, with the exception, 

as | mentioned there, upon grain vessels. There is a deduction, as 

nearas | recollect, for the first vear or two vears, or three yvears— 

I have forgotten which—a reduction oo) that: but they ure colleet- 

Ing now the same revenues as we collected, with the exception of 


this litth deduction on grain. 


(). Is that exception large or small’? 

\. A vessel loaded with grain lave SIXtY days with that dedue- 
tion in the charge or rate. She puEVS the same as any other vessel 
if she lays more than sixtv days. It isa verv minute thing: it does 
hot amount toanvthing. 

(). ‘Then, taking Into consideration the reduction on gram vessels 
that vou have referred to, is the present rate a reasonable charge 
ora charge In excess, leaving off the reduction they make, with 
reference to grain vessels ? 

A. Well, how do vou mean a reasonable charge * 

‘) You have made iil exception with regard to these grain vessels, 
What | want to find out is if such a charge was made 

\. Well, | don't believe—I don't know; but [| don’t believe it 
amounts to one thousand dollars this vear. 

(). Then itis very a insignificant affair? 

A. Ldon't think itis much. I don’t think it is much over five 
hondred dollars, | cannot tell, because [T have not access to their 
books | dont think if has amounted to one thousane dollars— 
probably not five hundred—a very small matter, as TPsaid. It will 
depend altog ther upon the time a vessel laid here.’ [f she, laid a 
revular sixty davs out she wouldn't pay any additional—as near as 
enn figure it—she would pav just the same. If she staid more 
than sixty days she would pay so much. It amounts to about the 


; 


“LTC. 
() At what reduction upon the present rates, 1f vou were not 
calle cl Upon to contribute anvthing to thre lectric lights orto 
[fr] the police, or to the bulkheads. or to the revetment levees, at 
Whist rate eould il fair living be made out of the lease? 

By Mr. Bexepicr: Objected to on the ground that the city of 
New Orleans, by its administrators, in administering the wharves 
nied le VCs, perform ah act of Love rhrment, and have determined 
What Is requisite ana proper, We connection with the use of its 
wharves etic the benefits yrowing therefrom oft Necessity to thie 
Water-cralt using the same, and hare determined the Necessity of 
perl ice and the Hecessity of liglits and other requisites in order ly 
make the wharves avatlable for commerce. — 
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By the Witness: 
A. Forty per cent. discount on the present charges on the rates 


of IS75 under our lease. 


(ross-examination by Mir. Bexeprer and Mr. DAYNE: 


(). Well, Mr. Eager, do you know anything of the manner in 
Which the present wiart | ase orlginated ? 

A. Yes, sir 

(1). Were you present at the meeting of the various commercial 
associations Which framed it? 

A. Only wk portion of them. [ was there onee or twice at the 
City hall. 

(J. Do vou know anything of that lease its pore pared by the com- 
mercial HssOchatlons nid submitted lo the counest, ana ot its having 
received any bids at six cents per ton for steamboats, and the: rates 
of IS75 for other vessels ? 

A. Seventy-five what ? 

(). Of IS7Z>5. Rates of IST75 for other vessels, and six cents per 
ton for steamboats. | Lave it to vou —thrat the comin reial ASSOCIiI- 
tions made”? 

A. Well, it was for all. It was for all other vessels. 

(). ‘The rates, as established by the ordinance of IS75, on which 
the contract of Ellerman was based. Do you kiiow whether any 

such bid was received? 

12 A. 5 do not. 
(). Did you make such a bid? 
A. No, Sir. 

Le J Whiv did Vou hot make such a bid? 

\. Well, for the reason that I called pron hagan, the acdmiinis- 
trator of cotineree, nel asked ham if any othy r Loic would he 
received except covered down to this pornt, with all those articles 
in there, and he told me “ Noo it could not be entertamed., 

is. Therefore you didnt bid? 

A. | didnot bid 

i. Now, dj vou Loic] ‘it the subsequr it proposals uhider the bids 
made by the city council, with the same terms and condition as the 


previous proposal, with this citference—that the rates were to be the 
subject of the amount of the bid? 

A. Well, the whole thing IT will tell vou. 

(). Yous OP 110, Then state alte rwarads, 

A. The =p eilications were « nti lv chang dl. 

() Well, now, what Is vour answer 
\. PE didn't bid. T will give my reasons if Tam allowed to. 


*; 


By Judee KeENNARD: You ean state vour reasons, 


By Mr. Benepicr: | dont ask vou for vour reasons. T object to 


the reasons being given, as they are not asked for, called for, and. if 


counsel for the conmplamnants desire any such evidence it may be set 
forth under proper objection at the proper time. 
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By Judge KENNARD: Counsel for the complainants Insist that 
the witness has an absolute right to give his reasons. 

[by Mr. De Nepict: Lo which counsel for the de fendant objects 
on the ground that he is seeking to elicit from the witness facts, not 
reasols, 

By Judge KENNARD (to witness): Now, go ahead and give your 
reasons. 

By the Wirness: I gave it previously. I was told—Mr. Lusk, Mr. 

Milerman, and myself understood —— | 
13 By Mr. Bexeprer: | object to the understanding of any 
other Witness than the one on the stand. 

by the Witness: That it would not be received. To makea long 
story short, that we had noshow. | will add a littl more to it, 
even if | have—a riglit to—that it was our belief, that we believed, 
“and | already Lv leved— 

By Mr. Bexenicer: T object to the belief of the witness. 

by the Wutrnx = . That the whol thing Wiis loaded Ul}. What 
mean by loaded up—let us get a different word for that—in such a 
way that no outside party would have ashowor getit. As [talked 
it over—— 

By Mr. Bexepier: 

(). Are vou through with your reasons” 

A. Well, wait till 1 vet through We were perfectly satistiod nn 
our own minds that our bid would not be accepted, for the reason 
thit i called (hproul Mr. hagan at viarlous times and rade Various 
propositions It) revard to thie lore knowing a crea deal hiore 
about it than he did, and knowing that T could assist him in any 
and every particular, Thpron thre reduction of thr lev ( dues—to keep 
the wharves and landing in order, and to furnish four times the 
amount of liehit they already mad, and police them. ‘That is about 
all, 

(). You are now through with your reasons 

A. Yes, sir: threat Is about all | have to sav on the subject, 

(). Wherein dothe specifications of the present lease differ from 
the specitications of the lease of Tlenry Ellerman, under which you 
acted from IS7o to ISS? 

A. Well, I would have to refer to the lease. I] have not read the 
lense for over a year. 

‘Then the facts of the specifications Ol Your le ase are not fresh 
In your mind? 
A. Well not all the minuti: 
14 (Q). Do vou know the amount and number of the wharves 
requisite to be built when the present lease went Into exist- 
ence? 

This present lease ; Mr. Aiken's leas 

Yes, “Ir. 

. yeas 
W lis ~ ure thev, and where were they, and w pat did they cost? 
: would have to refer to my books to ascertam. 

‘an you tel] Hic what Wiis the conditt ion of ri wharves in) the 


. 
A. 
2. 


eo 
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third district of the city of New Orleans, on the Mississippi river,on 
the Slst dav at May, iSSi 7 . 


‘A. Phe + were In cls crood il condition cis thev have Deed) for the 


last twenty vears, 


(). It seems that from actual observation and photographic views 


take hi, photos raplis tirke 1) <ulbys ry ile nt to the ost day of May, iSSi. 


that there was but one wharl standin Tat the third distriet. Is that 
the condition in whieh those wharves had been for the past twenty 


Venrs 


A. Yes, sir—-1 cannot sav—waita minute—stay a minute—during 
our Whole—when we took possession of the wharves in the third 
district, ina state of dilapidation. — We built them anew every vear 
during Our contract, aba they ri Vill ably Welt lite the river cLeraad dd. 


Q) Caved in 

\. Yes, sir: and required to be built every vear—that is, the 
erent bulk of them. “There mav be one left when it comes dowr to 
points ; CLD EL TON recat lot bostecks =i\ \ iis 

Q). And vet do vou know they were not caved in the river when 


1 ) 
your beouse roi oul 
’ : i : ‘ or aa . ] 4] . 
A. No. sir: thev were not enved ino the river when the loase ran 
Oli. 


i i } i i>, ‘ 
() llow were they—in Spuchicdia COMaTTION 
; a , , 
[fh A. Thev were in better order than thev were tor twenty 
' . ’ ] ! 
voeaurs lt fiieyV ‘CTC photographed never saw thre Phiote- 
? , . 
eraplts. Ef they were photographed it was after thev had gone 
inthe river: butat was atter we surrendered our lease 
“ ’ . . Po | } 7 
() Now. what was the condition of the wharves in the second 
} ' . ? . } ’ 
district OF the citvY at the tite Vou surrendered vour lease on the 
’ 


{*j i 
|x Mis . PSS]? 
| presume they were in very wood order 
(J ae you know the fact? 
A. Twill tell vou how T know. ‘T think—that is, for we repaired 
evervthing > put evervthing in first-rate order—that we were in- 
formes of pity by the city SUPVOVvor ane the city council 


am ste | : | ae 
()) ‘Then vou awaited notices from the citv survevor and the coun- 


——— ~ 
— 


cll to take ft 


Q). What was the condition of the wharves in the first distriet 
Wiiel) VOouUr Lois ralli Ol! 

\ Th . , ’ ’ " ; Lats ’ ‘ +] ° by: . | ae.°6 Sl ” 3 " 

cQs HeV Were Tb as wood COMAITTIOLD as Tibey maivVve Deell lor TLWertyv- 


j ] ] bs } : - ? as , 
QO). What was ther condition in the fourth district 
rar iM 
\. The same: ns wood as for TWentv-iive Vears 


() Tlad anv of the wharves of the first. second. third. or fourth 
districts caved in-at the time vour lease terminated ? 

A. lad they > What ia your Guestion : 

(). [lad thie eaved in”? 

A. In the first ? 

(). birst, second, third, and fourth. 

A. That Leannot sav exactly. -[ want to answer that question 

| 

fullv. The caving usually takes place at low water, or in the neigh- 
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borhood of low water. [t is a gradual thing, at any rate. The city 
received the wharves from us. We made all the repairs that we 
were Informed of by the officials—the city survevor and the coun- 
si mered tered the 
og so ihe Lurhed thicth Oovel 

(). Is that all’ 


[iM) A. And there was no fault found—nothing ? 
(). Is that all? 


A. That is about all 

What did it cost vou to rebuild the wharves entirely in the 
district ? : 

Cihhhot sav: | would have tor ¢ yamine my books. The whole 

(*t)s entirely, fis beur os | rt collect: would be eighty thousand dol- 
lars per annum throughout the whole citv—in that neighborhood, 
as nearas | recollect 
(>. What did it cost to rebuild the wharves in the second district, 


; 


‘A. 


entirels 

A. have het crcnl that in Hi\ nidne : | dont Carry miyv ledger : | 
dont carry the books along with me 

Q) What did vou pay entirely for bulkheads and revetment 
levees 7 

A. That TI cannot answer, for the reason, as I say, that the whole 
expense would be eighty thousand dollars throughout the whole 
elty front per annum, 

(). Were vou required to spend twenty-five thousand dollars per 
vear for new work—not repairs on the old wharves or the rebuild- 
ing of the old wharves, but entirely new work ” 

\. think we were, as hear as recollect. would have to look. 
[ think that was so. 

(). Did vou require the coancil, under the condition of throwing 
up) your cohtract, to relieve you Irom the obligations sssumed by 
vou under vour original contract ? 

A. Wi 

(). Yes or no. 

\. I will have to go back and think. Upon the eondition of 
throwing up our contract ? 

(). Yes, sir. 

A. We asked ior ia mo lification in re eard Lo the bonded 
1th; debt. which was 1 | 
That covers the question, T think 

td. lt Was grant 7 to vou? 

A. Yes, sir, 
low Inanv of those bonds cic vou and the mem bers of Vour 
ually or the firm itself hold at the time that vou made 


a? 
— 


’ } ’ ee — } . _— 
rahitied tev the bondholders flied thie CiLY. 


— = 


i ‘ FS F ] a. , , 
that contract of lease of the wharves in TS¢@.0° 


A. Well, T cannot tell you without referenee to my books. 
d). Tlow much did vou pay for them ’ 
A. Pav for those bonds” 
(). Yes, sir. 
A. We had taken them at nin iv cents on the dollar. 

By Judge Kexnarp: Objected to by counsel for the complain- 
aunts as not being cross-examination and irrelevant to the issues. 
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Iby Vir. BDexepics 


(). [low much did You pay tor those bonds that your firm, or the 
revennn dy rs thre reol. held at the time this contract of lense Wills made 11) 
S73? , 

A. The bonds that we held? Aim [to answer that question? ‘The 
beoneds thist we tae ld We level taken frown the City of \i W Orleans for 
the repair of the wharves at ninety cents on the dollar. 

(). Tlow many bonds did your firm afterwards buy up, and at 
What rate’? 

A. T don't recollect anything about it. 

(9 At what rate did) you buv them ? 

\. TP dont recollect. We bought them at various rates 
(). From what figure to what Here? 

\. Well, niust TP answer that question? 

by Judge Kexnnano: Yes 

A. Well, wait a minute 


By Judge KeNN AnD (tothe reporter). Note ray objection ; the same 
Is not cross-oxamination and irrelevant. 


A. Weboueht them at various times. DTeannotsay. Lean 
LOS tel] Vou the last We beouerht: Wi beooterlit Prat, the Whitehead 
estate. We houcht them at s venty-live Cotits 


© by Mr. Bexepies 


). Lask you from what tigure to what figure ? 

\. Teannot tell vou that; [ would have to examine my books. 
(). Did vou buy as low as forty-cight certs ? 

A. No, TT ae dont recollect : Mia hieaave bouolit for forty -<« lelit 


Q). Have vou not bought many as low as fiftv and fiftv-one cents? 
A. Ve ry icW may may bouerlit il te we. 
©. [lave Vou biel bouelit a great nunV as low iis fifty-five cehts 2 

A. Sone! Cubitt te i: would heave to reier ta ry books We 
bomelit threw aul ull sorts of price pe whenever we could rel them. 

(). You have testitied that vou bought—— 

as. LS bouelit “crlbia’ « iehity thousand dollars from Jas, A. Crasquet, 
think patie lina = XT four cents: sud trom hie Whiits head estate 
we | ouvht “OTEL sIXtv-odd thousane do lars: We recited tha hh SVE hiv. 
live cents; and we bought from various other parties, which [| can- 
not tell, untess Prefer tomy books: itseems to me that is our private 
business; T dont know that | ought to answer those questions. 

(). You have stated that six hundred and eighty-two thousand 
dollars of the wharf bonds were taken U}) by the firm of ager, eller- 
han & Co, 

\ Yes, “tr 

(). That is the faee value of the bonds taken up. 

A. Yes, sir, 

©. Now, T want 
Vou pata tor these 

A. Cubiiot VIVE it. 

Q). Can you eive it at another time” 


() know thie exact amount paid for them : that 
OLAS, Cau vou elve 11 bg . 


‘ 

{ 
} 
’ 
: 


4 
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A. Well,am I COM] ell 
19 by Judge KReENNARD: | 
your giving It. 


A. T suppose I can, but T don’t think 


dt it? 


biaive not the slightest objection to 


By Mr. Bexepier: Then I eall for it 

(. Now, do you know whether or not the wharves are required 
to be extended further in the river into deep or deeper water than 
thev were unde r lager, Kllerman «A (‘o. s contract Ly \lr Aiken, as 


lessee ? 
| ee don't know that thi 7 Were; if they were it never was done 
(). Are you positive of that fact? 


A. Well, 1 am not positive; IL think the expenditures of the 
lessees would run from—thev have built some wharves 

(Q). Do Lunderstand that vou never built) them under vour con- 
tract as the specifications required them to be built 

A. Under our contract? No, sir; T never made any such as- 
sertion. 

(). Do vou know that tie contract of Aiken requires him to 
extend thi Wharves for steamboats and to ¢ vtend thi Wharves hor 
steam and salling vessels much farther out into the river than they 
ever had been ‘in order to obtain deeper water; and do vou. know 
what excess of cost that would entail u won the lessee to do so” 

A. We ll. | cannot tell that. 

d; Cam Got tell iat the ecet of the seein levee in. the third 
district, in order to keep up the wharves to be built there from cav- 
Ing In), would be 4 

A. Lestimated on that revetment levee to run it down to the 


barr: ic ks. gs ncuaPr us | recollect, Wirere there were no wharve satall, 


ad 


It lias lit ver le en built Hccording Len Tlie plans ane specications, 

() lam hot asking vou about the revetment levee. Tam asking 
about the bulkhead im the third district. Do vou know what it 
would cost to build such a bulkhead as is preseribed in the speeifi- 

cations of the present whart lease ? 
OO) A. Lecannot tell you now. — 1 can estimate it when [ read 
) through. 

Who of your firm had the or 
manag rcment of the building arc 
vour lease ? 

A. Henry Ellerman. 

«2. Who had eontrol of the wharves Prom IS70 to ISi5? 

A. Krom gad ISio? 

Yes. s 
The city of New Orleans 

(). How much mon ey was made or lost by the city of New Or- 
| thist time collee tine the wharfage dues LE pron the rates 
established | V the IS75 ordinance” 

A. I eannot te ie [ have not thie figures 

(). Were vou working for the citv of New Orleans from 1870 to 
S75, when they had control of the wharves” 

A. Portion of the time. 

2? —115 


ral SU yp} rintendence and active 
repurs a) | thie wharves during 
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(). And you received payment from them in wharf bonds? 

a. a Ss, SIr. 

(J). At ninety cents on the dollar” 

A. Yes, sir 

bv the Rerorren: By consent of counsel the further cross-exam- 
Misition (>) this Withiess Was postponed lt July oth. ISS? 


Orrick oF KRENNARD, JIowke & PRENTISS. 
NEW OrRTEANS, LA. July Gth, 1Ss2 


By the Rervorren: By consent of counsel the further cross-cxam- 
nation of Mir (lA. ager was postponed from July oth, PSs2, to 


4 ] ‘* . ’ . . : ' " ¥ , 
Juiv Oth ISS? on Wiitel battes date bis cross-cNXNahilhaitlotl Was con 
! . ’ . , , 
tinued at the offiee of Alessrs. Kennard. Tlowe & Prentiss. New Or- 
| . 
eetilis., a. ix TOLLOWS 
’ | ; . , , } To ? ° “ . 
oy ‘Ti Loi NE DLC Nii ave) desires to make a correctlol im lis 


PrestIMOHV GIVER On a Toriner occasion 
\ir acer here states 


J] by the Witness: Tnstead of this answer here, on page ot) 

of the testimony, taken June 24th, ISS2, where [ seid that 
thie Wharves ~ Were Ih as cood condition ils they have been 
Wwe Hty-tve vears, | | hhicalh to “OLN thirst they WCPeC Thi as rood Cor) 
tion as they usually are, or were at that season of the vear. and 
much better than they were when we received them 


by Mr. Bexepies 


(). Ts that the only correction you wish mid 

A. Yes, sir. There is another one: You asked me a qui stion in 
regard to the bonds which [could not give vou—that is, in regard 
to w lye thas rr &e bouclit any bones ili —Vou sitld tie hits, | | ve eve: | 
could not answer it for the reason | had to refer to my looks. which 
| have done: if you desire wt— 

Q). Well, proeeed. 

‘A. \\ ell, Vol will have to fina it there, and refer to if Callie hye to 
the former testimony of June 24th, 1882). We bought thirty bond: 
only, at forty-two cents—forty-two and a half 

() Dict you rene i statement ot thre hum ber purchased na thre 
price of each different lot purchased ? 

A.’ NO. 

(). Teall for that statement. 

\ That Is, Vou Thican the avert price ile-_. 

Q). Each different lot. You have stated that the condition « 
wharves, when vou left them at the end of Mav, ISS1. was bette: 
than when vou recetved them in Psy” 

A. Yes, sir 
). Could they have been worse in May, ISS1” 

A. No. 

(). Could they have been worse than they were in May, ISS1” 
A. Could they have been Worse ” 

() [In a worse condition. 


—s 

— 

— 
- 


} 
4 
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A. ‘Yea, oir. 
(). Well, how could they have been worse? 


22 A. Well, they could have been more dilapidated—in l 


worse Condition In every way 
(). What season of the vear is it that they are generally rebuilt 
or repaired 
A. They are generaliv from July—the middle of July—till 
November or December, according to the amount of work to be 


, 4 


*; 


i } 
Larne | 

(). Suppose thev are in very bad condition when the werk is 
started, during the low water of July, how long does such work 


A. Well, it can be continued up until January [ think we have 


Q. Did vou rebuild the wharves of the thitd district regularly 


‘) Pid thev cave in everv vear” 


\. Pretty much ‘all of them There is one tiie about the 
<ccond district. You asked me the question—you asked me the 
question this other day —it yust occurred to me now—t1n regarad la 
the second distriet: the ship wharves in the second district generally 


“ } 
Cave, Louat Phe the st inashiip Woarves 
‘) W hist Wills thie condition of thy Wiarves iT} the Vedulrs LS6b ane 
Suge™ 4 
i ry 


A. S66 and IS6077 Welloas near as | reeoilect., the wharves 
Warr —— | Sé54} nied ISo7—thev were reloutit pretty much. and Hh cond 


order 
() Were they not rebuilt under the supervision of the city sur- 
+ 


vevor at an expense of cight hundred thousand dollars’ 
\. | doit know what the CAPetise Wats. 

). It was very heavy, was it not? 

A. TL have forgotten; it is too long ago; I didi t keep the ac. 


Count. 
ath (). Didnt vour firm have the contracts for the work to be 
done in IS66 and TS6e7 ? 


A. | think we did, for a portion of it. 

(). Yes, sir. diel vou, after the expiration of the tirst veur ot your 
asc, send a memorial to the eitv ball stating that unless vou were 
rranted an extra vears lense : nid thie Wwhart bonds to bye purchase (J 
st not more than seventy-five eents on the dollar, that you would 


bandon vour eontract, owing ty the heavy losses you bisa sustaine 7 


the first vear”? 

\. 7 mit think We did, fis Hear as | % collect. 
¢ Can vou not be positive about it? 

A. We. as near as T reeollect—— 


tdve Towne: Allow me to suggest that the best way to get 
evidence in regard to the memorial would be to produce the paper, 
We didn’t ask anvthing about a memorial. If vou want to intre- 


luce testimony as to the contents of the memorial vou had bette 4 


have it per Tile dl. 
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By Mr. Bexepior: We want to know if it emanated from the 
proper authority 


is. ("an you he positive of that? 

Av Well, [ don’t recollect that it was worded that way at all. Of 
course, | haven't it before me 

(). You did send a memorial? 

A. Well, the bondlolders- een 

(). Did your firm send a memorial to the city hall complaining 
cul threat Linnie, 11) substanee., AS 1 What | beer stated ? 

A. That we would abandon?’ TUT don’t think we did, as near as | 
tren it. IT know we called upon 


recollect. If we did T have forgo 
the mayor and tnade a proposition, 


(). Now, do vou remember whether that proposition was In writ- 


Ine 
‘A, have foreott i} 
J] (9. Do vou know whether the city granted the relief that 


vou request ? 


A. A portion of it: the city and the bondholders. 

M. You have stated, in vour direct examination, that vou would 
take the lease of the wharves at forty per-.cent. reduction on the 
Prescile Prices, i theamountof the police, Whartings rs. clectric lights, 
and revetments in the third district were stricken out of the con- 
tract. Do vou base your caleulation upon the receipts of Eager, 


Milorm in ('o during the ~1X VOurs of thie I lease 
A. Yes, sir. 


(). Now, What was the amount of VOUP Pees pets for Whartage dur- 


“; 


) 


a) 


ing the lease of Kager, Ellerman & Co. 
A. Well, that is down there, | think: | cannot tell Vou now, 
(). Can vou make a statement of ther ree Ipts ba 

A. 2On, oF. 

(). T call for the statement. 


A. 1] could have brought it here with me if IT had known 1t—of 
such receipts during the lease. 


DY Jude blow) |. it Lh daede rstood thisit \Ir-. foaeer xhiall] make out 
aiostatement and annex it? 

by \lr. DENEDI r : Vos 

[sy the Wirness: Of course, that is the whole ree pts? 


by Mr. Benepror: Each different vear. 


Q). Do vou know what the receipts of the present wharf lessees 
were for the first Vear oftheir lease, ¢ nding Ot |) May. iss?” 3 
A. | ecnnnot tell, 
} | , ‘ ," +] ie . 
(2 Do you know the amount of the expenditures made by them 


t} —T ° +) " ] see Cl " . l. en : 
during [hose Tirst tWerve mohiths of ther. tease for lew Work, repalrs, 
lev ie | wuss er i ee 
revetTmMehl levees, electric lielits, nmoliee. ana hid oO her lreliys required 


under the lense? 

A. No, sir: T know what thev should have been 
Q. Do vou know anything of the present condition of the 
wharves 


) 


the 


(of 
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20 A. I have not looked at them, str, for some months 
(). Do vou know that the wl arves of the thrire distriet were 
entirely rebuilt by the present wharf lessees last summer and fall? 
A. | think there was one whart standing in the third district; one 
or perhaps two: I have foreott M. ‘| here was one. 
(). Well, the rest were built” 
A. Yes, or; 
(). Do you know that the wharf room for vessels has been largely 
Increase 7 by the erection ot additional Wharyve Sf 
A. No. <1. 
(). Do vou know whether it has not’ 
A. It lies been —steamship Wwharve 5. bye Lie +c, understand, or 
rather, Pacitie railroad wharves and some of the steamship wharves. 
(Q).. There have been new steamship wharves built, additional 
ones to what were there befor 
A. | belheve where there were ship wharves, | think thev have 
ride steamship Whiarve ~—i ke nh awa thie ship Wharves, | dont 
know that there is more wharf surtace than there has been for vears. 
(). Lave vou rade any CNM Aton LO asce rtain that fact 
A. Not particularly; no more than passing 
(). Did vou attend any of the meetings of the various commeretal 


; 


corporations and associations which drew up the project of the pres- 
ent Wharf lease 
A. No, sir. 
(). Were vou aware of those meetings being held? 
A. Yes, sir: T was at the citv hall on one or two occasions when 
they had il hiecting Say I was at the CILN hall, nn thas hiavors 


J; 


parlor, on One or two OCCHSTOLLS Esc . | ay have Dbeeh twice. | 
dont know: it Was a short time 

(). Was Mr. Ellerman, your partner, present at those meetings 

cenerally or Mr. Lusk 
i) A. | hardly think Mr. Ellerman was. Mr. Lusk I don’t 
know, : 

(). Was Mr. Lusk ? 

A. I don't know 

(). Did Vou or Tot state to Mr. John bitzpatrick, administrator of 
Improvements, thiat vou would not take the wharf lease as it at pres- 
ent exists if vou were paid a tifty-thousand-dollar bonus, and com- 
ply with its terms and specifications ” 

A. IT don't recolleet 

(). Do vou know what the tonnage of vessels arriving at this port 
has been during the past twelve months ” 

A. No, Ir. 

Q. Do vou know whether there has been an increase or a falling 
oft in the tonnage ? 

A. I don’t know, for IT had no interest in it to post myself, 

(). Do vou know what the wharfage dues were prior to 1560 for 
stenmiboats ? 

A. IL don't reeollect. 

(). Do vou know Whit they were Tor hips or steamships prior La 
IS65 ” 


~ ' 
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~ 


} . ‘ 
A. Tam under the impression they were about the same thing as 


? . 
Phiey re how. but PevaaVve toe hiistuken 
‘% " | i ‘ i } + ’ 
} J Peony \ il nm ELao\ Teisal Thier j i> tia | RPA (eC Pes yi 


, ’ rn " | . ° 
C} | . i Ip to the present time ? 
: 
t ’ 
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(). Mr. Eager, those statements that, are called for, will vou be 


knd cnough to sen them to My Psi nes office No. > Camp street / 


\ Yes, SIF : elVe nie A Hremorahnheauln of Whit vou Wiilll ana | 
Will crivVe this hi to Vou. | thiink have thie average ol ull the wharf 
bond The total amount, that is all vou want? 

(). The amount paid for each lot that vou bought, from time to 
frrrig 


.. \\ hat lo vou Wiht ene I) lot ior 
() Simply ice have the facts in ade tall. that we bay have it le {*- 
¢*. Preece tine othr ry Tse —_—o 


: ; : oe — . 
1. You brieuthl thie ~I\ hundred Lirica ¢ rrlitv-two thousahea Now 


vou want to know how much each lot et them cost? 

(). Each different lot} vou purchased, and from whom you pur: 
chased them, and when, and how much vou paid for them ? 

A CHbihol tell alwavs from whom beoticrdat them, for oftentimes 


, . é ’ } Be. : } } 
lo mav have bouclit through it troker ahd dldtit KroOwWw who the 


(>) Then state who was the broker. and give the price, and then 


¢ > 
ao stutement of thi recelpts annuany, during Voll rf ise Tron ISG. 
to TSS] 
») ] oe | ‘ ] ‘ >a 4 ae | rw 
OS? whart bonds, S1T000 each. co- SHO ert 4 
\verag , Hiroe 40 
Steampboat del 3 SOOO OO 
ly terest ol Whar bonds. cour - hie | i be ane Me ts 
‘ 
Woh: ri eXpelise secount. preride ivy = arte eget (iM) 
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Hexny Enterwan sworn by Mark Brerepen, Jr., notary publie 
examined inchief on belialf of complainants Iyy Messrs. kK EN- 
vanb, Hower & PRENTISss: 


(>) Where do vou live. Mr. Ellerman ? 
A. Llive in the Oth district. corner of Peniston and Coliseum 


(). In the citv of New Orleans—tn this city ” 

A. duethis 

(J llow lo have vou \ ere 

\. | have lived here stnee TS44. 

() Via ~ your business, Mr. Edlerniun ? 

\. Well, mv business was—sinee '849 or 1850 T have been on 
vVhart worl it thee tim 


4 
A. Yes, sir: contracting and working on the wharves. 


‘i. vou uhomehniboer of the firm of Jone ce. bed rman W tm 
\. Not sinee—— 
210) ‘J Were vou a member. | SiLV, of the firm of ag f eller- 
mnan A Co. ? 

A. Yes, sir. 
a(Q. At the time it was in existence? That firm is in liquidation 
how, Is it net? 

A. Yes, sir. 

() What was the last business in which that firm was engaged 
prior to the Commencement of the liquid ition ? 


. , , ; ' 7* 
. 20d @? ae ) — ee ne \Ir | } on 
PCabie VD Tiguleadacbodk Sihee i. JUSK Clled, 
; 


4e 


rior to Mir. Lusk’s death. what was that firm's business ” 
he wharves of the cits of New Orleans ? 

(). rom the city of New Orleans ? 

Vhen did vour lease al the wharves terminate 


be : >. ? 4 . 
whHeve it was the POth ef May. 


(). What vear? 
\ 


‘ ‘ 
A. 3651. 
cy. Viren did that lease commence 
- ’ 


Do vou remember the month * 
A. fi dont know: |] “Up pose from the Ist of June or the last of 


‘ grate — ; j 
Mav. IS7o°: | could not sav exactiv. 


(). ln whose name was that lease ? 

A. It was in my name—tEE/lerman. : 
(). Tlenry [edlerman? 

A. Yes, SIF, 

(). Who were vour partners” 


4e 


a 


. 


VS. MRS. CATHERINE M. AITKEN, ADM X. €¢.. ET AI 


A. Mr. Eager, and Mr. Lusk, and Mr. Stanley. 
(). Henry I. Stanly : 9 
11 A. Ye S, sir: Mr Lusk aie! Mr. Stanley are dead. 
Q) The two are dead ” 
Yes, sir. 
Mr. Eager is the only surviving member besides vourself? 
Yes, sir. 
(). Lidl you take any active part ny thie Pebchddeagee mient of the busi- 


: 
? 


ness connected with the lease of the wharves? 
A. Well, L superintended the wharves ; it was all under my whole 
control, 
(). Yon were the superintendent ‘ 
A. Yes, sir 
What were the duties of the superintendent ? 
Well, he had sometimes a good deal of men to look after, and 


- 


rect tiie WotK tried (WOCRPCPAILLYV sti} ritpteral iT 
” ? } j | 

’. [ye Vou see moat tiie Work Wis PrP erpve riv clone 

A. Yes, oi. 


: . : . , . 
(>). bie] Vou acesiohat the Kite Of WOrk that was to be done 


low did vou do the work, by contract ? 

A. No, there was no contract there, only the lease; we had no 

Q. You don't understand me. The menthat von emploved to do 
the wharf work, did they work by contract—under a contract ? 

A. No, sir: we didn't give out any contracts, only semetimes to 
take up planks and put down planks, so much per square—not 
olt bln OTR tina - 1) \\ recklug this wharve = hisicd to tuke the planks 


a 


(). You sav that vour lease terminated on the 29th of May, 1Ss1? 


4 
. Vi Ser: i ended, 
\ 


v " , . — >) 
Vho suececded vou as lessees of the wharves * 


‘) 
< 
A. TP suppose, as TP understand, Mr. Joseph Atken. 
y4h- {) You kK TOW thiat. fim fh Thpsatte raf history, do Vou ¥ 


Well, T saw it in the papers. 
that is a matter of history. Are you familar with the 


‘; 


A 
(Q). Well 
termns of the present leas 

A. Some; yes, sir. 

(). Were vou a bidder for it? 

A. Xo, sir 

(). Did vou inspect its terms at the time it was being offered— 
did you make an inspection of the terms of the lease at the time the 
eitv was offerine it? 


<«° 


A. Well. what we saw in the papers 
(). Did von ever see the ordinance ” 
A. Yes, sir. 
Did vou familiarize vourself with it? 
A.. No. not mueh: we were told that Eager, Ellerman & Co. shon|d 
not have the wharves: that there was no use of them bieding, and 


ae ell 


_ 
— 
— 
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Cuil prove if hy Withesses 1 you Wabtit: we were told thist it Wits 
no use for us to pid—that we should not have it even if we were the 
lowest bidders 


by \Ir in NEDO T | obiect too thant portion of iis hliswer in) whieh 
he says he was told, on the ground that it 1s hearsav and so a 


, ssa 1 Pe 
eral in its nature as not to admit—as not to be susceptible of cross- 


: , , ' } 
CNA bation, ne ib cahnotl by take as ah abswer to the (yt “Liat 


Dy Judeve KEN ARD 
(). Hlave vou any other reason for believing that it was useless 
lor you to bie CNCOPR from why it vou heard r 
A. Well. we had one reason that we didn't bid—that thev over 
burdened the wharves. so that we would have no chance whatevei 


The old coune:l was hrostile to us 


By Mr. Bexeorer: Objected to for the same reasons as stated 
nhove to the last answer, 


13\ due 


(>) What were the rates of wharfage allowed under vour 


e KENNARD 


af 
— 


1s 13, \lr. DENEDI | Cb eeted to The lease speaks for itsell 


\. | eannot state positive I 


No, sip: thats, different charges for steamboats. Some would 


hinkKe Wo or tiares Irips ui Week sometimes: only mve @Ceots an ton to 
} 


some of them, but more to others again: but T cannot tell how much 
lt is all down in the lease” 


‘; 


\\ ho ristede thisat lense: whit notary 
The notary was Mr.bLe Gardeur. 


Judeve Kennard offers a copy of the lease mm evidence, and Mr 
Benedict agrees that if there is a copy of the same already in evi- 
lence that it shall be used Wd that no further copy need | 
ceenCe LEE FF chee 7, scald, calle Thiet tO TUthe COTY phates re pera 


} . me 
dueed by Judee Wennard.) 


’ 
ware to 


() Your lease with the citv. contained provisions with re 
vour buving certain outstanding wharf bonds ” 

‘A. Yes, sir 

(). Tlow much was that debt that vou obligated vourself to paves 

A. TL believe, if To am not mistaken, there was SoSZ.000> whart 
bonds, with interest. [ belleve the interest was 7.5] Then we 
had to assume the steamboat debt. 

(). Tlow much was that? 

AL 880,000.) “Phen we had to pay, TP believe, 850,000 for gas, police, 
shia livlits for one vear or two Vears —one Vear or two Vers, | Cilll- 


’ 


hol tel] CNUCTIN Which - niter thisat thie police, light, ana Las Wiis ee 
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Wits dueed. I don’t know whether we lad to pay for two years S50,000, 
thie or pay it for only one year. 


(). [tis already in evidence that vou assumed to retire OS2 whart 
bonds, which vou have already stated were S1,000 each, and the 


ic’ , ; . ; ' 
. <tenmboat debt for SSOL000. ane that vou praia Interest on the 
nf Wharf bonds of S75250,08S, and wharf eXPelses, account of 


polices, lights, ete, SU5,700. That is the correct sum, is it? 


es \ Yes -iT | SUpPpose so. 


(). [tis taken from vour books, in the testimony of Mr. Lager’ 
\. Yes, sir 
_ Q). If vou had not been obliged to retire that indebtedness to. pay 
oul that sumof money which vour lease called for, could vou have 
| tuken the lease at a lower rerture than vou did? 


i 
‘) prt hi debt ul all r 


() Now, Lam going to ask vou a long question, Mr. Ellerman, 
and Twill get vou to pay particular attention to it. Twill make it 
vean. This is a suitim the United States eir- 
eit court, eastert aistrict of Louisiana, Ly the Ouachita W \lis<1-- 
sippa River Packet Company against the present lessees of the wharves 
ly of New Orleans Thi obec of which is to « Hyoun the collection of 

thi pores bil Whartige TaiN. Ol} the ry Tl that the chara ~ thade are 


} . 7 } 
eNcCessive, abiadd bevotd a reasonable COM pelisatlon for’ thre laciiities 


brhipstie i Ly the city iy] Vew rlenns lcd) COTM TCe, lt is rllegwed 

nthe bill ef compan this is the same thine, thits I~ ch COPY ol it) 

: that tumdter the ordinanee, or bv the ordinance under which this lease 

7 |- rrbshede’. it Is braved 7 thist t| i’ pe P=ooty ooT ye rsoths to Whom ~hiaal] bie 
0 dyudicated the satd revenues, collectible as may be provided, shall 
f CCP) thie WHaATV es, Pbed des, able levees It} the condition it) which 
jf si idiie mitv bie ¢i}) thie ort, Lay 7) Mav, ISS], and ~hall re'- 

ind oalwavs keep the same in good order and condition 

luring the whole term of their contract. The said ordinanee, 

id especially sections 9, 6,7, 5,5), 10,11, 12,and 15 thereof, deseribe 

manner atid stvie of the repairs, ind the new work to be purr 

formed under the contract, and section 1) provides for the building of 

ditional new wharves by the lessees at an expenditure not to exceed 

S25.0000 In anv one vear. Section 12 of the ordinance pro- 

21.) Vides that tie lessees must accept the wharves tn front of the 

citv in the condition they were in on the 29th day of Mav, 

ISS]: to till up the same during the first vear of their contraet, so 

=~ to plice the outer edge of the same at the level now established 

the steam bout lnnding at Common street: to Tayi the same 

on there. the outer edlore, to the pavement of the street in the rear 

1b ad Feeaeul ical dechlivity, Section Io) also provides thiat the lessees mare 

nd to keep in good order and condition during the whole term 

their contract all the revetments on the outside of the levees in 


sd 
- 


ont of the distriet—the said first, second, and third districts 
retelbie itl new revetthnenits : to replace those that ray pn rist oor be 
destroved from anv cause; to build during the first two vears of the 
lease a piled bulkhead im the third district from Marigny to Delery 


* la A. aca Bed Se Eas et is aati ead A eee aan 
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. ? oe . , 
streets, and to keep thi same always In the best order and cond 


tion 
cine, 


during the whole term: of the said contract, and to rebuild thes 
if destroved, Whietlhr [" by decay, caving Or] thie bakes, cor the by 
the river, storms or otherwise, Section 14 of the ordinance provides 
that the said lessee is bound to furnish all necessary apparatus 


P 1? 4) 


] } | ’ . } 
bertit—all the hecessary Lp pePAtths, hid bight with the eleetric i] 
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vibie [rom ail steamboats landing or hiworihe at the wharves 
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on rishi d by the city of New ( rleans, whit I) said ordinan ‘eos for refer- 
re, 


ence, and for ereater certainty made a part of therr bill, and is filed 
Pn With it as an exhibit. Those are the provisions” 
Ides 217 A. Yes, sir: 1 

and (. Those are the wl 
oti A. For shipping; steamships was highe 
on- (). Yes, sir: there is a diffe 
Vv of you refer to the present lease ’ 


{jj is- \ Ves =}T 


fa) y . “at Be . he P } | ’ ‘ 
(2. ou are familar alike With the charges tor shipping Was 


; Ff ‘ 
, 
Ss OoFr thy ' t 1,4) , " : se | 4 \ 3 
here the same difference in your leas: Vas there a difference im 
nae 
ity your lease ? 
” , * 
mi@¢re \ iY ciif] ! . ‘ < ‘? ev? +» 
‘ ii i t "jit : iil } i n : sf 6 
if ()- I} ‘ ‘ M4 } | ’ ; 
(). icye iS ii ‘i; bPerence 1th Ulae \ ert be 1} | 5 > . 
r% ; 
BCS \. In this lease 
i } 
it) 3 
‘). In vour lease. 
sy is ’ | . 
LO A. We didn’t have it 
. ease ‘ 
{} » 7 . i ‘ j 
' (). There was no difference between steamboats and ships in vour 
1 ? ° 
al i , 
: it | Beek 
4? \ \ — I ti] ~ et i? 
’ cm. See Pibeotierty Vor] “Kel | bere’ Wills Libit'l f 
It : } P 
' 1) elit if ‘be. ji] =i} li- Carry, « F 
| = 
(i | j P , ‘ 
‘J i rst dS Wi ‘ j \'¢ } | tj \ i‘[) i le (} Tey 
- - : | 7) 
ii cLyoper\ Tep stecrutpptponts~ 
> « . 
' ° 
\. Yes, si 
, ’ 
, of +} ‘ j ‘ ; ; , ‘ 
(9 As | understand, there sa different rat ere were ditles 
i’*- » i? " ‘ ; : , 
Chit Fates Tor stilpes 
a i 
_f \. \ os 1) p 
() I tty) 1} ‘our | bil | ‘ 
<q° pt? L til Vou }* Dee 's ‘ st ' ; 7 _ 
! 
\. Yes, si 
| ’ ° ? ‘ > 2a : 
‘ . ‘ooeged? ; " ' . ’ ’ ’ ‘ . 
Judge Kennard requested Uli ) rto rend to im’ WILTeGSss Thi 
itist (giles Plot (it) this preceatl OA if . ' i] ij ' ’ ’ ; i] 
’ : 


’ 
| 
ay, ; ‘ ‘ ‘ ; ‘ ; 
on of law tor the court to d d involved no ds presented 
+) thay ‘1 +) + | ? t ‘ 
Bis g™ Cats PPM iif bail ~ i} 
: () 1] ? id ' i ; ry 
- < Wii prudi ij ~ it’s ‘ ‘ ; Vers 
, y . 
) A ¢ a . : . P 
I 218 not. w) the jease, abd the less - Were to Hake ho pu ictits 
) : Res | . & ° : » ' ‘ ‘* . H ** 4 
: Tel Pisiy ieee prmorice, Lie] if pi : ‘ bid’! if wa _ 
4 H : ' . 
’ ‘ ‘ : - ‘ ‘ . . . ’ ,° i.» geal 
A. You Prbersili Lhe PevVvecmetdi +E itl tile pow ‘ti™ i 
i ween 
«* 
he , J 4 
} @ ep ft) feat Ci] I Ves 
© ' , ' , ‘ 
{) Y es NO} iii Dytlik jt if] | ‘ i i¢i | ; , f | i i] j | ‘i 
i - 
. 1] 4] } { ‘ ‘ ; 
ab atid OL Liieth Woullidd a tOWeCET 1 i s bie ( reveet § L Peausotli 
, , op 
thie COM pensation 
‘ } j 
1 
\ A iow rate 
(>) Yea 
«* 
? 
ee 
A. | CECE 
- o , , F y 
;e se * , ’ , . 
(). How much could they be 1 cod Har 4 
i = , . . ; ‘ ‘ . 
A Wel WOLLICL Line iit | ee | i ‘i 
’ ’ Pt | «)} ‘ be . , 
Would) readthee I brotii ht} oo €2 r Gent. Gyre se? TE % . BE Laban 


! } ‘ . ! | 
S17,000 and that fifteen thousand feet of revetment levee and the 
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length of that bulkhead ever was taken out. They don't do it, any- 
They contracted to extend the wharves 25 feet out Inte 25 


how. 


feet of water. from: the fourth district down to Canal street: burt LhHecv 
! ? | } 4 - “a | 2 . 4] 

qout ado it I rive Vou ah Instance. Ll built a wharf tor the 
~ . i ra’ } } | a ‘ . 
New Orleans Paeitic road Phe lessees had a wharfbv the New Or- 


} ’ ; _” ‘ | ow y ‘ ww . | . be , ‘ 
lenbs= Paecitie road Wharf... It was frome*st. Marv downto Nun street 
‘v . eel ’ ] sa +) . : bya) ’ f tt " ° ,¢ ‘ 7 . | ' 
ne WHAT I Peolltd Liree HUNaAPreCa Ter Vseveriy col Wice “Up 
* . 
° } } Bhs ’ ra ; 

; » * 7 e ’ ‘ — - yy | .% . 4 * 
bose about LO square “ and right adjoining there Wiis a StCaThe!l 
: . : 

, a ’ ; * } . 
three Lo declrey was the [lohenstaufer, and the stevedore came 
; \l Dae ; " ‘ , ' hy: +4 + awel tic 
tcp Dhde bit td ] . Ale Aerhiah, as Vou mive tWo sticks, Woule 
. i i . ! + . | } ‘7 ] } 
VOU tp OK lop | hic aes K to sparthe Vessel oll, abla thie 
‘ . 
! oe | ; fe ‘ . , . 
bighél (9 =] PS ron Aor 2.) Teet it Wiis i Pretmpen storie. 
() fo wnderstand t] baeret ar | » of , | hart t] arith 
‘ Lbtacderstabliad tt Thue. “paul mr OFF Trot the Wharl thev liad 
q+? pred 
t 
A. Yes; sir 
a “ | ] A fas } i 
(). Could not vet to the whart bv 20 feet 
\ , a . ee cad ‘ ‘ dx , | , 
i; , Hitech or ervhtech teet, hiclh Wel Ubne Othe 
>i 1 | — } ; , : ‘ , . 1 | ‘ 
ues =f Pidlhe ga _ il tiie? aia . a | PeMecil “Lente r Wiis were * evbicl 
, : . renee . , } , 
lie st dore was Mir. Drvsd hen | finished, and was 
, ’ ’ ; y ' " 
=" tern | VY tihhber away, adie Nhi Dervsdale usked mie to sell 
: | ‘ , ] +) | ‘ a. 4 , ’ 5 
Pyitni } bth Ver STICKS OF) LIT] Ley spread lis StCUTIIG I ofl. Piet 
} ; .— j se ¥ ' ; . = if 
[ tli=KROCT Tl "iil to sel] them, or &o. to loauklh them, | rei Vi biter Utae 
‘ ! I PT é ki | ] 
“wip & Ute rwaPrads re pruided Thee S11. bhi MSSCCS Thi De 
; 
| 1h} pee] | F i 1} 
, ‘ ‘ cod ae 5 Buses t ; — < ’ ef, | ] : ; 4] 
Q). So the wharf that vou built for the Pacifie railroad was further 
Qaut lhh tive’ Prive 
4 ] ] ! . i o)™ + ‘ 

\ Vcr sy] Wits cd) Jbl Ol Hine, but we Bad tio Zo leet of Water 
md | know sever pinces Where it is t IS feet of water. Ther 
. 4} ' tj ’ ' ‘ i ? ! ? 

‘) melee is eae Wirisrye i] \V ie Picked tric’\ WOLtL Therted tls 
’ ’ ; ’ | y» ‘7 |. | ; rs) \ Ds ' ‘ ? ’ 
i ; S™EGPER ; ‘ st i ; t t itt i a” * i*t )) ae at og 
. ‘ . . . ' ’ ' 
PP Phen vou t k if these items which T have enumerated were 
.* 7 . } ; ‘| , s ; . ia _ " t jest . . sf . 
Out Of (rise ae Liebe: Couied tb 1 ve uction OF 42 pred Coty (oT) 
the present rates”? 
i 
as ‘yf ;= 
A. Yes r: 4235 to 4) per cent ° 
; 
‘ ’ i > i , 
() You +\ a ' jie] i! r\\ tire Voiurs 
eur Ven + PPPOE TI 
" , 
i, Are Vou oF ] readndidar Withy thee imoullt oF tonbhaee that cutie 
lo this port 2 
\. No. sir: T cannot sai | never was.in the oflice business. — | 
; 
Wiis iWavs DUSV ollts-iad 
. ' ; ' , , x 
(). You ad ‘jtit a cine lfllis Caicy ‘cee 
‘ oO wr 
’ . , 
‘ ,% oa 9 . ‘ ‘ee " ‘ ” 
1). Phere is astipulation, Mr. Ellerman, in the present lease that 
fhe [Csseccs re obitreda to ace pou Cane Wiarves Trot the Cie bia tha Coili- 
‘ e] . 4 ~ pf . ‘ +) 
(| yy TL) Willey Ube were OF ait oufttl GUAaYV Ol Nay. ISS] 
. Yes. av 
. } ’ ' ’ 
; +3» " , . “aa . = P . 
(>) Whichlas | understand, was the dav vour lease terminated 
> >. * 
\ es sir 
. | 
i). Prlogus Lei l Wii \W te, Live (ood) Plhilon (>| Liie \“\ mirVes fil That 
L}te 
“=. 
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A. Well, sir, previous—24 davs, or 50 days, or 55 days—we 

oat had them repaired, | waited on \lr. Brosnan, the CIty sur- 

VEVvor, ana Mr. Pile, the «ah puly city Survevor, mvself, and 

we went over those wharves pene vious—24 or 30 or So dave. or one 

rionth, Phy Ly — | cannot state the exact numb rofdavs —and they 

were Hi tip-top order. There was only one place, | believe —10 or 
1) foet of bulkhead im the lower districts of the CIty Thi V sale t] 

had to be attended to, and [attended to it immediately. AIL the 

Wliarve ~, in the = cond district Were as level cts al table only the Mor- 

ean Whart——— ‘ 


by Mr. Bexeprer: We object to any statements from the witness 
ns {0 the condition in which the CILYV “urvevor found the Wharves, 
canned this “fatcments rade bv thi City surveyor on the erouned {hist 
i has made en official report to the erty council, which report speaks 


? 


hor 1tsert, 
Dy Judge KRENNARD : 


(). Now Vou Cath fo on 
A. 4 SiL\ the wharves were as level asa table In the second dis- 
trict, except the Morgan wharf, with which we had nothing to do, 
We did repair it once a little. 

). You were not called upon to make any repairs on that whart? 
\ NO. ig | Ve paired if gOnec a little. That Wiis iil long Lime ago 
» You went over the wharves with Mr. Pilie and Mr. Brosnan ? 
A. Yes, sir 

). And they found evervthing in apple-pie order? 

A. Yes, sir. 

(). Dicl they make ati objection to them 
A. Made no objection whatever. All that they done was to tell 


7 


mie to fix thisat little place 11) thie t) rth dae ad. ‘Thi I tiie re Was DO CAVE 
in the wharves. This was later. 

(). What was the condition of the wharves at the tir you 

22) surrendered vour lease on the 29th dav of May, ISS1, as com 

pared with their condition when you went over them with 


these officers ? 


a When We recerved thar wharve =. vou mean? 
{) No: «or the 2th dav of Nsiv. ISS] ” 


‘< 


7 ’ . , . 
A. On the 20th dav of Mlav. ISS1. whit h was the date of our sur- 
} | : i s i . } , . he 
render OF thie wharves to the cltV, belng the lite (}] thy fertnatlion 
' 1 ' . } } } 
ofour jeuse, thev were dn tip-top condition and ten tities better than 
sacl . ~_ ’ a or ; ‘ ; 7 sacl 7 ts +? ‘| ' ] | ’ ‘ 
Whiellh We recelVved tThel, CXCe) 1 1CcW Wiarves it} Line Mra « 
\ a ] . \ > ¢ — ser ; ly / 
? WW hasat (io) Vou Dead by <i lt ‘3 ‘> pmarves. If} Live t! rel °g55 I (‘| 
. , , ' , - ’ ‘ aa . ‘ ” . | ise *% : i a 
A. We had to build them everv vear, vou know. Thev would 


eave In the river. When the water talls the banks eave and the 

piles would go into the river. 

did actually cave before the 2th day of May, ISs1” 
A. There was only two wharves—only two wharves down 

two or thar oor four—l!I CAHNOL iV ¢ xactly. 

(). Only two wharves? [low wide were the wharves” 
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A. Them wharves were generally 60 squares. The wharves were 
HO to 70 squares, We call them Squares, A Square is 100) super- 
ficial feet ’ 

() 


). How much would you say the two wharves were? 
‘A. nr about LOU or 120 or Jot squares. 
IPVOoor Loo square “4 
Yes, sir.: 
\ 


‘ou estimate the cost of the wharves by the squares, don't 


). iat would be about the cost to rebuild 150 squares? 

A. To build them new, right new, and wreck them, I SUpPpose, 
about S24 a square We have to wreck them, vou know. 

Q). Whatwas the state of the water at the time vou gave up 
292 tthe lease, on the 29th day of May, ISS1. Was it falling or 


; ao 
Wis IL rising or was it ohh a standstill 


(9. Then | understand vou to say that at the time you gave up 
vour lease that all the wharves that lad actually caved In were 
about Let) “(quares ‘ 

A. Yes, sir: there was but two or three wharves. It couldn't be 


! 


more than loO squares. There is one wharf standing vet, What we 


DUlit belo! 
FF They have offered in evidence mn this ease photographs show- 
ne nm rrivle eondition (>| thie wharves ana State of dilapidation, 


® , 7 ' ] 4 _ . ae 
A. Well, thev might have done that iter evervibing Was given 


ah ee ee 
up Phere was nosuch wreck at the time wi cave up the lease. | 
LZ, \\ list Wil thie CoOL LLOD ot thie Wharves at the lime Vou sur- 
: , aaj 
rendered therm tO the CILV as COMP APC with their condition when 


} } — > oa . soo bom } 
you took chareve OF them uhader vour TPst lease 


} ] \ ’ . iach ' 
Obiected to by Ii Denediet is rretevant. ) 


A. Well, as | strits di, as | std, when we f ft them they were In tet 
times better condition than when we received them. : 

Q). Did the citv make any demands upon vou at the time vou sur- 
rendered vou! e with reference to repairing the wharves ? 
A. Not that | know of. 
(). It never took any steps against vou for leaving the wharves in 
bac condition 

A. Not that IT know of. 

Q. Then. if [T understand vou correctly, Mr. Ellerman, the sum 


and substance of vor t <timony is that the present rates of whiart- 


t } ) . ) 
ave charged cable be Fe luced 42 Per Cent. 


e would be a reasonable compensation left for the 

lithe necessary repairs to the wharves ? 

Dede} A. Yos. sir: as we received the wharves, continued in that 
way, L would have been willing to take every one: T would 


tuke them hor yt) per ce Ht. li =~ 
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(). Have you any knowledge of the tontage coming to this city 
now ? 

A. No, sir. 

(). Do vou know whether, as a matter of general history, the ship- 
ping Is being mcrease 7 cy ry Ve ar? 

A. It has been <0, but I believe it has now fallen off 

«2. You don’t know much about that? | 

A. No, sir 

(). With reference to the charges made s you, at the time you 
had the lease, | understand you to say that if all this debt that you 
have been obliged to pay had been taken out vdsnaitna baw reduced 
your charges fully 

A. One-half, 

(). One-half, and still hada reasonable compensation ? 
A. Yes, sir. 


(). The debts that vou were obliged to pay were debts in existence 


— 


before you took chara Ol the lonse, Were thev hot? 

=~ Yes, sir. 

They were old debts. You have given, as | understand, very 
spec: I; i attention to this wl; irt-buriddn cy 

A. It is nearly my business since Lam in New Orleans—never 
dione ring ee { Is : 

(J. Is there anvbody Ln the citv of New Orleans that has had the 
same length of expertence in this business that vou have had and 
your firm ? 

A. Only the working men. There are some working men that 
have been (oT) thie Wwhiurves il long Lith’, borat bhp Dd thiat lias haved 
charge of the work. 

(). No contractors ? 

A. No, <r 
224 (). You and vour firm have had extraordinary facilities 
for knowlhg all about it 

A. Well, I lad good knowledge once. It is my business since | 
was in the citv. | want to state—L want to amend my answer—!1 
mean if the 15.000 feet of bulkhead were taken off—and then there 
ix the electric hier its. the S4O0.000 tor police, (Fis, and lrelits, Now, 
when we had the wharves we had to hire policemen and pay them 
S60 a month for several months. They didnt do their duty any- 
how. leven for freielit Wi had iM iilfe Men ana pray them st) il 


month. 
Cross-cxamination by Vir Benepiet: 


- , . ' Snir . — = <) 
ou took the lease of the wharves in ISj0° 


3 

A. Yes, sir 

(). Do you know who had those wharves prior to [Sio” 

A. Yes, sir: we did. 

Q. Your firm was then working for the city? 

A. Yee, sir. | 

(). Didn't the city pay your firm in wharf bonds for the work 


that vou did li} to the time that vou took the lease ” 


J4—117 
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A. Yes, sir; we couldn't get any money; we had to take the 


Wharf bonds at 90 cts. on the dollar. 
{). Now, the city, It sCCtS, Hianiwed the wharves herself{from April, 


S70, Lo Mav. PSG). llow mide cli the CHL pruer ia vou in) cash and 


1h) baonicls during thisat time ¥ 
A. Well, that [ couldi't tell vou, you know. [ done the outst 


, ; , 


work, and | don’t know. The office was always attended to by Mr 
Lusk and Mr. Eager. | generally attended to the outside work : that 
| cannot tell 
(). Dont vou know thacat thi CITY hes spent over S2 SOOO Tn those 
live Vears 
A. That T cannot tell 
() \\ iis \Iy I. mrer ani Mr. Stantes and Mr. Lusk associated 
king for the city 


22500 with vou during the time that vou were wo 
before vour lease commenced ? 
A. Yes, sir; Mr. Eager and Mr. Lusk : ves, sir. 
(). Not Mr. Stanley? 
A. No, sir. | 


: ] . ae ] - ai 5 at 
(). Mr. Stanley came in afterwards, when vou got the lease—in 


A. Yea, sir | 

(). Now, do vou know how much money the ety collected from 
Wharfage during the time vou were making the repairs tor the city, 
ins to TS7o: how much the e:ty collected from the whartage on 
steamboats ania Ottre r Voss ls 7 

A. Teannot tell vou. Turnbull told) me, when he was in, thes 
collected SO2O0.000. 

(). Dont vou know that they collected Tess than S90G,000 during 
that whole period of time and spent 82,150,000” 

1. That | dont know. 

(>. lt “COTS, when vou took POsscssloll ot thos: wharves unde 
vour lease of the Ist of May, 1S75, that they were in such a condi 
tion that vou lett them ina ten times better condition when vour 
lease ran out mn May, ISS1. What was their condition in May, 
ISjo, When. k possession of then” 

A. They were in such condition | that} when they piled the freight 
(>t) this ty) thie Wharyves Welt down, clit hisicd to work Sundavs hel 
at nights to repair them 

(0. Why did vou make the wharves in such tniserable condition ” 

A. There was plenty more builders—wharf builders—than 1. | 
dont krow thaset | dic thr) list Work, Ther Wiis \lr. C‘aryin dot 
more work than | did 

(9. Where was Mr. Carvin'’s work done ” 

A. | cannot tell vou. 

Q). Where was vour work done before vour lease commenced— 


«- 


from IS70 to IS7o” 
yas fF A. Ene citv done it. 
(9 T know: but vou were working for the city’ 
A. | don t think worked there 
(). You said so” 
A. I done some work there. 


aaa 
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(). Lam talking about this space before vour lease commenced 


A. That I] cannot tell: if T look over mv aeeounts I could tel) it. 
(). Now, what was the condition of the steamboat landing on the 


‘ 


Ist of May, IS75, when you took possession of the wharves under 
vour lease ? 
A. They broke down, and i had to work night and day and Sun- 
ays with a foree of men at the Vicksburg landing. 
() What was the condition of the wharves at the Pieavune pier? 
A. Why, that was bad: that 1s down at the Red store, at the 
French market. 
(). What was the condition of the lower second district—the ship- 
rl ne Wharves at the second distriet ” 
A. They were all wreeked. 
(). And the third district ? 
A. Yes: a couple of wharves ther 
(). llow were they in the fourth district. up to Jackson street, 
’ ve St. Joseph <treet ? 
A. Them we had to repair; the second vear | had to build it all 
new, 
(). Tlow were the wharves above Jackson street 
to build those over again ” 
A. Yes, sir: we had to build them over again: had to build it 
all every vear, more or less, 
‘) llow do vou account for it when the citv shows that she lost 


ad 


Did vou have 


million dollars on the wharves while they were under her man- 

meetient, from ISTO to IST5, and vet to have left the wharves 

227) sin the condition vou state they were in, in May, IS75, when 
vour lease commenced ? 

\. Well, LPeannot tell. Several vears the city repatred the wharves 

hemselves When we diad to build the wharves, they were nade of 

the best material—have to build them CVery three or four vears 


{) \ir Milerman do vou not think that it Isa good thing to have 
Lin wharves lighted =O as to show people how to cross thy wharves 
lth role to the steamboats and from thie steamboats ” 

A. Well, I think they could be lit with gas for one-half of the 
price and give as good light as Tow 

(). Tlow many gas companies are there in this erty 

\ There Is only one—two now 

() ‘Two working on the river front that have lights there or only 


‘} 


‘; 


‘ 
— 


¥ | think there is byint epeae . this de at Pol} City hiets Dievde this re 
ly one gas company providing 


no 


‘) Tes there not been alwavs on 
ens lights on the river front until the eleetrie lights were started, and 
don’t vou know that this has been so ever sinee vou have been in 


’ 


. 


ie citv—in other words, that there has been but one gas company 
that had pipes and lights running along that river front ever since 
vou have been here ” 
A. Fes, ai. 

” 


There is but one cas company there vet 


bg 
=” i a 
NA. Yes, sir. 
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FF Up to the time that the electric lights came was not the eity 


or the contractor obliged ice pay the price lor vals that tiie vas coll- 
pany asked because there was no competition? Don't you know 
that’ ; 
A. Yes, sit. : 
(). Now, vou say that gas is nec ssary to lieht the wharves, do 
you not ” ' 
A. Whi, they oneht to have some light. 
225 (). Exactly; steamboats cannot very well key 
, 
| 


burning i front of the bow.of the boat to lel 


) their lights 
it pusschpers 


ey | ’? + H , 
to gd from: thie s Ltrbtoouts. can thi 


A. Well; Tehave seen steamboats working by torehlight; fine 


' | } anil poe: Fer rs a ie < 
i, When thev are WOrKING at tight Ubloading trergue: but Wiel 
si il ° ’ | } . H e* | 
} <nevers Wahtto wo Tromp thre c1yy onto the boats. and from the boats 
3 ee ; ‘ “6 } . . 7 : ” , « 
tnto the citv, is it hot necessarv that they should have liolits tor 
4 } >) 
hg p= FEE VWI iTV es 
? } ] ] 1 ’ 
. Whi. rye'\ riWalVS falc Sy aaim I i*}¢ 
’ 1 ’ ’ ° 
«2. Now, a great deal of the freight that comes by these ships and 
she hiihwouts, Ete Im tiill loa toll thie Wioarves Im TE biel , 


— 


ht and proper that that freight should remain there 
bout by re watched Or ol redded ? 

‘A Well, they eenerall have Watchmen there, anne when the 
steamboats and the ships come in they have plenty of time and have 
lian ls to) dis I rere thie Mi) 
he city 
ell the ships where they should land and where they should 
| You have always 


, ‘ ia” . 
Isat not proper and necessary to have the officers of t 


riit “ous tO DRIIKE evant i) lal others ” 


() Now, if von were In charge of the city’s affairs would vou not 
have eas and police and whartingers out on the levee to take care of 
this for the benelit of commerce, and tor the benetit of the boats anid 
ships ” 


1 ‘4 . ' , , ] , ? ? 
° | ,* ‘ . *.% " 4? +i . P ; - 7 | ‘ . 
A. \\ iv. crest | ‘ ‘ iwNivs i) (*T] \\ petri herers cht) i c\e rVtUOInNe. 


_ 
oo 
4 
4 
ee 
“— 
-” 
oma 
on 
- 
~s 
“ 
Caneel 
ous 
— 
_ 


eae | XIN. 
, ‘ ’ '> 4} £ : ome i ‘ si " ; ° ° 

} mide by Mr. Brosnan. the eitv survevor. and Mr. Pile. lis 
vit puty, the wharves lad not commenced to sink. had t] : 


A. A coupl ee sruie. 


—? 
— 
— 
- 
~< 


y aa | (). Onlv a couple? Tlow long before they had all sunk 


qernain oul of sielit 

A. TF eannot tell. 

(). Tlow many wharves did you take the planks out of before vour 
lease CN pred ? 

A. LT beheve Texpended forty dollars. [dont know whether it 
Was two or three wharves we took the planks off. 

() Wohiat did vou do with the piatiks ? 

A. Piled) them up. 

(), Sold them ? 


). 
A. No, sir; piled them up—all taken care of 


“4 


~4 
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Didnt you frequently take and put on the piles that sunk in 
the ground top pieces, and put slips on the sides and build the 
wharves anew on the old found: ition raised in that way? 

A. By order of the survevor Yes, sir. : 

(). So that when the wharf commenced to fall in it would gro to 
pieces, would it not” 

A. Sometimes; sometimes it would be better for blocking. We 
have drove new piles, 7 

(). Did vou see the wharves built last summer by Mr. Aiken in 
the second and third districts” 

A. No, sir: I pass there but little. IT have been away from the 
city for two months or two and a half oe 

(). Do vou Know the size of the piles that he put and drove in the 
river on which to rest the cat, 

A. NO, Sif. 

(). Mr. Ellerman, when vou first came to this CILY, when vou list 
commenced working at the wharves in this citv, what was the 
amount of Wharfage on steamboats * 

A. That IT eannet tell Vou. 

(). Was there a reduction made on 
much ? 


that afterwards: if SO, how 


A. That I cannot tell 
Sot ). What was the amount of whartage on <team boats dur- 
ine the time that vou had the lease’? 


Mie 

A. Well, it was, | believe, sir, 10 cents a ton 

(). The same as it Is now” 

A. Yes. sir: and then — the lower const boats, making two or three 
trips a weeks, ] believe itis o cents a ton. it isso much to pay every 
Saturday. [don’t know low mach it ts. 

(). Dont You know that before LSoo thraat Wharface was ov} ‘i r 
cent. higher than it is now ” 


A. | Cabot te IT. | never took anV Tnterest In it thet 
(). Pon t Vou know that.as vou have read the Speciitcatloms OF tire 


Contract with \lr. Anke Lh ania the city. that thes requir of iit more 
work lo Li done than thie Spe Iticutions of Ve ur contract do, and Miore 
money to be paid out? 

A. More brohnev to be predied f { 


7. 
A. Well. I think we had to pav the whole of the debts, S900,000, 
anvhow—about SOOO 000, eo 
Q. For debts alone? 
A. Yes, =1F. 

(). Don't you know that the conditions as to what work 1s to be 
done in Mr. Aiken's contract require a great deal more than did 


your contract ? 


A. Well. if 1 hey did it. but I] don’t see that thev do i 
(>). Tam _ Ing about the contracts themselves. 


\. Yes, s 
C2. When oie contract required so — more Work to be dot 
. . , , a - . 
don t Vor. always make vour cauicuiation » charge niagre Whe you 
vet a new contract” IT will now ask vou ve ong juestion In this way 
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If you have a contract to build 100 feet of wharf with I4-ineh piles, 
1] bye] S}OO on thy iol, and tr) Mmrorrow another contract \s pro- 


} 


would vou not 


! : j } ’ <a ) : ° | 
posed to build the same whark With CO-bn I) pres, 
: ] } . } . , } 
minke vour bid lieher for that 
*p*? a, 2 
> | ¥ Why VCs 
} ‘ . les . a. lo ane ] A , | 
fo). Dont vou Know that during the prust bor. Vears that 
ie 1 } ! " : . : . of 
slips I Ve oTrTaduairv beeh leaving ot] coming to Ni VW Orleans, ariel 
+ | | {| ’ ‘ ' rt ’ 41" ' r baar ' i * ryt} * (, 
Phial at mace OF Sibi Is TOW stlpopeiies DY a smaiier NUMLOCE VU 
' } P ; r — , 
stenasthips : (jdt) VOU KibhOW Chiat 
4 j } | ae ] ‘ } - 
Ai Well |] >, tout l esmnot tell vou exactis 
|) | ‘ 1 ‘ " ee ‘ = ‘es ‘ : ; } 
{) | Li Ww iothat the ratironds are arivilng the steahbowts 
yy ? 
ire mi ti j 
1. wee if SCOTS SO 
: | . , } | 
{ ) |) | Voth KRPON ty i .; . | eer Whe) Tt) rs 247 t (! yD boats 
» . ‘ 
Heo ) rere there were 10 or 50 running between Red rivet 
\ ( }) 
geie . \ j 
| i : 
\ i} j cy bony | tik rbhay bhi yi lierest 
{ 5? ! ) | | ; 
? boll \ I KTOW Lirere sil Ul udusal decibe wy thee SEitpypro 
‘Y Dont vou know that a great many ships and steamboats Lan 
Qobi three erstde of the river now at private Wharyes Liacat used LO 
bebiad al it) - 
\. Pdon'ttl there | 
; (tort) i bh CEO] ~ Pras 
44” ’ ) 
iZ. Wast of plenty of them last ven 
" ] ‘ +] | ¢ ; 
\.*No: not even last vear thev didnt do i Last vear they all 
host @ Peay Oy Mo} 
{) |) \ = ; | } ? ' *.) ’ . Sica a } 
rou KhnoW that a @real MAV. PPTVAal Weiarves Have DCC 
’ } 
Ort rv ross the river? 


‘e 
} , 
bhi thas L diet 
: a , } } ] ; . ee ; ] 1 
it \ ObnIV I Tew Piaces thy Cre tower se hed Chdsil t. sthrdd tien 
i 
} i 4} } . | 
there isa place in the fourth district, about Pitth or Sixth street, ot 
; 
~eoti) Wireres ther Or S8sevelni_iy Sore 
() ] } : + } 
mii VOUT XYperience dh Vou Cre biti 2 Wavy to prevent 
7 
| 
‘ } 7 ; , © 
nose WiniTrve’s I j et” ti 


— 2 } 
piles 30 to dO feet in the mud at this revetment and thes 
wi teat 1 akiyy wart 
I ‘ . ; ] ' x , ’ ‘7 
i? Lt rCSsSCccs las Veal pruit Thiel dow mM FECL 12) the prud aid 
4] ° ] *? 
Vet TaeVv caved 
. |] : , 4 , 
\ Wiel] lf didnta , a 
() Wel itis an actual fact 7 
\. | doubt it | doubt that. because thev didnt tave the mae 


(). Worked by steam entir ly 
a Not all Ivy Steiubhh entirely 
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The hammer itself. was it worked by steam or reised by steam 
farsed by Stenn. 


.e ¥ . ‘ ’ z } 
). didnt have the hammer working by steam. entirely 
A. No, “ir: 1 tilt hammer. 


(). Did you see this new one thev have” 

A. | dont know. T saw one that came by the Jackson road 
drivi 

(J. Suppose we tuke the wharves there where the steamboats 


land—sav from St. Louis up to Sails -treets—when those wharves 
are in wood order cannot the steamboats load and unload there better 
threan “ul LTE ot hi l’ Wharves Vou kK LOW ot: 
aa 4 } ; ! . ' . . erty, . Son at +] ; - . da 
dont think there is a pare Lie} pecker ltr Like Whole Wore 


not that the best place in front of the cits 


+ 


‘?, 


lbont you think that the steamboats would dislike being 


1 | } obiar o ; Ly aget 

obliged to land aw: iv down ithe third o1 tip) ath the fourth district ? 
° . " " . ’ ' 

A. Well, i the council dont give It awav bye-and-bve: they are 


eiving it all away 
(). The mor thes ive aWwil\ the less whart room they have’ 
Oe A. And the less work they have to do. LT suppose Morgan 
had to do some work. 

(). Don’t vou think that the steamboats could afford to pay twice 
is miuch to ‘omy where thev do now than thev could if thev had to 
land anvwhere else on the city tro 

\ Wel] eve rhaave Moe) WoTR round ther 


() | ~ It not nearer to all the pera rlices tne rehants chbped be arer top KIS- 


} } } ’ : ei a 3 bs 
<eneers and the hotels and evel ViLiilnge ol that kind 


(>) Is it not worth more there than anvwhere els 


«Z ‘ biel Liles do | nvwii C Cis mn tie river tront ? 

\ hie { rt] i] | \ il pla ‘ 

(). Could thev dis large thei fi itanyvwhere else ith the same 
facility ? 


A. If they were pre pared to «do it. it could be done. | think. 


By Mr. BDenepict 


. . " , . ee he } } : . 
« You think the citv of Sew Orleans could take these wharves 


| | ‘ " ’ +f 
fulhed TLIAC ATL Mone V OU (rf i 
«| never «o it 


A. \- Vou “ily, they Coot] 
by Mr. Denrang 


You say there “wy _— places they could land at? 
If thev would do} 

d. What other nner in the city are there? 

A. Whi, Liecre area cood mahy plane By? 

Name them. 


ae aime: ben 
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A. OF course. now a 


they have given to the Louisville and Nash- 
°o% } — ’ 
Ville road (OO feet ame 


the other road has G00, | Say they couldn't 


| 


do it very well now, 


(). T mean a place for discharging. Is there anv other place on 
the river front which gives as much space for discharging as on the 
levee between St. Louis and Julia streets. 


o. sir: if thev won't make the ceround for to build a 
Whar! thas re is none. 
(). Is there any other place in the city where the ground can be 


by Mr. BDexnepies 
‘J Dont you know that the bid of Mr. Aiken under the contract, 
under the speeitications of lis lease, was equal to 10 per cent, less 
than the amount of vour lease? 
A. Tlow do vou mean ? 
() Dont vou know that Mr. Aiken's bid, taking it altogether, 
equatted 10 per cent, less than the CIty Wals paving vou for the whole 


A Why, tha CIty never paid us anvthing We had to pay the city. 
Q). Lam speaking now of the amount bid forthe work. You have 
eiven the rates allowed by the ordinanee of 1875. Was not Mr. 
Aikeh s bid ten per cent, take it altogether, less than the ordinance 
to do thie “ame Work before whe hn vou lasvcd at? 

‘A. Vii where 4 ; 

(). The entire leneth of the wharves. 

A. TP don't know. When there is fully over 2,000 running feet 
eivenaway that they do nothing to the railroads do their own work— 
lsayvono. TPT adont think so. 

Q). Were vou required to build any new wharves in the eity.in 
those places where the old wharves had caved in? 
es, sir: we built 825,000 every vear. 


_— 


! 


here Was thes i Vour lors 
A. Yes, sir: when we were ordered by the surveyor we therefore 
did it 
Q). Did vou build any during yvour whole tive-vears’-lease ? 
Joe) A. All the time 
(). Goon, and tell me which new wharves vou built from 


d 
IS;0 to ISS], 

A. 4 cannot tell vou but | tell vou extended the steamship 
wharves; where [T made the last connection we ran it In two vears 
over TOO feet—about TOO in | noth, 

(). Well, what else 

A. Then. we built several wharves in the lower district: thev 
caved In again: we done what we were authorized: we always com- 
plied with the council's directions, 

(). You waited tor the coureil ” 


! 
| 


| 
| 


ell: a te, Mt 


emt. elle 
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A. They worked by plans; 


M. AIKEN, 


me 

_- 
“sé ‘ 
. 
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sir; they would have to do 


when We got notice Lo do tlisst work Wwe done it. 


(). Ilave vou seen the electric lights on the levee 
never Was there at night; never passed there at night, 


A. No, sit: 
that L recolleet. 


A. NO. or 


() . SUpPPo ~t? 


I live 
you 


Way Ul}? la 


had =: 


whs urves and keep them in repair, 
In the second and third districts, for luggers and = steamships 


In, 
and ships, what rate do vou t 
in order to do that work and: 

A. What I charge 

(). Yes, sir. 

‘A. Well, I cannot Sit\ 

(). Wouldn't it be 


A. They 
?. You Si \ those 
A They do so. nore oO 
() More or less: that is tr 
penditure of money 
order” 
2H A. Yes, tr. 
Then, the 
praatcl thie Ordinary rate 


r I ss, 


thisit is 


pau th Cost, or anv Ww aT re hear 


would they? 
A. To rebuild them ” 


hour or 


’ 
vossels ft] 


(). Could vou not see them from 


wee, % 


’ ‘ 
Gey. riie 


link 


Phil 


five 


complain now of high ri 
wharves have 


mae? 4 


lo keep thi 


' 
hia 


a rea 


tor bye 


herefore it 


used those 
rev ll Vesse!s 


‘) 


i distance”? 


Ver near St. Charl s street. 

t with the citv to build the 
rebuild them as they caved 
thos vessels should be charged 
sonable protit? 


times as much as thev charge 


rT g's 


; 


rebuilt every year 
require: il ereal CrA- 


slenauiiea 1h) this section 


wharves, 1f they only 
In port, wouldnt 
“ost of rebuilding those wharves, 


(). Yes 
A. Well. aus We wcll rally lon it Wi built them new, and thre 1 
they caved ne We drove tlie th. ane ring tk the pile seveh, ail | they 
caved In anyway; so, When we saw that we had to build them every 
vear, [told them to build them heht: so we built them light after 
that. There is a difference in the prices of material, 
The low rate ot Whitrtige, with thie Lovey npsvcre i) thy Lecond (d}s- 


trict, dont prea 
if you li yy thdedl on that 
the business all thi 
A. | saw the time 
three or four ships on every w 
That time 

‘. It was In our lense 
(). During the whole 
A. No, si 
(). During 
have there ? 
A. | believe, } 


ger ae omc 


} 
Hilal 
Lithne, Wot] 
; } 
has long 
time ¢ 
the 


least year or 


Veaurs 


ler 
ugo, 


(2. 1 am speaking of the last 


A. Xo, =] 
oY 17 


anvwhere near 
iw PT reckon vou would sink money 
hd you 
there when vy paid very well; 


’ reyt ye’ 
- 


thie 
heart. 


> 


, 
ry 


Wharves: 
i) 


(*cyst of rebuilding the 


hat 
when they liad 


f vour lease? 


two of 


had 


} 


but “Olle tine ~ lisa hour “tT ps there. 


vour lease low many did you 


Lt or 5 there: Mr. Brewster was 


vear or two of your lease. 
have not been down there for nearly two years. 
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(). I aim speaking of your lease. 

A. Yes, sir: i our lease we haved three or tour thprond CVCry 
Wharf, 

(). At what time’? 
2G A. TL cannot tell. When they were repairing they moved 
Uptown so as hot to crowd the third district. 

Q. Do vou know whether any action was taken by anv of the 
commercial associitions of this city looking towards tie rebuilding 
of the wharves and making specilications of what our shipping re- 
quired—those provisions in Mr. Aiken's lease? 

A. Yes, sir: TI heard something about it. 

(). Do you know where they met and what they did ” 
A. | never went there. l was told it was im the city hieall, or 
somew heres 

(). Dormt you know that the representatives of our different asso- 
clations framed this lease: that VerV soon afterwards it was adver- 
tised in the papers, And that Mr. Aiken bought it? 

A. That is what [| heard. 

(). Now, did vou make a bid for that contract that Mr Aiken 
houwlit r 

A. No, sin. 

(). [diel you miake any calculation to make a bid’ 

As ‘No, |} did not; and Tdon't think Mr. Kager did. [didn't make 
any and my partner didn't, think. 

(). Did vou or Mr. kager or Mr. Lusk make a statement to any- 
body tlist vou wouldnt take that lease with an SSO.000 bonus at 
the same rates that Vou had been receiving r 

A. T didnt for myself; P dont Know what my partners done; | 
didi 

Q). Do vou know how much money Mr. Aiken was required to 
expend during the first vear of his lease for those wharves” 

A. No, sire TP eannot Say. 

(). Don't vou know that he spent nearly S1OQ000 pore than he 


-reecerved ? 


A. Ldont know: | cannot Say. 

(). Dont you know that these wharves under the speciiications 
fraued ly these commercial associations and rulvertised hy 

238 the council were advertised in the papers at six cents a ton: 
and dou t vou know that there was no bid tor them”? 

A. T don't know. 

re You didnt bid for them’ 

A. No, =Ir. 

(9. Nobody bid for them’? Don't vou know that they were then 
advertised to be sold to the highest bidder, and that we took them 
at the lowest rate possible? Did vou ever see the wharves built at 
Vicksburg, Memphis, or St. Louis or Cairo? 

A. No. sir: IT saw them built in Chicago. 

Q. Do vou know what the boats have to pay in New York for 
Whartage ? 

A. No. sir: [eannot say, 
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() Do vou know what the steamship lines have to pay for the 
piers that they use in New York harbor? 
A. I cannot tell. 
By Mr. Denreane: 
(). Ilave vou ever been to Vicksburg ? . 
A. No, sir; Ihave been in St. Louis, but they have no wharves. 
(). At St. Louis? 


4 


A. No, sir. 
i. You say vou have been at St. Louts ”? 
A. Yes, sir. 


Q. What have they got at St. Louis? - 

A. Ttis an inelined plane; it is paved. Then they have to haul 
it out of them floating wharves—barges. 

(). Dont you know that the steamboats have to pav to land at 
that inclined plane—paved place—and also have to pay the wharf- 
boats ? 

A. L heard something about it. Mr.—: what is the name of 
the barywe-line man ? 

Q. Mr. Ray? 

A. No, the other gentleman, Mr. Hlarstick; he told me it 

Jude Was a heap less in St. Louis than in New Orleans. Tle told 

meso, and Mr. Ray said otherwise. [told him, when [T was 

Mn St. Louis, what Mr. Ray said, and he said Mr. Ray didn’t know 
what he Wis talking about. 

(). Well, vou know that in St. Louis there 1s no caving bank there, 
Is there? 

A. Not that [| know of. 

(). In New Orleans, when is the work required to be done * 

A. Tt ought to be done generally, say, from the middle of June up 
to this month 

t). Whilst the river is low ” 

A. Yes, sir. 

(). It cannot be well done in high water, can it? 

A. T have been in the lower district and built them im high 
water: had to build them overagain In one year, had to build them 
twice In one Veur—somne Wharves—could not tell exactly what por- 


/ 


tion it Was 

{). At the time that vou bid for the contract for the lease of IST 
how many bonds of the city issued for building the wharves, known 
as the whart bonds, did vou ane Vour firm: hold ? 

\. That T cannot tell vou. 
1). About how much ? 

A. I don't know how —: 150 or 180, something like that. 

(). STSO0O? 

A. IT believe so; [ cannot tell exactly, though. 

(). At what rate did vou. buy up the bonds that were outstand- 
Ine? 

‘A. Well, thie cheape st transaction that I made—and the balance 
| don't know how my firm bought—I bought, | beleve, 20 bonds 
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or 15 bonds; T cannot tell exactly: T bought them very low; that 

Wils | ye low ) 

(). Don’t you know that they ran between 45 and 55 and that you 
bought them all im ’ 

2410 A. No, sir; | think the other bonds would stand—say 
average 65 to 70, Ll think; T cannot tell exactly 

(). THlow much were vou paid by the city of New Orleans, prior 
to vour contract of US75, for the work that vou did? Tfow much 
money clic you receive Trom thas CIty (o] New (orleans for the work 
thirst vou dud” 

\. That IT cannot say. 

’ (fan vou not rive ittou 

A. Xo, sir. 

(). Cun vou wet it for us? 
\. |} dont know if | ean or not 

Q). Do you know at what rate vou were paid—how much per 
square ? 

“A. We done the work from 820 to $21, S22, 823 per square, I 
suppose about it. 

By Mr. Benepier: 

(). After your contract had gone on for a short time, from 1874, 
diclua't Ve nike application 1) the city to heave Sodide modifications 
made in itor you would throw it up? 

A. Yes, sir 
Ad. Whiv Was it” 
A. Wi i thasat Wie couldnt Procure any bon {- 
) You couldn't do what” 
[sav they held them high: we couldn't pay {e. or a Sl for 
lat afford a 
ne 


. 
’ ‘ 
it 


thie bonds: We cot] 
Q). Couldnt atfore 

a. oe SH. 
(). Then vou threatened to throw up the contract unless they 
mide son bioctilhs : 
A. Yes, sir: the bor hders were all satisfied, There was Mr. 
Carvin and Mr. — —- and, | believe, Mr. Gasquet. Thev wanted 
meto sav that PT would go in with them, and | wouldn't do. it. 
l told Alr. Gasquet that if vou want me that [T would super- 


241 intend the wharves for S1LO00, but that LT wouldn't go in 
partnership with them—that T would run the wharves as 
: mae os . hs : po 

superiitendent ror TEPC No, Sir: tneVY Wouldht do Hat. hey 


wouldnt agree to that. Mr Carvin came to me. Mr. Gasquet and 
several others, to know if TP wouldit go im with them if they would 
tuke the wharves. [ wouldit do it: | didn’t want that. They 


, , Rah . } ' 
wanted me to go nas partner, and T wouldnt do it | told them | 
Lt } ‘ rs ‘ ’ ‘ 
would supertntend them: fora good salarv. You know, Mr. Bene- 


dict, Dost of the whart bondholders scetnge the thing, thier wouldn't 
have done it—the eitv wouldnt have done it. 

(). At W hast rate click you nike Vour agree echt with \lr. Crasquet, 
Mir. Carvin, Mr. Gubernator, and the others ? 

A. Tdowt think that Mr. Gubernator had any. Mr. Gasquet’s 
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bonds cost us about—I suppose we paid him 60 or 65, or something 
like that. 

(). Now, Mr. Carvin—— 

A. Well, he died. 

(). What settlement did vou take tor his bonds ? 

A. We had to buy them at every rate We could vet them at. We 
bought some from some woman,and we bouclit them very low. | 
believe we bouwlit them at 450 or 42, or even less, 

(). Mr. Ellerman, you have stated that you could take the con- 
tract for these wharves, if thev left out the eleetrie lights, left out 
the police, left out the whartingers, left out the piled bulkhead in the 
third «istrict, at from 40 to 4Z— 10 to P—Per eent. less than what 
vou had it before ? 


A. Yes, sir. 


(). Well, now, leaving all those things in, how much less could 
yvoutakeit for? Leaving themall in. Leaving in the electric lights, 


leaving i) the Whartinge rs, I avitie’ iti the police, leaving in the piled 
bulkhead, CLC... eolng over the wharves, building ane raising those 
that have fallen into the river, doing this much new work évery 
vear, how much lessthan thepresent rates would vou take it for? 

242 A. | wouldn't take it at all, as | stated before. 
(). There is another new council that went into power 


7 


leat iy? 
| i ¢ =, Sir. 

’ Is this hostile to you i 
A. Well, ves,sir; the principal any way 

’. The mayor is the prin [par t 
A. Well, the prt ied). 
). Do you mean Mr. Fitzpatrick 
A. The administrators wh »fet as vary 
d. Now, Mr. Edlernian, vou have had considerable « Xperrenece on 
these various wharves, and have been at work on them, as youvsay, 


ee 
— 


; 


as a contractor, as a lessee, since about Tso" 
st No, not that long. Thave been sinee TSoo. when Mr. Batson, 
nicl \I ¥ baa i. ana \I r Stanles Weiler Ul rf SSOC™. ana Crithe this re 
asthere head foreman or superintendent. That was mn Tsoo 
(). Ilave vou seen the wharves within the past month” 
_ Someot them: Ves, <1! 
Wii re”? 
. In the fourth district, where they have been repatring. 
(). You have only seen the ones in the fourth disqriet ? 
A. Then IT was on the bulkhead, where they were once working 
there, but thev had it prettv near done when | came back, 
(). When vour lease ran out what wharves between Ursuline and 


\ 
Q 
\ 


Piety streets were fit to tie a steamer to—when your lease ran out 
in Mav, ISSI ? 

A. That L could not tell. Tonly know | didn't go down after- 
wards any more. 

() What was the condition of the wharves inthe first and fourth 
districts when your lease expired ” 
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A. Good ; pronounced so by the surveyor. If they were not so 
they would inform usto rebuild them. 
(). Do you know whether the wharves were entirely rebuilt 


245 in the year 1866 or 1867, just after the war, by the city 
“UrVveyor, | ” - o 
aos Cabiliot t |! Vou, Thev built a rood deal of wharves 
(). Dont vou know that in thie Vear ISO or TS6O7 they built new 
Wharves all over the city to replace the old ones broken down, and 
spent over SSHOLO00 to do it. = 
A. | cannot tell positive I\ 
Q). Didn't vou do a great deal of that work vourselt ” 
A. Done some work, | know, 
() Didut vour firm have large contracts with the City lo do thisat 
work during those vears, just after the war ended ? 
A Ll know we done some work there: litting Ul}? these wharves “ 
ind exXtendiie them, 
(9) What anrount did vou reecive for Whartuve forthe five veurs 


" , " . 1 ; 
dhied cievenh nionthis thisat your lense rah—thder the orld louse 
eed thie piodileatiop 7 


a Wwe 7 cannot tell vou 


() Can vou ascertain it from the books of vour tirm ” 


‘ 
A. Te ait. 
() call lor thie Statement |) Vou know Wheat tha eeere Hpets ot 
Jos. A. Aiken for the first twelve months of his lease expiring the 


lst of June have ly en 7 


. j ¥ 
r } ’ 2 
\ ~ i) — 
* . . ‘ | . e = 2 


_* 


Dy Mr. Denrane: 


Q). Mer. Ellerman, vou said that had the whart bond debt been 
tuken outof your lease vou could have reduced the rates oO per 
Cont, Didnt PT understand Vou To say that if Vou had the lease 
under the condition that that debt. the wharf-bond debt. was taken 
ot] Your shoul I's thist Vou could rs duce thie rate “« so yn recent 
A. Yes. sir: that is.if the eleetric belts and the whart bonds and 
the SSO OMI Sty imibout debt and the S30,000, for Wlisit ney sav Was 
lor police, gas, end soon: but they never did that. : 
Jt (). Poo DP untneds hand Vou To sa\ that those items which 
vou bisave mrehliohed will hmiowhet to as niuch iis one-hals aft 


the reeetpts ? 


A. Yes, sir: will certainly amount to S150,000 
(). ‘They will anmount to one-half of your supra ve Celpts 2 
A. Yes, sit | af 
(). You have stated that the council was oppascd to vou, hostile 
to yous 
A. Yes, str. 
(). Dont vou know that some of those administrators were op- 
posed to the giving of this lense to clos, A. Aiken ? . 
A. E dont know how it is, but that man that thev called Gunol- 
lotte, of the third district. told some men and they told me. and | 
— Y 


j a 


VS. MRS. CATHERINE M. AIKEN, ADM X, &¢., ET AL. 199 


can prove it to vou by Samuel Brooks and others, that a certain ad- 
ministrator asked them. 
(). | Husk vou if you didn't state thiaat the eounet! Wils hostile to 


(). Was Fitzpatrick one of them ” | 

A. Thev stated that we shouldn't have it, even if we were the 
lowest bidder, 

(). Task vou if vou do not know that Administrator Fitzpatrick 
Was Opposed to the adjudication of this lease to Joseph A. Alken? 

A. | cannot sav positive lv. 

(). ‘Do vou know that he was opposed to the adjudication of the 
lease at all? 

A. | cannot tell positively. 

(). Now, cannot you give us the amount of the work that you did 
under te contract with the city of New Orleans just before vou got 
the lease in IS75? 

A. me, ar : I cannot. 

(). Will vour books show the amount of money that vou 
245 received from the city of New Orleans for the work that you 
idk pust before IS75” 

A. T suppose the amount ts there (referring to Mr. Eager’s testi- 
TASS 

That is, during vour lease 

A. | don't know that we have those old books vet. That ts nu dif- 
ferent firm. We didn't keep those books for 20 years or lo vears 
back | was not in the firm at that time. | believe | was only il 
foreman, 

(). Then vou cannot t ll us how any wharves you levilt along . 
the river front yus st before your lease Went inte operation ? 

A. No, <tr, 
() dic vou build the steamboat Wharf? 
A. Wesometimes built it—sometimnes the steamboats let us build it. 

(y. Now, vou have stated that the council was hostile to vou— 
that they were very hostile to vou. In what way? 

A. They would compel me to build 875,000 of bulkhead that had 
to be repaired every Vvear. They would compel me toextend the 
Wiiurves 25 feet away further than is necessary. If vou dont ike 
io man vou can push him, vou know. 

(). They would compel vou to comply with the ordinance 

A. Yes. sir: still, some other man they would let him slide. 


; 


9 


(). If they compelled you to comply strictly with the ordinance 
there Was no monev in it? , 


) 
‘- 
A. | dont think there was. 
(). What Ll ask vou isthis: If that council comyn led you tocomply 


7 
strictly with the ordinance to run out to 25 feet depth of water and 
to build the bulkhead there Was Tho Hboney in it for vou r 
A. | dont think it would. I don't think so. 
(). Now, did that council ever make you comply strictly with the 


conditions of your lease’ 
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2G A. Yes, sir; whatever they wanted us to do we did it. 
(). Were you compelled all through your lease to comply 
strictly with its obligations ? 
A. Yes, sir; what they asked us to do we dene it. 
Q). | don't ask you that. 
A. | dont know what else to answer. 
(2. You only did the work that they asked you to do? 


&, tA rainy ; What else did they have a SUPVCVor for. 

Q. | want to know whether any of the council under which you 
worked were hostile or friendly to you’ 

A. Whi, they were hostile before Mr. Cavenac. Ile was hostile 
tome in the formercouncil. Tle said he would resign if the contract 
was not annulled. fT saw it tn public print. 

— (). Plow many councils were in the city hall during the contin- 
uation of your lease ? 

A. Well, | belheve— 

(). There were three different CILYV administrations, were there not, 
under vour lease”? 
~ | believe it-commeneed under Loe ds. and then came Pilsbury, 
and then Patton. 

(). Were all those couneils hostile to you 

A. | cannot tell—more or less—some of them. 

() Were Vou hot oh very tur nally terms with one or two of the 
bert [‘< ‘yf thiose Cit councils ? Thi V cdieday t push Vou any hiore 
thiaam thes ought? 

A. ‘| “) licked Ho pushing LO do: if Wis the ~“urvVe Vor 

(). flow did you stand with the survevor? 

A. We always did what he asked us. 


ad 


(). \ Waele vour “ftirtetrenl tlasat vou could have { iken thie lease ual 
a reduction of OO per cent. iH vou lad been relieved of the wharf 
monia alia (>t calet late thi What bones ual thre price thy V were to 
| Vou 
] 
i 


a 


vou originally, or to the price after the compromise you had 
niade 
Ji A. Now, the wharf bonds were so that I SUP Pose Pilsbury 
would take them evemat the premium scheme. Now, vou may 
know what thie were Worth. So we Were compelled to take that 
eontract to save ourselves 
Q). Mr. Ellerman, how many ot those wharf bonds did your con- 
cern own? 
A. T cannot sas exactly : 10 or 160° whatever it is. 
(). You say that, excluding the police, electric lights, and the 
eaving of the wharves, and the piled bulkhead, that vou could take 
the present lease of Joseph A. Aiken & Co. at about Zs per cent, 


less than thev took it at. Is it not the fact that this statement of 
yours is based upon the receipts as you knew them during vour 


contract ¢ 

A. Yes, sir; that is, from the first start, vou know. 

Q. Now, Mr. Ellerman, in your lease don't you know that vou 
were only called upon to reouild the wharves where they fell in from 
ordinary wear and tear, and that you were hot compelled under such 
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lease—under your lease—to rebuild them in ease of storms destroving 
them, or in case they were destroyed by lightning? 

A. That never isapopo ned, 

(). Don't vou know that that was the ease in your lease? 

A. No, sir: I don't think that-is in the lease. 

(). Well, that is in this. In Your old lease you are hot required 
to rebuild any wharves that are destroved by unusual storms or by 
hehtning ? : 

A. You mean levees? 

(). T mean the wood-work ? 

A: The levees—not the wood-work. 

(). Don't vou know that under the present lease the wharf lessees 
are Comp Leal to rebuild them 7 

A. It makes no difference. Whi, we done it all the time. We 
had the levee as lich as when the Vv Was when we received them. 

(). LT tell vou that under vour old lease—it is shown there 
24S) in: print—that vou were only called upon to rebuild the 
Wharves and levees where they tell in from ordinary wear 
and tear—nothing else; and that -Aiken & Co. are called upon to 
rebuild them, whether they are destroved by the act of Grod or by 
ordinary wear and tear, Now, does not that make a difference ? 

A. Thev cave in by the Water. Wher they Cave In Wwe had to 
build them in the third district. 

J. Pichu t Vou have Pati cna Hany a CONLPOVErsy as to whether 
you had to rebuild them ” 

A. It is the levee. The wharves we always did... We ought not 
to have done it. We would have gained to not build them | think 
we done always our wood-work and levee work 
There is some of the levee work vou refused to do? 

Yes, sir: we done it by order of Shakspeare. 

(>). There was a suit about it and vou won the suit? 

Yes, sir: won the suit. 

Was there any reason why vou refused to do it? 

It was when we had the high Water and the storm. We took 
the records of the custom-house and from the engineer department, 
anid thes ~sticl threat thev didnt have tie I a storm in 2h) Vours. The 
storm destrove deve rvthing There was an old saw-mill—Jackson 


. 


saw-mill—that had over 500 saw-logs drifted loose—wiished it all 


? 
i 
i 
| 
i 


away, some of it entirelyv—and those logs acted as a battering-ram 
anid ah stroved our levees 
«2. Did vou make the city puirvy vou to do that work ” 


A. Yes, sir: but we never got the money. 


by Judge KENNARD 


() There has never Lene 1} any such <torin since ” 


). 
A. No, Sif. 
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By Mr. Dexrecre: 


(). Suppose vou had been ealled upon under your lease to do all 

that work without anv claim against the city, wouldnt it 

249 make some difference to vou: wouldnt it make some ditfer- 
eChce in VOUPF Preece Hye r 

A. Oh, ves, sir. 

(). You hav caid that vou would not bid for this lease because 
they had loaded it down Iny the ordinance so much. What did you 
mean by tliat? | 

A. Why. the bulkhead and the electrie lights, and extending the 
wharve =< nto Zo fectof water. and Carty dyece ting the wharves, 

7. IY feet for stentnboats Phrat WOolL + dn le _ 

Yes, sir. 

() Ts it not trac, Mr. Ellertinan, from your experience, that vou 
eannot tell the condition in whieh the wharves of this GAY are until 
Vou WeL COXTredib low water ? 

A. Generally then it shows, 

() (‘an vou tell the condition of the wharves until vou pet low 
Wiater ? | 

A. Of cours you can look at it 

©). Tdontmean that, but ean vou tell the condition of the wharve- 
until the low water comes—correctly judge of the condition of them ? 

A. No: bet prebie rally. 

(Q). Mr. Ellerman, can vou show us by vour books what vour re- 
eolpts were the first year: 

A. Dicht’t Mr. Eager give it to von” 

(). Tle gave it tn lump. 

A. TL eannot tell vou. 

Q). Can vou show us what vour recetpts were during the first few 
miotithis of your lense, When the Wharve s were ten tina = Worse than 
when vou left them” 

A. When \lr. lager COMmMes We may do =i) 

(). We eall for them. We eall upon vou to produce vour annual 

rece Ipets nel the receipts for the first vear, ly thie nionthes 
Po) A. | dont know if We Call do it. Cahhot promis: that 
You will have to wait until Mr. Kaever eomes 


NEW Ornbeans, LA., Dee. lat, 1882. 

s1on this deposition, aiter having mi if re id over to me, with: 
the following corrections: Where T said that the wharves were ten 
times better when we left them than when we took them [ meant to 
Say ten pereent. ; ane | think how that thi re were subvout iW) sey thane s. 
more or less, of wharves in the third district that had caved when 
Wwe gave Up the lease on Zh Mav, ISS]. I satd in niv i posit Ni 
about Lot). think how thi re Were about iv) more or i = 


HENRY ELLERMAN 
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Tt simony Tuken hy ( nse vf. fin b half ot Complainants,at th fdthee of 
Vi SSS, hi nnard, Llowe A’ Py ntiss. Ni ie Orleans. La.. Dee. bth. LSS2. 


Major Eo A. Berke sworn by Mark Breepen, Jr, notary public. 


examined in chief On) behalf of complainants by Judge KK ENNARD 
as follows: 


() Major, What Is Vour present position In connection with the 
government of the State ? 

A. State treasurer. 

(). What position did vou occupy prior to that time—immediately 
prior 2 

A. ‘Tax-collector of the first distriet ? 
M llow tar back does that extend ” 
.. 82 Oe 


(). Were vou part of the city government of New Orleans in 1875? 
\. Yes, sir; S75 and 1576. 
Q). Was not that the vearin which the citv made a lease of the 


ViIarves with lager, Kellerman a Cant 
2] A. Yes, sit 
‘) Piel Vou have occasion at that time to Investigate the 

Cost ob repa ing and reconstructing thi wharves and the annual 
receipts from the same? 

A. Lb cdid 

() lor what reason ‘did you take such Inve stivation r 

a. at Wits Ill the line of ris dutv—l Was scdministrator of im- 
provements of this city of New Ord ‘alis—and W ith, the view of deter- 


Prpidapdae 


Inv Vote Upon the question of the wharf lease. 
Cd. Piel Vou or hot have special reference to ascertaining whether 
or not it Was more economical to do the work hecessary on the 
Wharves by lease or for the city to do it directly ? 

A. That was the object of rev Thave =tigations, 

(). Did vou at that time have an accurate survey of the wharves 
bade ”? 

A. |] hada SUPFVeY nade, which | believe to be accurate—made 
by the city surveyor, 

() Do vot happen to recollect what the result of that survey 
Wiis 


by Mr. DexeGre: Objected to on the ground that the survey 
speaks for itself, 

Dy Judge KENNARD: 

(). What did the survey show in sthpye rlictal squares of wood-work | 
hecessary to bedone? You ean refresh Vour menlory by the printed 
palmphilet made part of vour aflidavit if vou desire it. Witness 
looks at the printed pamphlet, annexed to the affidavit on file, made 
by bait. 

A. 14,908 squares—superticial squares—of which 1,o52) squares 
Were required to be kept In order ly the elevator COT PMANN, thie 
raliroad company, and the steamship companies, leaving 14.526 
squares to be kept in repair by the city: 
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(). Since thiat time, Major, have any of the wharves been diverted 

that were then in the citv—been diverted to the use of pri- 

AT Val COPPOrallons, thicat had iw di fray cull the expens connected 
With their maintenance ? 

A. ¥en, sir: | Cahhotl particularize them, The only OLCs in nV 
niine at the present time are those dedicated to the Jackson rail- 
rosa nnd believe “Ole steatuship COMPAS, but have hot fol- 
lowed the matter, 

Q). T believe there has been some to the Nashville ratlroad, have 
there not——wharves creeted sinec that time 

A. Lean only speak by publie report; it has net been my bust- 

~~ t0 follow thre eCourse of Colstruet TOT 4 thie repalrine. | have 


} 


} 
only done iin a weneral Way * | Cubbies sy) ik particularly, 
(). Now, sir, is the area of wharves producing revenue about the 
“iihiiec’ ais it Wils 11) | ‘ sed: 
: 1 a 
i. | hink It Is dppPPrON Mnately the same | \\ i State mn that Coll- 
veel \! 4 ‘ ] & } Fr . +] - ? ! : aoe tha : . 
nNeciich, dil ly pidacadead, Ghia | DbeileVe there Wits tin requir michts fo 
(he eonstruetion of—doing work on—anaddtt 
} ‘ 


| 
, ? 
Oui f cnpnhotl may W het ner this =" eran ~ thist Ve ben hi made to the 
railroad commpanios, would offset that additional construction or 
not. 


By Mr. Denrons 


Q). What lease do vou refer to” 

A. | hoeaeh one of t he leases there Was a peraovistont threat the CHY 
counell mieht require the construction of additional wharves, 

(). Whien vou sp wk of leases, please mention Which Hie vou 
Ther. 

A. To the best of my recollection, inv impression is that that 


stipulation Wills ¢ ribocdred in) both of tha house ~ 


By Judge KeENNARD 


(). ln speaking of enech One of thie Loris =, Vou have re ference to 
Maver, ellernian W (ows, lease ane the subsisting lease bye [Weel the 
heirs of Aiken? 

\. Yes, sir. 

() Ll would be ve 2 land to have You tm ike, as nearly is 

oA, Vou can, an estimate of the cost of hiiintaining thi wharves 

for the pertod of 6 vears, commencing In PS75, or from 1S75 

back, Whichever Is more convenient for vou: no objection to vour 
using that memorandum: to refresh vour memory 

A. It is essential for me to do so, as | cannot remember now. 

(). There is vour testimony as taken before. (Witness looks at 
printed pamphlet and testimony.) T would ask vou to make your 
estimate, lospsend pron the requirements i! the resent lense between 
the citv and Aiken? | 

A. | wotuld { <timate the Cis of the nlaiutenanee of Wharves under 
the existing lease as follows: 


“ee 
, 
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Fixed charges—bulk heads Cee a ee eee ee en SOO SOO (i) 
Police and supers ‘sion. $10,000.00 per vear, say _  POO.O00 OO 
New wharves. £25,000 per 3 nA Oe MOREE er ; ARE (i) 
Mleetric light, 825,000 per ee 
Repairs Lo Wood- work, Sil ye) per VOAr, GOV « <tnncanan SERS ORONO) ONO) 

Ot = _.. SS17500 00 


lor o years. The item of repairs to wood- work is estimated upon 
the basis of 14,000 superticial squares, Which would cost to construct 
S2L.00 per square, or S5o0S,000 for the total area. 

Just there LT would suggest whether or not that is not on the 
basis of the entire reconstruction during— 

This will extend my testimony. r has always been estimated 
by the city authorities and admitted by the contractors that a fair 
dVerage of the wear and tear of the wharves was 20 per cont. per 
vear, which would be S6}.600 vearly x pxlr's, or S50S.000 for the 
period of five vears. That answers your question, | 

Q). Which is substantially a reconstruction of the entire wharves 
in Ove: irs! 
A. Yes, sir: which is substantially a reconstruction of the wharves 
Within oO vears, 
(). Your estimate is based, as vou stated, on the rates of what ts 
fixed in the existing lease’? 
Lod A. Thave not read that; [have answered your question 
with reference to the cost of construction. 
). What is vour estimate of the minitnum of revenue for 5 
Vears—tor thie ” Ve its ol thie { Kistihie I ase . 


(Witness looks at printed pamphlet and testimony previously 


~) | 


A. | evtimate the wharf revenues at S241,000 per vear; the rev- 
enues for 5 vears prior to IS75 had averaged about S255,9605.06 per 
vear, and, although there was some reduction made inthe wharfage 
nich r the existing lense, Loerde vethat the Increased COR arriy- 
hig’ at this prort would at least offset the decrease in the wharfage. 
Upon this basis the total revenues for the 5 vears would amount to 
$1,205,000, and the expenses for that period to SSL7500, and vield 
a surplus to the lessees of 8587,500 during the five years, or 877,500 


pcr veur. 


(). What difference: would that leave between the CX}M nelitures 
and the receipts ? 
A. That I have states. 


. You have stated that ’ 


, 

A. Yes, sir: the difference for 5 vears and the difference per year. 

‘e. Suppose, forthe sake of argument, that im that estimate vou 
did not allow for any increase of tonnage, but made the subtraction 
that would be substantially equivalent to the loss iInenrred by the 


lessees by the diminution af prices in Lie lease, diminution of 
7 ‘ “Tom | P , | | . ] *. ra rh) pert {" y a tres es ) Vi : an as 
charges, What woul mv the tota uUbtraction foro Vears. ul iil 
familar with what those figures are, are vou not? [f you are not, 
[ will read you Captain Aiken’s bid. 
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A. No; [do not recollect at the time what was the percentage of 


rs dnetion. 
(9. Well, Lean give you the exact figures ina few words by read- 
Ing you the letter of Captain Aitken accepting the bid. 


(C‘ounsel for cor iplaimants reads to the witness the letter of 


255 Joseph A. Aiken, dated New Orleans, May 27th, ISS81, which is 
iInevidenee, or will be offered tn evidence, proposing to charge 

rate of whartagwe as the ordingnee of IS7o): “With the ex- 

Ceplions thy if | \ iat not hie chiaree Sitariee steamships nmiore than 
it the rate of Lo cents per ton ; that for the $d Vear of the lease | 
| | | stentboats ane 
| Om Vin tramsport- 

ing merchandise on the Mississippi river LO per cent., and that for 


a 


; » mot tht i ) 
the Htiand oth vears [will make a reduction of ZO per cent. « ach 
’ } } : ‘ } . ! . . ‘ ! =e 
venroon the rates named in the ordinance of Jan. 1th, IS75: also 
os . eet ae 4 
mbocenan Vessels arriving in ballast shall mot be charged whartage 


during the time they may be engaged in unloading, bat which pertod 
<fil thot excel oo THk from the time of arrival, provided thasat said 
bosaldast cold to tha eitvoor the whart losse Sane also that Vi ssels 
arriving in ballast and loading exelusively with erain shall not be 
CUA rare thiseny yeents }) rton forthe first lo «aves sie ith) adal- 

, lav dav. | 
at reowitte ¢ Helos rea cheek. and =i) forth Ne mW, 1) order Tod Perky shy 
the Majors memory, | would like to read this ordinanee, which fixes 
ith binayit: thie rates, so thi he Will b 1 }) mse'ss iol] of the whole 


+? 


- . j . . 2 ~ 
per ton for each adeditrona 


thine. duoorder to retresh vour memorv. and be certamn that vour 
meiioryvy is aeeurate of What is contaimed It) that ordinance, | will 
rend vou the ordinance which is the basis of this lease. (Reads from 
the ord nmAanee as pernits ‘| im the “ Ne ee Yrlesanes ‘Tin th Nba Sth, 
ISSt.) Would vou be able to approximate without going inte fig- 
ures make a sal Upp PONTE ition of subtraetion, caused by that re- 


A. |] would not like to make an estimate. Mr. Kennard. in the ab- 


i me | * 2 -_ j | 
senee of What Wo i Oniv te Coblrecttire Th the absence of tacts. 


? ; , , ‘ 
iF You biave oceasion to make that particthiar estimate 
: 
\ [ i\' ! (>{ | rt mi { } Pri A Chast peartieudeal C= lity rk 


} | , 

{) Majer. did Vou hot fave Oecusionh, aurity your ocetl- 
® ‘ . ] ‘7 . ' ; " ‘ ‘ ' ‘ . ) ’ 
oat) swasicey 6) Lie Gilice OF GaPRIDIsStraror Of] Miproverients Of the 

z ' ’ : ; . 
clive al Vow (orleans, to tainKke a earelrul estimate of the reer Iprts 


' } ‘ } + } | . j . . ; 
ied ON pel dittires cohhected With the Whiarves for tie Vears preced- 


ner that time? 
\. Yes, sn 
Q). And the-probable cost of the maintenance? Did vou makea 
i . 
formal report to the council of vour Investigation ” 
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‘). I wish you would look at this document that is attached there 
Lo your affidavit in this case, and state whether or not that is the re- 
prort Wb; le by Vou. 

A. (Witness looks at printed pamplilet.) Yes, the report is correct, 
with the exception of two typographical errors, 

To he found where t 

To be found on page 10.) The printed copy reads: Estimated 
ON} nditures for the coming Hine Voaurs, SLOG : it should have 
read: Estimated ¢ N yo neitures for thi coming Vi ar S100.062: and on 
the following line the printed copy reads: Estimated expe nditures for 
the subs Cy the ht ten vears Bioaale - should have read: estimated exr- 
yn nditures for the <ubseque hntnine vears. That was a new estimate 
tisade for ten Veoars, as will be seen be the lanewuage of the report itn- 
tnediately p receding. 
(). In th: it document ? 
A. ‘Those items are on page 10 
() Can ‘a readily take the correction there with your pene t 
A. Yes, | have done so. 
(). From what source did vou derive the facets and figures con- 
tained in that pamphlet ? 

A. rom a care ful Investigation of thi hooks and records of thre 
i Pray nt of accounts, in the City survevors oilice, and the office 
of the ck partiien|e of adtministrator of Improve lnehits, 

(). Was it possible tw have rhpcnche a Miore accurate estimate, 
eo from any sources of information in existence at that time, than 
you did make”? 

A. Tdont think so. In allof the discussions provoked upon this 
question | have never seen the heures questioned, excep in a 
vreneral Wav. bout he person vet lins pointed out any CTrors in) the 
fieures. [| gathered them mvself and did not trust to clerks 
Chi plovees, | eathered the 1 Heures trom personal Investigation. 

Q. At the time vou submitted that report to vour coadministra- 
tors was the accuraey of any statcment of facts therein contained 
questioned 4 

A. None 

(). It was not? You have stated before that your department, 
the department of Improvements, had this matter of wharves espe- 
a charg r 

Yes, sir: under the charte: 

At that time? 

At that time it was my duty to control the construction and 
cpalring of wharves 
(). Were or were not vour opportunities rather better than those 
her administrator to obtain accurate Information on that 

| rv much better, because it was my special duty to have 

charg ot the work and to mnvestigate the AccouUnTES, 

(). Was not vour knowledge of that subjeet largely due to your 
peculiar othice, and entire ly SU ype rior to any citizen—in other words 
would vou not be considered as an expert on that pte stion at that 
time” 
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A. Tread all the couneil proceedings ana examined personally 
: rm acceounts relating to thie Cy ul =tlon et Wharf revenues and 
expenditures of wharves carefully from 1852 up to the day of the 
' Cils=¢, ania | bi lie Ve 


A. And T believe that [T was in possession of eve ry material 


‘ ; ] j .* ' - = : am wr < 
te eoblliiectead 7 thy tlie , Veehitles “ane exXpepailtures Prowl lS. to 
; : 


' 4 \\ ' as > 
tt Cisiit \ I | if til —=\Waeel Vi l] bii¢'s edd) 
FO dace oo hat | wisl 

() Yi =. Bil bijor, here Is Gqulte a long question Livekl Wish to 
ci™@ WK , ave, on + ila«cil it it al i?) Tae thera S & li | Like Oniy Wil\ 
7 ’ , , , 
that | can make the wi vice TEaabyer, Ula question and answer together, 
7 ; , . . . 

hborter, lL iils <a suit in the t4 i States circuit court, castern 


cf] i} L 4] Lu Wisk, | Liaise C)traehiata iV \li- s1pp Packet (lom- 
peti V agaist this Dresclil lessees oO thas Whiarves of New Orleans 


- 
i 
; ; ' ] ; | i] 7 i . ” y 
Lhe Oboech OF Whilehii is to etbtoil the Collection of thi present wlisurt- 
, , ’ ‘ ' , 
a EA cauxX. Ol iif rouUbied tba Lies 4 Arerces pide ATE CACECSSIVC and 


‘ ; , , , ” e . . 
bevond a reasotiuible Copppensatton for thre Tneriittes furnished by the 


11 e, ' } ee I | . rt bill 

CHV Of New Ortlentiis to combhieres lt is alie@wed in this bill of ecom- 
a a : thos coc beientan » eae bo mst ho nen beeen vl :, hicl 
prdatadl ball i eat | tit 2 | i il siat ¢t t)i t\ iit COPTIC es Lite ‘ | \\ bie il 


the lease is rmade it is provided that the person or persons to whom 


, ' 7 . ’ } ; i] , * ? 

c-s ; ss, ;. ; ‘ '% . 7 > oo ’ * 
sfirtit bp lehithddieanted Lhe sald revenhtll Carre oI. US WAY UM pro- 
: " ‘ F ’ } s} ' +* ‘ 
> OCEGT. SERLLE GUC ities WilATVeS, Labie beers caliad fe eos Thi tiie Condition 


\ 
ee a oT ‘hd ae , ¢ as 
lt) While ii siilbbe? TAN oD Coty Line PET ChiiV Gol Mav. ISS]. and shall 


a. ’ ’ ’ ; ‘ ‘ ' oo , 
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; ‘ 

v , . + > * 

; ; arr ‘A 7 ’ he | ay . »ox7 9 ’ ye i 9.4391 ‘ - 
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? a ’ 1 ) } } +) } | | 
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J 
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‘ ; ; = + 
Pies \ Worst te\ rive — ~ aN? biel] 1} bial i) exceed 
,* 7 : 1 — - ] 

SPOMOOL00 dr amy on r  Secti lof the ordinance provides 

that t s Tliis CC} rhe’ V rves 1h Tront of the Civ im this 
} } ~ | 

' t t tt} ' ~ j . . 

(aot ] hii ri gy | ‘4 ft 1} . | ow eee ti] \} \ we to hill lip it 
i 
ae 9*8 ; , 7, . , * } » : . 
ame au st vear ot thelr contl Pas to piace the outel 
= r i | 7 t } ’ ] } ’ , | } ” 
cdee of the . he level now established for the steamboat 
’ ’ } S| 
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‘ ‘ " ‘ ‘ . 
eden i) yc} 1 =i" l rie ] I Ol a Freguial 
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+. 
o " " 
») i ; 4 . . " »* , ' " ¢} } 
Loe yt atria ; £3 a . oP ‘ i tly ‘ 3 + si ‘ij iti BA tiit \ pcdit 
' ' : ’ 

; . ' ei , " _ ‘ . . ? 9 ¢ ‘ ‘ , 

ACPI? Oa Lille CO PAC I li iil Vetthents ob the outsicte (>| 
cf. ] ’ ’ ; ' , ’ ’ i] t >] , ; Pm ’ +,? 
Lil ars Os ™ . een ' L?j ' i ‘ea ‘ta ‘ ‘| =i asta ‘i ohd] tits oo Ge « 

, | ° 

| . ’ +} ‘| ‘ . 
to rebuild Hew vetments: to replace those that mav perish o1 

i 
" . " 
] . ‘ } ’ ' ’ ; s* - *¢ ; . 
OC Chest Pon i i San 4 3-48 Gee ut? , biel CVU TINY ttle’ TITS Wo Vours of 
, po Be ’ - 
? ’ 9? 3 ’ , , **% *» . 
Tide mai i| ‘ ' ‘ ’ ‘ ‘ ‘ . i] ic] ] haa C45 i ‘ ,¢? | ia eee to 
. 
‘ As ” ‘ . 
1) ier =i le r VI i me ray “ii e att i ip" | t PeiVitledit iy! 
ri } | — } ; . ~~ 
sed. MPEP OOD ihkdd tO KOC] e same alwavs mn the bes order ana COll- 
} . + t ‘ P } ’ °F 

seen? yr 44} t ? , ] t* ‘os i 

Gillon Pare @ ee pe i? Wilabie 1d) Q)) Uil@ Salli ChOCUEEL ET ct cil ij to reouli 


7 a 4 ] . ly | » | . ‘ } _ ’ + | ] ] . } 
thre ssline TE destroved, Whether OV Geeav, Caving of the banks, or the 
} | : | , ‘ ih , *e) ** ] : — 4 ’ |} +} “14 ’ 
bed OL the river, storms, or otherwise, MmECLION ot the ordinance 


provides that the said lessee is bound to furnish (1 call your‘atten- 


ie tle i ie RR Sea 


VS. MRS. CATHERINE M. AITKEN, ADM X, €¢., ET AL. 209) 


tion particularly to this) seetion lt of the ordinance provides 
that the said lessee is bound to furnish all neeessary apparatus and 
lieht, with the electric light, all the levees, landings, and wharves 
from Toledano street to Congress street. being the entire business 
river frontage of the CIty ot New Or Ans—the lanipes or lights to 
be polsnee dat ne ereauter distance than 250 feet part, and the height 
at which the same are to be erected to be determined by the city 
council—the said lamps or lights to be kept livhited each and every 
night from sunset to sunrise; and the class, quality, and make of the 
“iii livlits to be cl =1rhiate 7 Ly the said CIty council Section 26 of 
the ordinance provides that the said lease or the farming of the 
said w hartige « harges or dues are to be-nedlpudicated to the person or 
pre rsolis are eine tO receive thie lows =f rate or rates of Whartage, ana 
to pay annually tothe city of New Orleans, in equal monthly instal- 
nents, the sum of & LOQO0—S50,Q00 of which shall be devoted to the 
maintenance of a harbor police for the protection of commerce 
along the river front of the citv, and the remaiming $10,000 to be 
Sel pare ana le voted exclusive ly to the pra tnent of the salaries of 
Whartingers, contravention clerks, signal officers, and other emplovees 
of the levees In connection with the departments of commerce of 
the said city, and in) connection with the foregoing, to keep 
ith the wharve ~ lit with the els ciric lielits, in the sid ordinance 
elsewhere provided. Tlave you paid attention to the question 

thus far? . 

A. Yes, <ir. 

(), Now, | wish to know if the various speciiications, Or any of 
them, just read, were eliminated, were excluded from this lease—or 
In other words, if the lessees were not compelled to make the expend- 


‘ 


itures that have been enumerated im ms (“uestion whether the 
’ +)? . Far ‘ ] petavey +f] eat hy pie ‘ " én O02 ri a ie ; ll . 
pres itt iti {i Witriige, Wi i so PFie_id wale aun e biidyil Hig woul ‘)] 
would not be In excess of a reasonable compensation for the use of 
the wharves 
| eo Ss : ; | . Rian 2 , 
| believe 1t would be in exe ss—]IPECIV Ih CACCSS. 
Lara Iv in exeess ”? 
Yes. sir 
, ° ' . . * 
(). | would state to the witness that we have in our bill of com- 
plaint signified our Willingness to pay © eents lnstead of 10 ceuts— 
: . . : ; | st ‘ ; ts a4 . ; 
i Wottld like to ask vou Whether, elim rhetki ite the bic‘ tiis | have | ist 
| ‘ } , ‘ 1y } . | 
read. Whether 6 cents a LO stent oF lt) would not be A rensonabie 


colnpehsation ? 
‘ . ' , ’ 9 
Obected to by Mr. Denegre upon the ground that the witness 
sporti ot) ae ? i* -—«" atk x" ‘ri TTT? ~ } j ly - 5 ‘ "| ‘ lore { th) » Te ‘a ar ; 
‘ i aati it i : ti ii ¥ dis li ‘ ‘ iif ts iat KI} ) pee on i it rrbdacagee 


} 


’ ; + ’ : , . 
ahd of the revenues derived uhder the lease as at present Iki CXIST- 


(>) Answer it now. 
‘he prrese nt rate, [ trick rstand., ix LO cents aton for steamboats ? 
} 


hat Is Tlie “uestion——sayv 


Would not 6 cents Instead of lO be a reasonable compensation 


27—117 


2105 Pik OUACHITA & MISSISSIPPTL RIVER PACKET CO. ET AL. 


LO thie I 8sCcs lor the i quirements ot the lense, eliminating the items 
Which | speentied and which | contend are extra’ 
A. | think so. 
5] (). Tha re Was such il thing i) eX Istence al the time you 
Were administrator of Improvements, iis thie lirarbor police, 

Wis there not, major 

A. T think it was organized during our—— 

() Was that police paid differently from the ordinary police of 
the citv at that thine ’ 

A. LE think not: it was paid on the rolls of the poles department. 

(> Plad or not that been the rule in the antecedent history of the 


city ? 
' pee } ? , " 
A That was the rule. that thev were—that a certain amount was 
:, , , } ‘ : . 
predlel bhites thre CIV Treasurys On Joa! pL Tp rcrse =, but the persons ren- 


’ . , ; } 
dere the services were put upon the rolls of the police department 
’ ’ ' ," 
Obiected to by Mr. Denegre upon the ground that the rates of 
; ! : : . 
The ake prcartnnas ntsof the citv vovernment at that time speak for t 


— 


eelyes nied ire the Lyest a*\ heli nee Of ther Contents. ) 


() You are familar, of course, with the duties of what is known 
as the harbor police ’ 

A. Only ina general wav: had no specific connection with that 
departnurent, 

' ° " ‘ ‘ . 4 ' ’ ’ ' )* 

a Are the services rendered by what is called the harbor previ bare 
services exclusively for the benefit of commerce, or are thev Nyeot, an 


, — ! : a } P ' } fe 3 
poraht of met SUCH SeTVICes as are renee read it) the Whicle broav ot ¢ - 


yous by the vreheral pred dar : . 
‘ ] " } 
A. Both for the protection atid in the diterest of comers thied 
” ; ] 1 I | 
for thr Preservation of the publie peace and iis reaitlon to the we 


fare of the whole conmorunity 

(). Couisel for complainant states to the witness, in order that he 
Praca basave ii clear comprehension ot thr question, that It is conte Piedad 
on b halfof complamants tn this case that the tax for the pavinent 
of ths harbor police under no circumstances should be drawn ex- 
elusive l\ irom conimerce, unless the SCF, Ces they ren ' are CNCItU- 
sively for commerce, and are absolutely necessary to commerce. 
With that eXP! ination do Vou repeal the answer that Vou dade 

before ? 


ad he A. Lanswer that, in my opinion, the services are both for 
- 7 ’ .. 1, . 
thie purposes of commerce and for the public Wellare 
: , 1 ; 
() ls it not absolutely necessary or a necessary come blistod thasat i 


. * l- ay 5 eiiten 
the pore “Cent lessees are eXCUsed Tron Mane adhv OTleiiad Copstrue- 


tion connected with these wharves that the prescnt rates are in ex- 


t 


Cess Ob Whit would be nee SSarVve to ory them a reasonable Phi preds 
sation 2) (Objected to by Mr. Denegre as leading If they wi 
excused from UTE original COUSTPUCTION, from spending mone. feor 
ith original COMSLPUCTION, such cus thi electric lierlit ibid stiely a8 this 
revetment levee and bulkheads ” ; 
A. You mean monev incidentally— 
FP To o1Ve vou the lea ¢ sxactly—— 
A. The original construction would apply to the wood-work 
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(). Any wood-work of the wharves which was not in the nature 
of repairs. All this work, all this electric light, all this work, | con- 
le rel, Is orleipal construction : Cahhot by consid red anything else ? 

A. Well. the distinetion there would be that the original con- 
struction applied to the wood-work of the wharves, and weuld be in 
the nature of necessary work in their maintenance, to which you 
do not accede, as | nnderstood., 

(). kor the purposes of this questlo . | want to make this eXpla- 
One of the rs will ¢ ain to the witness one of the 
Is th: i. @ re 4 { the haw, no tax can be laid 


_ 
belt ieeth 


pepaidd points it) tills cas 


Upon commerce at all for an original construction, Inasmuch as we 
contend that, une ler the decision of the Supre me Court of the United 
stites, TO see ‘I peel COPP OR ition Is allowed to eollect., in the shi ip 
cf Whartace, CHV More Mone than would be a reasonable cot peh- 
Sittlod) [ol tha use of structures antec a ntly belonging to the COrpwO- 
rition. That is our main port in this case. Then, | understand, 
-triking out the eleetric lght, the sum set apart for building the 
bulkheads an thie third district, S40,.000 for police, wharfin- 

the vers, Tro Vour knowleda ot tha UN pe tise ot keeping these 
wharves in pr ara boc awed from the facts which vou have 

ready testified to, they ¢ ve kept in proper repair tor the neces- 


<aryv purposes of cohpmerce at a less rate than is charged in) ths 


\. That is my opinion 

() Lhe) vou » cup pe m know. Naier, whiat comedition thie wharves 
ere tb ht tine Lteee thy loaever- I iv Biliran lease commenced ? , 
‘1. ou Sas made a personal examination, and caused a detailed 
ha report of the condition of each and every 


survey to be made wit 
(9 T would be glad if vou would state as briefly as vou can how 
ir condition at that date compared with ther condition at the 
date of the inception of the Aiken lease, which was in May, SSI. 


CdLoreetend ta 1 \lr Deneger bon thie erouned tlrat it lias been 
ven in evidence that an offieral re Port Was mide ual the tithe that 
heer. Kilerman & Co. took chiara and an oth hal re pron thiaede at 
7 tliat Joseph A Aiken & Co took charge. Those ofhietal 
ports speak for themselves. and are the best evidence obtatnable 
to the comadttion of this wharves ual the dates therein specified, 
he Withess not having these reports before him his testimony 

Ist beet aay he Vaorue, } 

\. T cannot answer vour question intelligently by reason of the 
not before me the report of the condition of the 


vos at the time that the Aiken lense was made. | had knew'!l- 
of the condition of the 4 harves at the time thr boven r-belles 
=“ Wiis WM ile, ry Mie out of ofhee at the Lite thie Atke 1 


<« Was trade, | have not the data by which I could e#ive an intel- 


(>) State the condition of thie whi irves at the time the laver- 
ilerman & Co. lease was made: that is the one. as [| understand. 
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thisat you made a careful lisp ction of at the time vou niade a care- 
ful inspection ? 


A. PQ of the wharves were in wood order and required no 
S 
WAR | work, 17 r quar 7 patching in places. 1] required re building, 


(4) needed nerW flooring, o reqaired repairs, amounting to Ze 


prer cent. of the orleial COnSIPUCTION: S&S required repalrs amount- 


blige lo 20 per cent. of the original coustruction. 
Q). Were they not as a whole in an ave rier condition—average 
had condition 


4 Ms P ’ . ,* 

(Ohbjected to by Mr. Denegre as leading 

A. Thev were in an averaee bad eondition. | would state in that 
COIIEct le bs fhcdl trntorot it MVemments o theecity, lL had only 
] ; ’ j 4] . = 
Cpe oft thre Wiharye fool ss [| i POUT TIOMtiIIS 


() Prior to that time ? 5 
\. Prior to the Kaver-Ellerman lease 


{ t i% . 
(oubse! for complainants bow offer th evidence 


i 
oe ; ° 7 ; ° 
amined the witness on the stand. lis printed paniph 


i [ entitled 
i 

“Remarks of bk. A. Burke. acduimistrat of jmprovemrents, to thre 
5 \ 

city counerl on the subret of the len: f the wharves. Ww ‘hh 
he witness saves should bear date of about Mav. IS75. as part of 

t 
his testimony and explanatory of what bas already been 1 he atid 
tenders to the counsel for defendant the same for cross-cxatenpation 
‘ . . ‘ ' . 
(Jross-examination to be continued at some tuture day. 


a . “a } 7 1 } Fx ; ’ 
Testimony Laken fri] ae seul. ‘sry Beha ; fis f 4) eid ji fits, ai fiig f dilies fil 
+ . ” ; t : 
Moses: Menuet, Howe d: Printio. New Orcas, La. eee 


Captain ANprew J Carrer sworn by Mank Breepen. Jr. notary 
publie 


. 1! . i | i r , p ' : @ » 
examined in eliief on behalf of complainants by Judee Kewx- 
sanp as follows: 


Q). Where do you reside, Captain 
A. LT reside in St. Louis, Mis 
(Q). What is vou ‘pation ? 
+ Steam boatn i] Captain 
N vor how don Ms bave Vou been ehaeuwe din t | 
MO A. L have been steamboating about 27 vears. 
,. Detween wl) if Ports. 
A. St. Louis and New Orleans, and Memphis and St. Louis. 
What is vour present occupation? 


—_ 
~- 
~ 
ou 
_—— 

/ 
ome © 
— 
— 
+. 

/ 

/ 


, S.3% ; ;  £f ‘. : , 7 ‘at ? 
lam Copan (*| thas -fonmpe! cy Of New (Orienns 
iy. Did vou ever have anv connection with thr Scudder ? 
\ . a ly 4] ‘ ay , , *- } ] j , 
1? Pelt tj 1} 414%) sy ve , 9) ‘ . . . 
A. CS, rs DUET at bbe CUI T dha Fabbaerior about & years 


(). between Whit PrOrts «bla has PHI 
’ ‘4 i a ee ] 
A. Between St. Louis and New Orleans 
& 2 Are vou fanuilar with thi Whartige Charecs 


Orleans, St. Lours, Cairo, Memphis, and Natchez? 


A. VY S. SIT. 


wae fo oe ee eee oe ee sn 
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How do the rates charged at New Orleans compare with those 
charged at St. Louis, Me mphis, Cairo, and Natchez? 
A. Well, they are much larger than those at those place ~ : 
(Q). Can vou state with accuracy with regard to the charges at St. 
Louis and at New Orleans ” 
A. Well, we pay at St. Louts 820.00, think it is. We pay in 
tv of New Orleans here nin LV and some odd doll: ars: | lorget 
be exact amount. 


— 
al - 
- 

D> —" 


. SYZ pa 

A. Yes 

‘J Is vour ¢ irra, thie cargo Vou handle in St. Louts, larg r than, 
or smaller than. the one which vou handle in New Orleans”? 

A. Generally large 

(). Larger in St. Louis? 

\. Yes, sir: we put out a great deal of our freight between here 
and st La iis, 


, , } ? 
(). Is the same thing true with reference to the. cargo that vou 


si : ; if ' ; ati ‘ ‘ 
+ _ =. e 


A. Yes: we put out considerable before getting to St. Louis 


| = 
Dats’ . j 7 ™ 7 . ' e . 
att () Do vou put out as rege a traction of cargo Which vou 
’ . P . ' s . . 
Take {pil ‘iT Yeu Corienps teil 2 ] re*sic'i) ed | Louls tin Volt] (ya) 
’ ’ } , ‘ *, ’ ’ ’ ‘ 
of the cargo whitch vou take on ‘e Louts behore re chine AY \\V 
Orieans ¢ 
\ lon 
A. wt, Sil We aol t peu ‘ if mf t : suc? lil 
4 
Q. What are the charges at Cairo 
\. [thin there for the round trip—I forget—817.00, 1] 
F LHINK We pre Lhie’be for Lie revtlyiad ti ger pce er ary ' - 


, ? ’ 
H . s+) ¢ ‘ ‘ ; + 
believe, or SLOLOO: lorget how Whin - 


r . ois ' . ~? ; . ’ ; : —— ’ 
‘J You have testified Ln r L Is SLU SY (reieri be to previous alli- 
davit) 
‘ — ++) } | 
A. Yes, sir; 820.80. 1 had. forg the figures. I could hav 
t ; . . i? ] 
gotten the exact figures off the books 
> , ‘ . } ) 
‘) ou got the exact figures when vou made this atlidavit 


You ; 
\. Yes, sir: [ got it then. 

(). Tlow long can you lav at © aire 

A. As long as we wish: one or two davs ; sometimes we laid there 
four or five days when we returned from there here: sometimes in 
the winter load there and return 

(). Do vou take on Vour cargo there sometimes 

A. We load there almost entirely sometimes during the winter 
Season | 

(9. What do you pay al \ mplits the round trip? 

\ Wi ll, | really forget how whet rare that statement | had 
the fleures, 
().~You can refresh vour memory. This is sworn to by you— 


4 


s bond 


# Yes, sir: thrsat Is if | what Ver is thie re Is correct 
Q. At Natehez? 


A. 86.00, T think. 
‘The round trip? 
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(). Put out a great deal of freight at Natchez’ 
th g A. Yes, siz; we put out from 200 to 400 tons on a trip at 
Natehez: that is one of our bearer =t trad) ne polluts 

(). Against what do you land at Natchez. [low is your landing 
miade at Natehez ? 7 

A. Land tlonystel of a whart-boat at Natchez 

Thuis « haree thasi’ Vou tave spoken Ol covers the entire chara a: 
\ ‘| ball Covers thy city clare . we pray cLTL ci gre hit t here to atte ne 


lo our DUSsihess 


’ . . , , 
es ‘re hae’ etal raem Te lites) LO ti vie by the cittes—those Vol hniive 


A. Vi 5 Sir that Is tiie CIE Wl irlave Phial spenk oft, 


\lr Denegre obrects too the testimony om thi erouned thiat the city 
. ‘ ; ’ ] 
Hlerent cittes tix the rates and are the best evi- 


oo 8 } , 
2. Lou have been paving these charges a tolig tite 
34 ) 
(>). Llow lone? 
v. 
’ } | Wa ] ‘ 
A | ava’d? PAV ile Wiharhioe a“iwaVvs, OUL IW ta hi reeieed chi SOE D 
; 


ih I~ the amount whieh vou pav at these vartous etties ever been 
} j | ° ‘ : ] . | | j 
disputed—that is, have thev ever elatmed vou have not prude thie 
' ny . 
Dbroper amount! 
t i 
A. No, sir 
' 


SCVOrREal 


aa 
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- 
—- 
ad 
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— 
- 
~ 
f 
= 
—- 
— 
— 
— 
i 
— 
oe 
- 
_ 
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ne Wharhioe 


a: ee ‘See. aa , 
Lthics AL icast We Cc Hip laibied wvwoutl it, aha lahiawed fo Te- 


i 
} ; ? ] | ’ ’ , 
tlhose mn NX W Q)rieatis for hiaubiine redder Hohe Ubioawad Yin lerdal 
| ' . 
| i i . . i } 
\ Well. SIV. tive da le’ G1] Dbetier There, dn the city oF Al lout 
! ' ‘ o ’ } ‘ ‘ ; ' ; 
[hat is, thev are hot crowded Tor Wharl room aus We are here We 


: 
have more room there to do our business. 


OS a3 is 1 ivoire 7 ht anv bett | prrerts ected” 

\. Yes. sir: it is better proteeted. We receive our freight 
there under eover of the whart-boat ltas haunted riglit hoard ul 
the whart- boat, close to our boat. which lands alonesid 


" , . , , ’ ’ 
° ; " ; ? » 3 +} 7 «+ 9* ‘ ; 
Decne Wi Cir) | mave lO enenen Up) LLP Pati lds, 


() Because vour Ireiviit is thder cove Without Lhe tarpaulins 


5 RENAE AE 


1 
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A. Well, we take our freight aboard the wharf-boat; it is hauled 
down there: we don’t take it and store it on the wharf, as we do 
hie re. Sole times it re We have our ire orlat scattered for a “quare, 
“ll Over the Whart. 

(). Tlow about skidding” 

A. Wi lI. we, of course : dont pray iis much for skidding. 

Q). In St. Louis? 

A. Ne, oF. 

(). Can vou state the reason why that is! 

A. The reason is that we have our freight under cover of the 
Whart-boat. Wi take it aboard as fast as it is hauled down, usually, 
because itis hauled to our ‘stawes, to the enarad of the boat. The 
labor Isa real deal less. We dont have to move it more than 20 
to OO fect of the wagons. 

(>). llow much less, taken as a whole, do vou estimate that the 
charges in St. Louis are than they are here’ 

A. The eharges tor handling frerehit 

() Yes: for Whartage. The whole busin =s, | mean. Whiat 
wi) care thie ‘ ntire CN Pelise * Whiartace UN Prebine - ih ‘el Louts iis 
compared with New Orleans ? 

A. Our wharfage expense is 820 there against 892.40 here 

(). Is it nota fact that vou sometimes in’ New Orleans have to 
Carry Vour Lr rorlat al rood deal furthe r——a ereater distance than vou 
doin St. Louis? 

A. Phat Is alwavs the case If) Ni \ Ori itlis, We do hot have Lo 
carry it but a short distance in St. Louis. «In St. Louts it is hauled 
right to the euard, alongside of the boat. 

(). llow far in New Orleans do vou have to haul it ” 

A. In New Orleans, sometimes it is about 50 yards to 7 vards, 

’ rc distanee that you have to 


Zt | aah oi 
(). What is the reheral average oF t 
earry it in New Orleans ” 


A According to the ordinance thev hav here thie claim that 
the wagons are not allowed to haul on the wood-work, though in 
fact, however, they sometimes do. | do not know that distance—the 


: . . ’ — 
distance out to the dirt: fiftv vards, | suppose, or more, perhaps @: 
and then when we receive a great deal of ‘freight thev have to still 


drop it further out—' lat is. when the V rush it down ina hurry. 

(). When vou are compelled to put vour freight bevond the planks 
are Vou compelled fo Use skids” 

A. Yes, sir. 

(). Otherwise it would be damaged 

‘A. 


{ 


Are the chances of retting in when you arrive at New 
Orleans as wood as in St. Louis ” 

A. Oh, no: nothing like. 

{) Wohasat does the difference consist mn? 

A. Well, whi nn Wwe get liere SOmMetities Wwe finicl the wharf SQ) much 
crowded with steamboats that we have to land head on, crowd in. 
In threat Cuse We have only a narrow gaheway anid a Very Harrow 

Portion of the whart to put our freight on, and we have to 
270 = vo further out. I have had to lay outside here of other boats ; 
could not get in for hours. 


Yes, sir: that is, discharging freight. 
>». Yes. 
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And hh: ive to load across the othe boats ? 
af , sir: not allowed to do that. 
He if Vou by: iVer tee so ~itul: iti | thi: i! Vi tl hh vd LO lana with head 


A. Yes. sir: when we would get in head on and the stern would 
inthe river and we would have only one gangway, that 

is forward. In St. Louis we lav broadside, and we unload amuch 
easicr : in other words, have two gangways there, Ilere there Is a 


a Aa! Tt al ot Al ¢ “nie \\ cure it! wea mhiore Tooth t | wre. 

() Do vou derive any special benetit from what is known as the 
Wharf police of New Orleans 

A. | dont know. No, sir; not a particle that T ean see. 

(). Do they render vou any service other than that which thes 


render the other citizens of New Orleans 7 

A. LT dot think they render me as much, if they render any of 
the citizens any, 

(). Dothey render youany service in watching your freight ?. 

A. Xo, sit. 

(). Do you employ yvour own watchman ” 

1. ¥es, sit+ Wei miploy our own Watelimian, 

(). Well, as faras vour freight is then concerned, is it a matter of 
CUTAN Thbeotane ht to vou wi ther there Is any police or hot? 

"A. Nota particle 

(). [las there ever been an occasion since Vou have been coming 
to this port that the serviees of the police would have been beneti- 
eral? 

A. Yes. sir. LT ean cite one instance when we had a strike here 
ou the whart: the men, at least a part of the men, Were willing to 
work, and a cane catia lone cna stopped the men from working. 
‘The mien were w illine lo work at Zo cents an hour, ana those red 
Came nlone and made them SLO. They Were willing to work lor 

thits amount, ane they crea this hah amount of Onley, 
ae () Wola thie eall thas loneshoremen ” 
A. TL believeso. Tam satistied if we had had a few police- 
mien thi re We coulda have drove those fellows away and let the work 


ea Ol. 


) bic Nake heave any On thrice prvi emen ? 
th 
A. 20, Ot; ho policemen Ib sich 
(). Llow long did that condition of things continue ? 


ei Well. dont KTLOW how POT they “a viaanced the labor here. 
l think. to 40 cents an lour: PT think it lasted. sir. a month or two 
months, 

(). | It thot to your know leer threat those strikes have occurred 
Prec ue hth Lt) tits port. 

A. Yes, sir. 

(). Is it to vour knowledge that thev have been promptly put 
down by the poles 

A. | have never seen the police around. 


By Mr. Dexnare: All this testimony taken subject to the same 
objection. 


of 
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By Judge KENNARD: 


Q. Now, with reference to the electrie light, Captain, does the 
electric light confer any substantial benefit upon your steamboats ? 

A. No, sir; [don't think they have cver derived any benetit from 
it all: | am satistied I have never done so. 

(Q). Do vou unload principally by night or by day ? 

A. We unload by ity lielit. 

(). Ix that more economical than unloading by night? 

ee 

(). You por fer it, therefore. 

A. Yes, sir: we can get more work « 
time: have to puy them more Mmrones to work at night. 

(). When Vou have occasion to unload at night, would the electric 
light, as it is now on the levee, be sufficient for you to unload your 

boat, or would vou have to use another lierlit t 
262 A. Hlave to use our own lelt. 
(). ‘The electric ight would not answer? 
A. No, sir; it does not give us light on our boat or on the stage. 
? 


} 
' 


lone by the men in the day 


(). Ldn = hot come far f hough out? 
A. Xo, sf. 
{). What is the distance from wher your boat lands against the 
Wharf: where would the nearest electric light be to yvou.if you were 
on an exact line with it? 
A. Well, | do not know the distance: it is from the rear of the 
Whart if is— | should think, though it Was about 220) feet, is it 
not, Captain Kirk (addressing the gentleman present)? T expect he 
knows exactly: [do not know. Ido not know the exact distance 
the electric posts are from the water. (Captain Kirk says, 120 feet.) 
Well, we cannot always lie right Opposite to the liorbit. 
(). You know, without ref rring to the exact distance though, 
that, as a matter of tact, the electric lights are not hecessary for your 
purposes to unload there. 
A No, Sir. 
(). Is the eleetrie light any special benefit to you in getting into 
the wharf? 
A. No. sir: I do not consider it is: | know we have to use our 
own Lights when we land. 
(). Then vou do not consider the electric lights of any use other 
than asa luxury ? 
A. It may be a benefit to the citizens of New Orleans. IT do not 
consider it a benefit to the steamboats SU ppose it Is some benetit 
to the citizens of New Orleans, the same as it is m lighting the 
streets of the citv. We do not want it, | assure you lf ean man- 
ace to get out in time and back aeain. the same as I have done for 
forty vears back, very well without it: the gas light is good enough 
lor me. 

Jie () | tha =prace allotted to the <team boats in New Orleans 
ample for their purposes ? 

A. In some seasons, sir, it is not; we are very often crowded here 


for room—verv often—right now, tor instance. 
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(). Right now’ You have alr ady stated that vou are sometimes 
compelled to land outside of other boats. 

A. Yes sir; just prior to giving this testimony (referring to pre- 
vious affidavit) | had to land outside of aship that was laying at 
the steamboat landing discharging lee 

Q). Where was that” 

A. Leould have gotten in—I could have got a broadside gangway 
ana pul rity fre ror dat out much cheaper. 

(). Where were vou landing then’ 

A. We were landing up about, | think, about the foot of Poydras 
street somewheres along there: do biol rere niber ‘ xactly , it Is 
in the steamboat landing for Western steamboats 

() Phere las been son testimony tuken mm this case on that 
prolnit, sued TP desire to call VOuUr sp cial attention to What the other 
side say with reference to this matter of facilities for landing and 
discharging ot steamboats. 4 iy tain hay testified that the facilities 
at, ii hot vreater, here than da the CITY of St. Louis, ae 
IVs boats have TAN better tacilities for landing than 
Yours: 

A. Yes, sir 

Q. Why? 

‘A. The havea private wharf—a portion of the wharf set aside 
for them to land—and their boats go im there; they bring their 
boats in and lay thei barges broadside to the whart, and they are 
hot <ubteet tor dye hie crowded un 5S Be are, tiotli I advantage bh 
having a private steamboat landing is that they can discharge their 
Cureo and leave it there on the landing longer than weean, <Iniply 
becatse they have gota private place there to put the freight and 

there is nobody to complain but themselves 
24% (). Captain Ray as the captain, | believe, of the * St. Louis, 
New Orleans and Mississippi Valley Transportation Co.?” 

A. Wi ll. he leis Lene 1) Vice-president of it ; he is & large stock- 
brolale I 

(). ‘Phat is the line’ he is connected with ? 

A. Yes, sir: the “St. Louis and New Orleans Transportation 


F 2 lt was with reference to that that he spoke, If the facilities 
afforded vou—if vou had the same tacilities—vou would have no 
enuse for complaint? 

A. Novsir: T think not; if we had as much room as he has we 
would have room tor much better landing, of course. 

() Are other boats allowed to land there where this company’s 
boats land ” 

A. [| think not, sir 
(Q). That is set apart for their exclusive use, is it 
A. [think so; that is my understanding. 
QJ. Then, it is not fair, or is it fair, to compare accommodations 
afforded the Mississipm Valley ‘Pransportation Company with those 
afforded ordinary steamboats ” 

A. Isthink not: we have to take our chance and land wherever 
we can; we are subject to being shoved out in the river, to draw up 


etimes 


‘) pre- 
ner at 


ieway 


vdras 
it Is 


thiat 
other 
and 
lities 
ae 
than 
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our stages, our gangways, if any boat wants to land; we have to 
slack up our stern lines: then we are allowed to hold onto is the 
head liane " no line except our head line: if a boat COTNCS in) under 
us we have to slack up the stern line and let her in. 

./. You have already testified, Captain, to il large experience In) 
this matter of wharfage; I would like to ask you whether or not 
the charge for wharfage at New Orleans is in excess of an amount 
Which would realize a fair compensation for the use of the wharves? 
\. Well, L think it is; it is very largely in excess 

(). You think itis verv largely in excess ? 
258) \. Yes, sir, according to my judgment 
4) Now, under the existing lease, which is known as the 

Vike 72 lease, the cits has imposed, by the terms of its lease, thie ob- 
on the lessees to pay S40.0000a vear towards the police, 
SOU00S for bulkheads, and they are obliged to erect: the electric 
lehts whieh vow see onthe levee. Now, as a matter of business, if 
they hisel not been compelled to do thes several things, would they 
Pyeol besa bene 1} cated to take it nt a le <s chara and Ihipwose a I = bur- 
de hoon commerce ? 

A. Undoubtedly thev could have done that mach less and made 
the sume profit as they do now. That is a very singular tax to tax 
cotmmeree for, certainly. We get along pretty wellin St. Louis with- 
out the eleetrie lights. "aan 
() Now, there ts a claim madein this suit that the extra charges 
niade here are justified, in ameasure, by the special advantages 
Which these lessees claim the steamboats have bv reason of the as- 
signment to them of a particular portion of the levee now used by 
steamboats. Twould like to know what vou haveto — on that sub- 

: } 


ect Phe lessees claim that they are Just tied in manne such charges 
" ; ' : . ’ 
as thev ado against the steambouts because of the great advantages 


tliat the st amiboats I ive te re over other ports in having a special por- 
igned to them. Thev say, because von are al- 

real to land between Povdras and some other street below, or 
Whatever the limit is, that vou have by reason of the assignment of 
thysit martiecnlar place so much mreater a ivantages than vou have 
elsewhere, that vou ought to pay more for it? 

A. L donot know: [Leannot see where it is. It 1s for the aecom- 
He lation cnt Tnve rehants threat We land this re. 

‘) itt speaking of this advantages to vour boats 

\. We land and put the freight out wherever there is any wharf 
pace. The merehants would come there and give the freight to us 
3 It is nothing to us 
246 ‘) Do you haveany savso about designating the place where 

Vol ought to land : 

A No. “iT 
You are not consuited about it” 
Wi are pointed alt that place ; that has heen the -team boat 

for the last 50 vears, I suppose—probably over 
are simply shown this station ? 
is, sir; we are generally shown it by the wharf-master where 


7 
, 


to land—what place to come In-at 


‘+ 
qt] 
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Q). It is your opinion, though, that though vou are assigned to 
threat particular bodies ¢ sotmetimics Vou are deterred rather than faeilh- 
tated by landing there ? 

A. Yes, sir; Ly bran Ing to land there, where the wharf is Very much 
crowded, it is very expensive. 

(). Is there not avery great accumulation of steamboats at that 
particular port ’ 

A. Yes, sir; sometimes there is; verv much crowded 

(). Are thi re cut \ advantages known to Vou thist the city itself 


. ’ ’ ; . e 
derives from the fact that that pertion of the levee Is assigned lo 


— 


steamboats 7 

A. Yes,sir: Pthink they must derive a great benefit from it on 
account of the accretions there that occur at thrat prodil The wharf, 
it fills up there, and the whart is extended every few vears. PT don't 
s—thev make anotly r 


know how often—some 20 vears or se, perhay 
street and sell the property, as Tunderstand. it is very valuable 
property—the most valuable property mn the city of New Orleans, | 
think. 
(). More valuable than the property opposite the other wharves ? 
A. Yes, TP think so: more valuabie than any property in’ front 
anvwhere, | have been told; [dont know 
(). Your idea is that the citv gets back some monev in that 


4 _ 


277 A. Undoubtedly. IT know there has been new blocks of 
buildings been built on the front, caused by accretions to the 

cily Wharves, 
i. Now, there is a claim made that the nee mimodations eviven lo 
the steamboats at tl 


if Ww) rves hae re are @fTrcate.?r than those afforded 
to other cratts. Is that true” 
A. You mean the shipping? 
Q. Yes, 
A. | dont know. | can t see where it Is 
C2. You can’t see where it is: don't vou know that it is not so” 


A. Well hat having cul) \ Sips or anything of thr kine, | dont 
pretend too KEP whist Lies advabhtaves are, bul ol Os them ving 
broadside at these docks or Wherever thev land: thev have a broad- 
sie Pali wil l never seen a stip ving heal Ol} dong the work 
over the head, putting the earge out as we do. 

QM. You regard that as an advanta 

A. Yi s, Sir: cl great advan bere 

(). You Cilio law VOur bens Lynne sdstde’ 1 

A. Verv seldom : we sometimes do in the summer, when there ts 
not much to do, not many boats running: but when we need the 
room the worst there is less room on the wharves at the landing 

(). T belteve vou have already stated that vou have come into this 
port stnee the electric lights were put up: 

1. Les, sir. 

() And that vou do not consider them univ a ly thtauve to vou 7 

A. Novstr, Edo not consider them any advantage. I can sav 
this much, that thev are a very poor leht. 

(). A very poor light” 


ad 


4 Laan tie broadside 
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A. A very poor light as an electric light; they frequently almost 
go out. T have sat there at night and seen them almost disappear 
entirely ; Hhnever have seen thie hl roout f ntirely ; but they are certainly 
the weakest excuse for electric lights [ ever saw in my life. | ean 
say that much for them. 


215 Cross-examination by Mr. Denrare : 


4 
due to the faet that steamboats land there ? 

A. Of steamboats landing ther 

(). Yes, srr. 

A No, sir: | do het, 
Q). Then what advantages does the citv of New Orleans—what 
ereat advantage inn threat respect does the citv derive trom allowing 


(). Do vou think that the accretions at the steamboat whart are 


the steamboats to use that whart 

A. Simply because the aeeretions form. The land makes them 
and keeps making out until the city builds the wharves out and 
they sell the property. 

(). Would not the citv be in precisely 
now if the steamships landed there mstead of the steamboats ? 

\. Undoubtedly she would. [T do not think it would make any 
litle rehece 1 the chet retions which wotuled tl ike tha re’, If the shitpes 
landed there it Wouldn’® increase the value of the property as much 


he same position us she Is 


as the steamboats running ther 

(). Wiis r 

A. Because the steamboats do more business; they doa passenger 
iis wel] us ch fre ier hyt trathie Uy) anid down the river: slitps do lial deo 
it. 

().. Do not you know that the landing where the steamboats are 
is the landing nearest to all the merehants in the city of New 
Orleans ? 

A. Do all the merehants bu 
() | ask vou if you do not know that it is the nearest to those 


< ° 


ld houses close to that landing ” 
merchants ? 

A. Yes, <Ir: if the steamboats had been | boiling at Jackson street 
the business part of the city would diave been there, very likely. 
(). Dont vou kro that it is me aires! to all thie large houses 
279 in the eity Don't vou know that it Is nearest to the large 

business thoroughfares ” 

A. Yes, sir. 

iJ. You sav that it. Is very valuable property alongside of the 
bank, and that the city of New Orleans derives a revenue from its 
sale. Now, is there not a verv large open space of ground in front 
of thie landing’? 

A. Yes, sir: but it is occupied by railroads; the eitv has given i 
to the railroads after we paid for i 

(). Is there nota larger Oper spree of land there than there ts 
atany other point In the citv of New Orleans? 

A. Yes, sir: | deo bel know bout What thie ge 1s, fal thier is a V4 ry 
eae largve- umount of bytrsinne = done thie re than cil anpothy r prart of the 
Whart—I SUppose ten to ohne: s if] they have hot enough POOrTL. 


*?) 


’ 
—s 


—! 


a i THE OUCACHTTA & MISSISSIPPI RIVER FPACKET CO. ET Al.. 


() You say vou land anywhere they tell vou. Is there any other 
place in the city of New Orleans that vou can land, do vou” remem- 
ber, how, between Lie fal 


he landing—between Povdras and St. Louis 
sfroets. Wty re VOU Can 7 echaree Vourearvods Vou dont VOUP present 


A (dap TOT row thiat there Is anv other place | 
(>) You say vou dand anvwhere thev tell vou: that there Is no 
: "gee = Ly "ee } Y | 
ereat advantage conferred upon vou by allowing vou to land. be- 


; } j “ 
LWoeed) Poveras and Si. Lous sf reots 
4 3 ly | i ‘ ; ‘ | } . | 
® | “Oniv beer the custom of steniInnboats to ado our DUSTICSS 
4 
cat Uda bhiddinhne’ Toy Cuil 
1 , } } ae artsy, Wa ) 
‘) LHe re APOLHEL Place threat You cabbiahab abled tto Vour Dus ess 
\ . } | L ‘ | - y 
\ ‘\ witli LAY BR EHCTe WHeCreveil ve coun vet to the Wharl 
} | 
(>) Narte thie pela nate the localttres 
\ 1} P 
Wee Pe not been lookine for ans 
(> 3) 1) f sayy 7 
7. 
| | ; | 4° | ’ ; ] , ' ] 
\ iO lool KRTOW Of } tia ] bits Teeth) Cbbe Ctistoti to phe 
4 | } | " ’ ; ’ } ‘ ;} 
Prpeey ‘ae Pheak pore tired Vy Ober polices 
i . i 
0) Q). Do vou know of any other place inthe citv where ther 
} } 
Is fi mrere’ c'ppot] Ope stiece Ob CTO TO acecothhodiate thi 
" i | { i } ] ’ j ¢ ’ } 4 
Priddy ;.' i ts tii«t i] Petty rij it) ‘ tril tiie ok eee. ere = 
y ] ’ ’ ..% ] ‘ ] 
\ j S PEtryy Prasat lye il- i t\i hid) iy 1} Lovie ta) leatael ctl Ttperd] I Lit} 
} , . } . ; ] ’ 
landline | disued to @o Uy) too chdhed Chis ireve Lhe Trerght Wav above 
; : " 
the steamboat landing 
+] . 4 
{) Wohiey Lil i 
\ 1) if ain Pi Stree or’ ctted) f it (‘iim 
, ' ’ 
() Do you know who owns that ground up at Thealta street 
’ 4 3 ’ . 
Wiel youl Bat OTF VOUr Carrvro 


' ] } eg ] 
; ‘ ’ ‘ . ‘ ; P : ? ‘ *,ee* «#5 seal ‘ 
chareed hore are IrecliV 1 eNXeess OF a lair ata reasohlabie Cchare 


llave vou any knowledge with reward to the recerpts from whartaa 


A. Well. LT have some knowledge lL know what [have been par 


\. Edo not know what the expenditures ar 
, 
() Llave vou VV wWilOW deve of it 
\ | , 4 wi blide ] ’ | rr a | ' } | } r\ 1} 
phi iN \ ive OF What mnoneyv thas be Pspent on 
s | | . ’ 
ihe WihitVes \\ pepe \V i pitied —~Wiie this Western} ti it} Donaits Pieeaee 
I } ’ ; ] . 
Pave Dech Watlculne Toa Tol it atst ten or tWeive Vears 
1 } 
() Have vou anv knowledge of the length of time that a whart 
' ? ; 
LUStlali tN Sis 11) Libs po} 
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~~ 
28] \. Yes, sir; with a little repairs, of course. 
(). You refer to the steamboat wharves? 
A. Yes, sir. 
(). Have you any knewledge of the length of time which the ship 
ter Wharves last’ 
; A. Well, [ do not see why they should not last as long as the 


steamboat wharves, unless it Is washed away. 

(). Ilave you any knowledge of the proportion of the river front 
of the city of New Orleans where the bank caves, and the proportion 
where the bank vals ¢ 

Xe tae... 

(Q). What is the proportion ” | 

A. I think itus that the galh is much larger the Cavilig. 

(). Have you any actual knowledge of the matter coming from 
observation ” 

A. No, sir: only by looking Out as passed, 

Q). You Say that steamboat wharves will last about ten years 

A. | would judge so, with a little repairs. 

(). Is that based upon any actual knowledge of yours” 

A. | have never had any experience in repairing them or build- 
Ing them. 


} 


ve KENNARD 


by Jud 


1). You have seen the repairs going on, though ? 


« A 
\. Yes. sir: I will tell von what I[dobelieve. At the wharf where 
We land | do not think that there has been 10 per cent. of the 
— 


Halley ( Np riche 7 (>t) the whearve =~ jor the hast ten A uals thisat We have 


peita Whartage ‘ thatais what | believ 
by Mr. Denrort 


4 aptain, of the citv of New Orleans were to sell the portion of 
the levee, the portion of ground in front of the stentmboat landing. 
ail that portion except up to within ZO feet of the wood-work of the 


} 1 ! } } j } 
wharves, how long do vou think it would take—how much longer 


(mo Vo think it would take vou—under the condition you 


ey have stated. the crowded condition of the wharves at thus 
port, to unload vour boat ” 


‘7 


1. 51 they were to sell it 
(). If they were to sell it within 20 feet of the wood-work, and ‘you 
only had the wood-work and 20 fect of the land to discharge your 
freight, could you, taking into consideration the crowded condition 
of the wharves at this port, do it 
- \. We could hot pout our cargoes out on that: ilil thie <teamboats 
that run here conld not doit, because there is not room enough 
(). Ilow much do you pav fora wharf-boat in the city of St. 
r A. We own a whiarf-boat. 
«2. Does not the CIty of St. Louis furnish the wharf-boat ? 
A. MO, Sif. 


QQ. Llow long have vou owned this wharf-boat? 
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You mean our company ? 
Yes. 
Well, | don’t remember now; owned it several vears. 
(). Do you remember how much you were charged for the use of 
the wharf-boat prior to the time you became the owners of this whart- 
A. We were not charged for the whart-boat 
OW no furnished it to vou ? 
‘A. Wi it belonged to-some gentlemen, and We paid them citi 
dyeney. 
(). You paid them an ageney 


‘) 


(). ‘The citv never furnished thas wharf-bouat 4 
Q). Do vou pay anything for the privilege of vour boats laying 


A. We pray a tak. & l ra yn rtyv tax. thin K. 
2S: (). Do not vou pret Wharfage on the whart-boat to the city ? 
A. I think not. 

(). Are you sure of that’ 

A. T think we pay a tax to the erty, 

7. You Pav a tan Ol property the same as on all other property 
gn St. bouts ” 

A. Yes, sir: and we have been paying a property tax on steam- 
(). Can vou state positively as to whether the wharf-boat belong- 
lig ta VOUP COTA Paves wh irtace . 

Aw No, sir: TP cannot say: we pay a tax; [do not know how they 
enter it, Whether it is Whartagwe or a city tax. 
(). Do not vou know ,as a matter of tact, that under the ordinance 
of the city of St. Louis the whart-boat ts called upon to pay wharf- 
age - ; 
A. No, sir: T know we paw a tax: [do not know where they put 
ia: never Tak dd: Lut it isave ry stall cvlie mernnen so much a Vear, 
it amounts to very Litth 

‘) ne Vou clin harere ened ek iv Vour fre le hit at Pe, Louis on} the 
Wharf proper or on the whart-boat ? 

A. We recelye if (iT) tha Whart-boat. 


() Can Vou l a lisc? af tliat Wirart 30) the eity ot Sf Lous with- 
out paving for the Wi vf host ‘4 


A. Coan we do wlhin 

Q). Can vou make use of the wharves in the citv of St. Louis for 
the purpose of vour business without the whart-boat ? 
A. We can do it: ves, sir. 
) Youean’? Ts not that a sloping landing there 
A. Yes, sir 
(.). Very steep ‘ 
A. No, sir: not very steep: verv easy grade. 
(). Hlow long would it take vou to discharge a cargo such 
984 as you take on at this port on that wharf if vou did not have 

LN Whart-boat’ 


} 
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A. Well, [think we could do it quicker than here, because we 
have more rooti-—-—mMmore wharf room. 

(). Do vou mean to Say that the space in front of the landing 
there is greater in the city of St. Louis than it is in New Orleans ? 

A. I think It 1s. 

(). The distances between the houses and river front and the 
Water Is greater” 

A. Well, ves, sir: it is different at different stages of the water, 
but we can LO upand down the wharf: we can vo up and down the 
river further there. 

(Q). Then, when you say that. vou mean that the wharves are not 
so crowded; therefore vou have more space in the length of the 
wharves, but you do not mean to say that the wharves are deeper? 

A. Yes, sir; it is deeper in low-water stages than it Is here. 

QQ. The distance from the river to the houses ? 

A. Yes, sir; in low water 

(). llow often does the stage of the water there. in St. Louts. pre- 
vent vou from discharging at ? 

A. Well. We Hever bisa thy i| Wi always dischara our freight. 

(). Are there not stages of the water in which vou cannot dis- 
charge unless You had a whart-boat’? 

A. No, sir: it is only recently that we had wharf-boats: there 
was steamboats running there for vears and years without wharf- 
boats, 

(). Was not navigation closed there for two or three days last 
vear In extreme high water; that Is, were vou not able to discharge 
at all on account of the high water? 

A. Not tomy knowledge, sir; our boats eame and got their freight 
on time; never missed sending + boat out that T rem: miber, only n 
the ice 

() I mean without a wharf-boat. Are there not times at 
280 = whieh vou cannot discharge on that levee without the inter- 
vention of a wharf-boat ” 

A. NO, Ir. 

Then T understand you to state—— 
Not while I was there. 


i [ understand vou to say ps tively that there is no time in thi 


- ~~ 


city of St. Louis that vou cannot discharge vour freight without the 
intervention of a whart-boat ”? 

A. There has been a tien when there Was an overtlow threat it Wiis 
all over the wharf; but that has not been very recently. 

). | Lbbpede rstana vou to suv that. as a matter of fact. at no time 
during the vear in the city of St. Louis are you unable to do with- 
out a whart-boat ? 

A. What vear do-vou mean ” 

(). Well, | mean vear in and year out 

A. L-will answer this wav: IT will sav that we have be-n steam- 
boating thi re for Vi ars ana Veurs ithout any whart-boats. 

(). Years and vears? Now, have vou not known some years that 
you could not discharge without the use of a whart-boat? 
| A. I re member mn 1S44 that the boats had to land upon the streets, 
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put the stage up on the street; that-was an overflow; that was dur- 
Mig the flood. It is the same here last spring; [lad to put double 
dunnage under my freight inorder to keep it out of the water: that 
happens here as well as in St. Louts ; 

(). Are not the Wharf-hoats used ly all the steamboats that run to 
St. Lous? 

A. No, sir: there are some that lave no Wharf-boats. 

Q). The larger proportion of them use whart-boats ? 

A. The steamboats are in COMpailes ; where there is a COTLLP ATLA 
they have a wharf-boat usually. 


(). If vou can get along so well without a whart-boat, why us 
one! 
A. ls “use Wwe cah get long better with One 
2S) () blow rrtied Hoes Vou! CODpPanY pray lor the Whart-boat, 
do vou Know 
A. Xo, sir 
(). WW lieut are its landing dues’ 
A. | don't know. 
). You dont know how much 
A. No, sir 
(). You Pay ho dues or anveihing of that kind 
No, sir: TP don't think we pay any. 
(), Dont the boats that land there all contribute towards this ex- 
pense 
A. We pray ath AQEeneEs there, sir: the same as we do in) Ni \ 
Orlean: 


‘) 


(). \\ lsat do vou Pied by ahh AGeHeEY 4 
A We pay, the company says, an agent: they have to hir 


‘Tits fir sO] 


ALCHTS ; we lave to hire ave) ToL Ire tit 
(). «loot refer to that: | mean with reference to this Whiart-bout? 
A. Our othiee and the office of all our agents are on the whiart- 
boats. We employ a rood manvimen toattend to our business, dis- 


ehare ine ‘ar rks, ete 
(0). Whatas the whart in the eity of St. Louts constructed of ? 
A\ lt Is Coblistruct d of “Lone 
') Right down to the waters edge ” 

A. % 

». That seldom needs any repairs 

A. Very often it does. 

To what amount ? 

The stone will wear out in holes; have to take it up and put 
mn news ve rv olen it ds the case — rood deal of CN Pelrse about kee ft 
Ing the wharf upin St. Louis; verv heavy hauling there. 

(). You sav-that in St. Louis the wharves are not crowded to the 

extent that thev are here? 
INT A. No, sir; Esav that we have got more room there than 
we have here to do our business, 


(). Is it not the tact that it is due tothe commerce in favor of this 
port? 

A. Tt as duc to the city: they give us more room in St. Louis. 

2. Don't you know, as a matter of fact, that the citv of St. Louis 
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limits 
A. IT don't know anything about the miles of river front, but I 
Know the amount of improved wharf 
(). are there wn ships that wo to the City ‘of St. Louis; are thev 
- teammbonts that go lo the citv of St. ‘Louis 


have not as many miles of river front as this city has within tts 


*? 


*), 


net a 
is. 
hen bias whole room is given to the steamboats” 


i 
TT 
Yes, sir: the steamboats, barges, and rafts. 
No 
Ye 


(). ships, no ocean vessels are there’? 

A. T have never seen a ship there. 

AJ. mohave said that sh Ps are discharged broadside here. 
Dont vou know thisat it ship ea hot discharge over its head like it 
steamboat ? 

A. If they had no other landing they would manage to get it out 


this same Way We lo. 

(). Don't vou know it cannot be done ” 

\. It ean be don 

\. Such things ean be done: it would cost them a great deal of 
money, no doubt, but it can be done. We could discharge over the 
head, but it is verv expensive: this thing of ean’t be done 1s some 
thing that | never saw vet 

()) When vou say vou discharge over the head of your boat vou 
meth) Vou dis ‘Hare over the forw Th reibper Wis 

\. Yes, sir: T mean over the bow, not over the jJackstafl: 

Lite te but we have to pout the stage rivlit to the left of it and run 
out alipost <tratolit out forward in order to vet out. 


(). Captain, what do vou consider to be the best steamboat land. 


< i . 

o) y thie r vy of New OO) 11}S 

\. There ts but one that | know of, best or worst 

‘J ‘| iere Is bourt one that can be used as a steamboat handing 

\. Well. there is but one that is used as a steamboat landing 

(). Lask vou which do vou consider to be the best point along 


the river for — landing 
\ Well, e landing where we lane is the by sf, I ~hould think 
1) Now, vou sav that vou employ vour own watchman, that vou 


‘; 


iit MerTive any spechal benetit trom the river prmores 
} e > 4}, . t } I ] 
“e- qi t | ie whart police Were lhethcient Vou would need watelimen 
i . 


A. Yes. sir: anvhow I don’t think we would have much freight 
fwe had to depend upon other people to wateh it, especially the 
New Orleans polree, 

‘) When | understand vou to say that the eleetric helits are of 
o benefit to vou, do you mean to say that you don't need any light 


at all on the river front at night 
\ We need liorlit on the lronmt: of course we need it Wie nm We 
land, but we have to produc it ourselves: we have te furnish it. 
(). \\ hat I mean, Captain, is along the river: is some light not 
) 


necded, of some kind. at maght time’ 
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A. Well, we have always had light—had us lamps ; they got 
along Ve ry Wi 1] for the last He. OO. or 40 years with thie li}. 

2. W haat you mean is that was is suflicient? 

\. Yes, sir; I think it is. 

Q). Don't you think that the e 

A. If the citv wishes to furnish the electric light on the street 


; 


why we have no objection, but we don't care about paying 
hor Jt, 

2S.) () Is not Shite light (ot) the river tie cessary LO enable your 
\\V ttclima nm to watch your fr perdyt’ 


(). | . li | , | ' == i] \ | . ? ; i? ] te) hiike pene be I { il : 
\. VW ae } ™ lt 
(>) Of all the fi Lt al “] l al ule of the river. It giv 
< meal ou a Orta skbeoa ral alice POrersicie’ Ol Le river. . Ives 
y ’ ’ 
Vol lrerdat aii over the Water, so that You can see an ap proameniny 


(1) | live inthe city of New Orleans. Do not you use the electric 
vehi on vour own boat? 
\. Yes sir: but not in port, we dont. 

Not in port 4 
No, SIP: only to land: weuse it to make a landing. Wien we 
cree] no ane land we pout it out. 
(). What did you use before the electric light 
\. ‘TPorehes. 
Q). Whi did vou chang 

( hange ” Not because we wanted them mn Vew Orleans, burt 


x 1 ’ , 
becamse they are so much better nione the river ih landing > it gives 


’ ; . : . 
more light than a toreh, and we can see with it those loos shies Ill 


\ 
() Poona vou use that Cthectrie 1geut Wa MAKIN a landing 11) the 


() Your electric helt? 
Yes, su 
(2. You state that once vou landed alongside of a ship that was 
unloading ice here—landed on the side of her; is that right? 


, ad > 
, * ‘) e¥ ’ : "sy ; 
isi Seal: mhie vessel 


Was she at the stenmboat wharf? 


(). The wharf set apart for steamboats ? 
\ Yos sir tlie Whirl set apart f ~ Llpioats 
() \\} ii kind of electri olyt s Yotllrs-—\W il system 7 
\. Mine is the Brush helt 
(). Captain, are not contravention clerks and whartingers neces- 
~ 1’ 


? 


‘ 

* | dont Hiiderstana vou 

{) Are hil CORLPAVETILION Cle rR ‘nied Wharhleers nec <—iry an) the 
river lront hay’ steamboats ana ships”? 


ae ea mcm 


ere CNN 
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A. Clerks? 

(). Contravention clerks ? 

A. T don't understand you. (Definition ef contravention clerks 
explained to witness). If we don't need to have somebody to have 
the freight removed otf the whart”’ 
(). Yes. Now, | understand Vou Lo sas that at St. Louis vou lowed 
and unload faster because the whart Wiis el ire 7 much sooner ? 

A. Beeause the wharf was cleared mueh sooner. 

(). That is, L understand vou to sav that the freight came right 
down Into your boat ? | 

A. Yes, sir; they haul it to the boat; they don't drop it a hundred 
vards away from the boat. 

(). | x not that the difference between the stvles of doing business 
between the merchants of New Orleans and St. Louis 

A. Yes. sir: they take canned haul + Fine to thie Persil. Instead or] 
dropping it in the citv, at anv street; the stvle is much better, | 
think: it isa erent deal cheaper than the =t\ le here, it you eall it 
stvle. 

(). low long does ri take you to discharge a full load of 
here? | 

A. We don't earry cotton. 

Q. Don’t vou carry cotton down the river 
ool A: Verv little. 
(). How long does it take vou? What is the quickest time 

In Which you ean discharge a full cargo of treig | 
When pressed for tin 

A. | don’t remember: we never bring a full cargo here; we put 


a 


ity ! } ae . Pe . ! ' 
out half of our freight on the way Stdeah dh there is a creat deal of 
ditlerones lty thint frere : sometitnes Come here and 1 yhurt is hot 


é 
} 
I 


crowee biel Woe pert Coit (ill rr - 4% ise) ) byly qu (‘ih gore r fies 

] . ' ] ‘ : | | ’ ] } ] 
Weare a lone time atl We fave to Walt Until the merchants haul 
he freiais away is order ta wet toon: 2) had to quit entirely— 
| it irerertil ctWil\ llth OPE] if) ioe Mus 4 Percothl . i i\t bi«t! ot? 8 Ait Titi Per \ — 
, , , ! y ; oy ? i ** ' . 
had every Spice fit] | iy) hli | thre ha bred Some Of ll AWAY nomoll lore 


+. } 
We colid Go ahead. 
} . ’ 
{) Are not the whartage charges here at the present tithe less 
nv time since the war, to vour knowled: 


; 


A. LT don’t think there is any difference in the last ten vears;: I 


dont rr mem be ye | think It Is about the same 
©. Do vou remember it at all—mwhat the charges were in 18735 


4 
ane 18,4? 

Fae | think the Same as thie yvare how, if ain hot niistuken Are 
they not the same thing, Captain Kirk’ (Addressing a gentleman 
present.) IS72 1 was not her 

(). Now, how about before the war; do you remember” 

A. | chia het steanmpbout Lye for {| ee War 

(). Captain, from a know ledee Of sterinbieoal nod » vou think thrat 
the ‘“ Natehez.” the “ White” or the “ kd. Richardson” could dis 
charge their cotton eargoes during the busv season, at the wharf in 


, 


St. Louis, and make their we ekly tripes 
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‘ " . , a . 
(). And take on their cargo and make their weekly trip? 


. 


ayET oi ae ae . on «° hel 
Ay ped \. | don't know that thev coutd make thelr Week i\ Url pes, 
; ‘ 4} } +" ; 4} le ay } ‘ Le ; 
Loo ™ tiGt’ \ ii = 1ieoi hast eeeae {)j at ghey ¥ 
. Wr ’ ee ae 7) 
() lomean, in twel hours, discharge their cargo * 
4 i ! ’ e ‘J 
\. Could thev discharee in St. Louis in twelve hours 
7 ieee 
’ t 
‘ 
' p P . ’ } 4 
es . eo had enough men to ado it 
1 ‘ j | . i 
() \\ im biit baver Oo] ib that tyiev use fe) 


’ . ? | J 
cig \ ' nins OlliIs With trucks optoce te (Dj 
; } ‘ | F 
‘ 1} ms : lj Pig if¢ a age tj ry ae “= | Lours | Walle rr upli 
; ; I | ; ‘ } ] , i? verbal 7 = | 
| Poerasaede tpt} (disc em él reat deal OF Tremtt tia 


‘ — 
wl 4 
5 } ’ 
; } ! } . ii :? f ' } ? . ; ’} 1 
\ S Sar Phen) cv<l \ "—i5 Liif Pere dal pum SC Las Y btat tbl it tWat\ 
’ ‘ ’ \' j ‘ ' | ; 
+7 i ‘ ; 4 ‘ a 
saquick as iL t aul Ve have got pien WHgrd root We 
i 
‘ / ; 4’, | ' ¢ | Be ' ‘ +s ¢ | ! 4 ' ‘ ‘ by \\ \ VA ¢ 
(yt? i i ; = \\ i iti rie fal oy. Be at i} ii ii pa & Val ‘ 
; " 
} } } | . | ; i ’ ’ syvnial \ ’ \ ’ 
save? Ft () Pevevtdd, hel uae? Ut) That CiVral ki Wwats \i 5 ek 
4 ‘ ; ‘ ® a th = ; ; ‘ * ; i ’ 
ia i ‘Fi ’ ‘ 1] Aol, tage os, Peidhddii a it wl | as . Ve 1a ' ii Yibitii- 
. ? ’ | sy? t Z ; 4 | i ’ 2 ? ‘ i | 
PrpsasSie'] iiti~ ‘ Potii jf i i (iat = it me} il t Wai i (| 
i 
2 ; , ‘ 
1) it j } 
’ . 
" , , 
; 
| » 7 y 44 ‘ " ‘ ' rr. , ™ : 
‘ i it) tr) i} if) ne piPrere] SELECTMS LEE | ‘ ' teixce 


’ ? ? 1 } " 
pbackagve Vou could charge li Vou 4 dino whartage rates at all here’? 
i ‘ 

\ +} 
¥ oo al 1h . €*3 (iid] 
{ } t | . ! " » ‘ " ‘7% ‘% | ; ’ } t ] ’ sat 
‘ i \ it? She ra aa Lav. alle Vi Lt tatiieriedi Dad VO I yaaa 23 i \\ cae 48 
' } ¥ , ; 
| i ati Litiil I> i It} oo 14] ~“LIiCil (YTS Shs \ ty Lil iS? i} if 


} } } 
less, OWL 1) Liae ball bitics 
. , ’ 
ated () flow pce cant Vol PeeeLe (Pile Vou? para’ 11) st lous 
’ 4 } ‘7; : 
. 7% , 
meen. ther WIth a if iryv’o 
1 } ] ! 
’ , 
., en ibout the same time, if we have the same 
: ’ 
rede edD VV . 39 ae Pin litt ehrortor tre, 41 ‘ + Hees ; 
Etat ria da t7i i #. i i | il bittat Ij i if tithsa 4 I i] rid ft pict ¥* i() 
' ' ’ 1? j 
bite cd Teh] 7. ve I Dut im out, red “O Tir as somMellwics 
. ‘ 
Wi | D Fler ‘ 


\ ° 
; ‘ i . , ; Y) ' 7 '\ re 4 4 1 , 
i it] ¢*] y eee Yaortll i} LPono} i j ne ear Wiis 
Soe 
' , ’ , , , 
\ i*] : rs | r) = thereat +? ‘ tf. » 1 7  * ‘ . ii ‘ 4 { ; 
r~ tii { 7. tht ti i i ™ ,trrgarie ‘Ss tial i Vat] . BF \\ i} (i 
} : 
+ : ‘\ + t ' | ’ ’ A ’ ; / ’ , 4 ,} ’ 
; . so ' i ‘ ‘\ i aara - i ii ‘ ' 
} ' 
; 1} " . ‘ : ' , ’ } '% % ‘ , 
? it \\ th we CAHUCS OF TPS .* | a Vt iVel .* 4 it? j 
i 


, - . it . 1) } . 
~O.O00 nackaewes, | think, for a full load 


A. What do you mean ? Detained by hot gome out, . 


{ 
- 
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| 


ry Lo the bac 


(). By any defect in the wharves or the levees owing 
condition of the wharf or the levees this season 

A. No, sir: not this “CUisOll : have bat, 

(). Did you always go out on your advertised time 

A. O, Sit. 

{ 


N 
This season ” 
No: sir. 

). Hlow many times were you detained ? 

A. Well, I think T was once or twice, perhaps. 

(). To what were thev due ” 

A. It was not due to the wharves; it was due to our coming in 
(). Ilow do you load and unload at Cairo ” 

A. We dont unload at Cairo; we carry very little freight to 
put our freight there, too, when 


* 


(airo: we take on Caryro there: we 


we have it, sometimes in the wiiater. 
nai ). Do you thaimk tlrat the wharf charges have UAV Dhak rial 
effect upon the prices of carrving freight ? 
A. Undoubtedly; all expenses figure in carrving freight; if we 
} : } } 


liad OUP CAPelises left ott Wwe Could Carry Tree CLiCapM ?¢ 
. . ‘ ’ . ’ } ? 
(). Do vou think it makes anv material ditference what the ex- 
pense of the wharfage Is 
rere , ; i - Poe oe P 
A hist Im Colhe aD | Lhe CN Penses of PUTT a sPeaninboat. 
i en “} ! “) ’ a | 
(). Tlow many thousand packages You say 20,000 packages 
i ; ss j . . . 
make a tadli wad lor voul beat. 


A. About that: the package svar 


%) 


’ ee ee Oo 4 rae. 
() Now (ivice iy cnn) preehay = JTEtO st pth. ania chereid 
’ ° . * ; 
cllicd Wiiuil Is the difference Der pPucniuce 
- 7. , | } t | 
A. | guess it is divided: it comes in always the sam here is an 
' 7 , j , U ‘ + Bas 
item there: vou will find it eve: , loo; It Is a pretty big one, 


Redirect examination by Judge RENNARD 


(). Captain, putting together the expenses which you pav fo 
avents ard thre eXpechises for Whartage In St. Louts and in New 


Is the throst GEXNpensive, 


Orieans, making il lump estimate, which 
thi cround tliat 


which prort ¥ (Objected to by Mr. Denegre Upon 
tain has stated that he does not know what his expenses in 


thre ( i}? 
’ } 
have stated. as | libeterstana 


st Louis are fora wharf-boat You 


. P - ; - a my 
it, Captarn, that vou pay S20 a trip for wharfag 


(). The other expense that vou paid, 


7 

\. Ter 

‘J \I\ quest! mois: That Vou praia this S20; that is a paid is 
Wharfage proper in St. Louis, and the expense you a t for an 
agent Now add aul the eXpense in New Orleans for Whiarfage 


whe the expense for an agent In N 


A. Well, this is the most expensive. 
29D Q. By what? 
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A. Our expenses are much larger here, our wharfage and our 


expenses, than in St. Louts. 


{) Llow much greater are those two items here than mn St. Louts ” 

A. Well, I do not know really how to figure that, unless | was to 
Dost mivself on it. 

(). It is very much larger, is it not ? 

A. Yes, Sir. 

Q). Very much larger? T understand that where boats pay a prop- 


erty tax im St. Louis they are not compelled to pay 

That has been the case; ves, sir; [have paid a property tax 
on the “John A. Scudder” after | built her: for some time did not 
prey cutis Wharhice, 


Recross-cXamination by Mr DENEGRE: 


(). Captain, are Vou one of the ewners of the “ Seudder ? 
.. No, sir: the “ Seudder 7 bel ngs to a COMPANY, 
i. Are Vou one ol the stockholders of that COTILPAalis ? 
" NO 1] 
. 


OUT knowl lores, Lhbehl, Is hol Gi rived from thre books of the 
company, but derived from your now iage ee ene of the boat? 
A. TL was a stockholder in the “John A. Seudder,” and [ sold out 
to the Anehor Line. 
Q. When vou owned the “Scudder” did vou pay anything to the 
Vhart-boat, did Tunderstand vou t 
.. previa hha rere ny thie re. Whi 1) | hired ohne to vet Ine a trip. 
(). You paid an agent to get vou a trip 


’ What connection lisied the ront with the Whart-boat 4 
A. Tle was manager of the whart-boat part of the time. 


(), Who owned the whartf-bout ? 
A. The wharf-boat belongs to a company. 
Q. When bese ae v derive their revenue ” 
NG \ Piney ived their revenue by ——s the boats. 
(). Fur the eran Rexagd landing alongside of her? 


: | adih apeney, 
) What was it they paid; what did you pay for the ageney ? 
A. Well, it was different prices, sir. 
’. Can Vou sioWw Us how much Vou actually paid t 
A. No, sir: TP eannot 

lave vou got books of yours of that time which will show ? 


d. e . . 
.. No. sir: | have not. 


ra” ‘ . . ; ] F 1 j 
(). Then vou have no actual knowledge 
} } | ‘ ‘ 
A. It varied: dillerent prices. 


Q. Then vou have no actual knowledge now derived from = the 
books of the “ Anchor Line Company 7 which will lead vou to state 
exactly, then, CXpeltses for Whartage ? 

A. | have no books of the company: the books were all laid 


‘ 


Away . bie r books Wiis 


el 
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7 stimony Tak i hy ( Oise vf, fit t Behat} of ( omplaina mits. at thi, Oilice of 
Measrs. Kennard. Llowe de Pr 8, New Orleans. La.. Dee ISth. 1SS2. 


K. A. BURKE. 


(‘ross-examination ly \r. DENEGRI : ot counsel for defend- 
ilits 


(). Major, I notice in vour affidavit on page 8 sw you have an 
estimate of SZO.000 for eXpenses jor collection, ete.: what does that 
include ? 

A. The collection of revenues and supervision of wharves whilst 
under the control of the department of COPIETCEe, That <timate 
POpPrese bite 7 the CAN PChises of stlin ry On ana collection of revenues, 

(). Lh) vour estimate Pils rede Lyi i: thi oth , See ning vou I tt at of 
considera ition entire AY the Xpechses for collection and the force which 
the whart lessees would be obliged to « miploy to run their business : 
What do Vou SUP pose would be a fair estimate of that”? 

A. I should idee about S1TZ.000 a vear. 
(). STP2.000 4 Vear = 3 


25 
A. The items there are divided between supervising—the 
parties supervising the distribution of freight on the place of land- 
bhic, ete.—and the pafrti ~» that Were form riv eneaged i) the collee- 
tion of revenues. 
ie. lr) your estimate here thie other evening you estimated 
that the wharves would deteriorate about 20> per cent. per annum 
from wear and tear. - see that in this atlidavit’ you have an esti- 
mate of Bo per cont, for the siftme thing. 

A. The estimate made here and the one made the other evening 
they are upon different bases; if you will observe, this one iInvolyed— 
this one Involyed— 

(2. Say the old one. 

A. The old estimate was based pron a proposition to fill such a 
portion oft the wharve ~- oft the landings or batture—rather such il 
portion of the batture—as might be filled and graded, and perma- 
nently redeemed from wood-work. [| should say that if that plan 
Wiis pursued, a anda portion of the batture was filled for the remain- 
Ing part, 25 per cent. estimate would be a fatr estimate; this 20 
per cent. estimate was based upon the wharves as they are now 
built, extending back where the wear and tear is not so great In the 
brite rior—that Is, the caving banks: thie UX POSE “| preni t of the wharve s 
is the outside portion. It would be more expe lsive, In other words, 

} proportion, to maintain a wharf, say, of a hundred feet long and 
ae 20 feet mn di pth, than it would a wharf one hundred feet long 
and one hundred teet in depth. The expense would be greater for 
that exposed portion, 

(). Is vour estimate vou made here the other evening based upon 
the figures vou ~ in vour affidavit upon the same basis ? 

A. The estimate made the other evening was not made upon the 
propositl on for filling the wharves— filling the battures. 


} 


(). It was not made upon that basis * 
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A. No, sir; vou will observe there is a very considerabl 
eae difference. This old statement represents this position that [ 
held upon that question and at the time that [ was adman- 
oe ‘ay | . +] ve oe ns) 
Istrator, and is the PrOpositron Chiral presented Tb cas thie COnLrO! 
of the wharves had remained. with the citv, and looking towards r 
ducing that quantity of wood-work from veur to vear that wouled ls 
required. 
"2 That was on the calculation that the entire wharves would re- 
quire rebuilding once every 5 vears ” 
A. That is the ace pte ld estimate. | believe. hhohest the ‘butiders. 


(). Now. Whip rrysnede “ably estinnat of SPOOL for police hey’ Ys Vals 


’ } “) 
} 1) i , 9 ee 2 ‘ 
prcnntee LUNG) CODPLPAVCHLION Clerks 


. | ' : : } ] ' ; | 
A\ lor by Purpose OF miVv estitvvate, | accebtoad thre abounbl thal 
. 7 


: ‘ae 
‘ ; ; ’ ; . , . ‘ 
Wil StLipptilated 1h) tint Cont et. 


() Now, you estimated your repairs upon the basis of 14000) 
. - ' ' . ‘ " 
superticial squares : therefore, if the suiperniedal Squares is ore aier 
| 


than bd000, vour estimate would be tnereascd for just as much, 

would it not’ | 
A. Yes, sir: To was speaking approximately, and based it upon 

the old surve ys. 

() Now, in estimatin: 


. s Your revenues, Vou based that ex<timate 
Herman lense, lied Vol bol 4 


‘ vie . ’ ° 4 : . ! : } ] } 
\. In estimating the revenues the estimate was based Thpoooda Uae 


pron thie chara ~ 11) thre I. 
actual receipts in former years—from the best data T could eathe 
(). The Vveurs that Mllerman lad this lease ? 

\. Prior thereto. 

(Q. Prior thereto also’ 

A. Yes, sir; in fact it was based upon an examination of thy 
revenues trom TSo2 up. 

(). Major, is it not true that the revenue from the wharves do not 
vary, Tnerease or decrease, in proportion to the number of wharves 
there are tiiait is, Is it not due to the commerce of the prarrt ratte 
than to the number of the wharves ” 

A. Well, as a question of tuet. that would be the cise, DUT 
Pat | would think that the commerce of the port would inereas 
if thy facilities Were CXL rade cl, 

#2 What | wish to arrive at is this: Would hot the expcnses— 
the ‘ N pred ise sat th iv or of the lessee 5. Whichever Licapopn Lit 7 fo rtids 
the wharves—be inereased more largely from having the larger num- 
ber | wharves thrsan their rece Ipots would he Inerensed Proportion. 
ately; do vou understand what T mean’ 

\. | don't think that I do. 

(). Well, the larger the number of wharves the greater the ex- 
pense to which the lessees are put” 

A. Yes, sir 

(). Well, now, would the revenues inerease in) proportion as the 
CX Petises licrease ” , 

A. That would depend upon the provisions of their contract, be- 
Coause they riierlit Ly required tO Construct more Wharves than Wils 
necessary for the purpose of commerce. That depends more upon 
thie ters of thre coltract than it dloes Upon the shipping. As 
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understand, the lease specifies distinctly certain work which thev 
are required to do. 

() Well, now, taking the wharves vou have, if you hada larger 
number of wharves the annual expenses would increase more in 
proportion than vour receipts would increase ? 

A. Oh, certainly, sir. 

(). | ask vou thrat (uestion because vou made a calculation here 
of the revenues derived from the wharves, basing it upon the area 
of 14,000 superficial squares. You said afterwards that vou thought, 

lito consideration Whit lieve be Ml viven away to the rail- 
rallroads, that the area of the wharves bringing a revenue would be 
the same as it Was at the time vou made your estimate 

A. Twas under the impression there had been a slight Increase ; 
| think my former estimate was based upon. 15,526 squares; and | 
was under the Impression that the new wharves constructed under 

thir requirements right bring it Ll}, consid ring those that 
tit) had been given out might bring it up—bring the area up to 


taik Its 


on 


1} 0000) squares | had not mu OCCUSION recently to eXabilhe 
carefully the additions that had been made. , 

(). In vour estimate von have $125,000 a vear for new wharves, 
Are vou aware threat under the present reise there Is il provision eall- 
ing upon the lessees from vear to vear to join the different wharves, 
earned thoaat thev are not eredited by that new work , that they are hot 
credited with that work as new work ” 

A. | was not aware of the fact that it was not credited as new 
work. [knew they were required to build $25,000 a vear of new 
Work. 

(9. Well, that would make a material difference in yvourestimate ? 

\. Tt would make a difference to the extent of the increased area 
i>] Wlisil ves that Was requrs 7 to be but 

Q). Now, in the former leases the lessees were only called upon to re- 
build wharves in case of ordinary wearandtear. They were relieved 
irom vr butlding the Wharves from lta dimacge caused by extraord)- 
lary storms orby theaet of God; but the present lessees are called upon 
to rebuild the wharves in anv event, whether it be from an act of 
God, from wear and tear, or humanagenev. Would not that make 

vast difference ? 

A. T never so regarded that-the former lessees were relieved from 
rebuilding in cause of storms. 
). ‘Phat is the provision in their lease 
\ Weil. think that Is a question oft cotustruction 
() No. sir: it is there ip SO Many words i as there in 80 many 
pords, That would m iterially Hicredse the burden of the lease, worttlel 
A. The term mav have been used, aet of God, but—— 
» No. tt i very plain, 

\ Know that Wis a question Very fully discussed, that qucs- 

tion: and Lalwavs held that the ordinary storm was, so far 

| as the injury from storm—it was certainly an injury for which 


the lessees were responsible. | don't know what the deetston-s 
bisave bene 1) pon it. 
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(). Mr. Ellerman testified the other day—— 

A. Mr. Ellerman had a contest of that kind, but how the courts 
decided | don’t know 

Q). And he won it, too. 

A. But I know the position | held as administrator, and subse- 
quently held in the newspaper, was based upon that theory. T never 
so considercd that the lease did cxempt them from storms. 

(). aT niaking Vour Cstilnate did Vou take Hite Conside ration tire 
hact threat the poe sell lessees decrease, are call d th pron lo 7 Creuse, 


them Whartige rates iv) ‘cent. for the third vear, ZO preor cent. for 
the fourth vear, and 20 | 
A. | considered that deer and aevainst that regarded it as 


‘ 
~ — 


more than otls by the probabie imercased tonbage ob the port in 
nal 
(). Don tvou know, as a matter of fact, that the’ tonnage has not 


A. Well. | know there las been a verv eonsiderable chanee in 
the character of the tonnage: but what has been the exaet figures—I 
have not examined the estimates: but the change in the class of ves- 
SiS DRbei\ liave LoL TEEN have Worked the change nN the tonnage. 


But, so far as this future estimate which | speak of, it was based 


upon all the probabilities > the construction of railroads ; the select- 
ing New Orleans asa terminal pomnt: the building of the jetties 
all of those tial ies, 158 a3" bedermne lt, would Prenduice, Will produes, il 
Vast phacreas inh othe te Wige © tlits rt bv the time those redue- 


teons would be enforced 
(). Wohien you tiade vour estimat 

into consideration all the additional o 

thiis | 

\ | idl, =) far ils | rend them. 


e, Mayor, did vou take actively 
r +] ; : ! ? 
peations that Were made il 


4 7 . ** . 
ense over the former rates of Ww 


302 By Judge KeENNARD 

Q. Tread them over to vou 

A. Yes: they were read to me—at least, by Judge Kennard—the 
other even 


+ 
; 
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_ 
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~~ 
~ 
oe 
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o~ 
-_< 
a 
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? 
With relerence to the Lonhnaugve Comlbhng to tiils port 
Yes. sir. 

? } ’ ; ; , ‘ 
Ilave vou ever read this lease of Joseph A. Atken & Co 


4 
| } ; } ores ‘ +? ‘ ] . + \ ; . + | . a ] ‘ 
a read 1 at LHe T1Me OO] 1 S ebOP LTO be Lilt’ COUNCIL Willist I 


Ks ; 
Wiis Unie r adiscusston, ana Lycans rinhnecey Over it slipce: nave not 
; ‘} . , 
rend 10 Very Careniiiv recentis Whe Lil <t1ohi Was Ub ulde 
, . } } ’ 

(ii SClisslol thal Delore Cla Was aaopted Being Oceisioll to exX- 
. - 1] ; te ] } ’ } ’ ’ 
athe it verv. careluliiv, but alter the CLOT LOM & ir tne tease DV the 

: , : : : 


eouncil, why, PE didn't look furthe 
little knowledge of its practice 
ellected, 


(). Did vou take into consideration, then, in making your esti- 


"> Lead 
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hate that thie present lessees are obliged to extend the wharves out 
so us to secure a 25-foot channel for ships and a 12-foot channel for 
steamboats as against twenty and ten, as required in the former 
lease ? 

A. | did not 

(). Would not that make a differ nce in their « N}M nditures ? 

A. Nota vi ry large One, 

(). ‘To extend the wood-work out so as to secure—— 

“A. That Wiis only w] secure ii clrarye I. The mich erthi r ¢X- 
tend the wood-work out or dig away the earth, which is the cours 
[ think, they pursued 

(). It would put them to more expense 

A. It would pout them to adadith lai CNPese > but | by lhe Ve the 
expense Is not so large In proportion | 
(). Now, call Vour ath nition to another difference betwee 1} 


4 
Ny the Ellerman lease and the present bors ln the Herman 
lease Mr. Ellerman is called upon to build new wharves 
when necessary, and Arken & Co. are required to build $25,000 of 
rew Whiarves absolutely each vear; Would not thacat risike a ctitfer- 
ence as between the expenditures to which the two lessees were put? 
A. Well. | don't know what the council required of them, but the 


. ah } , 4 | i 
purposes of commerce would have required them to build at 


LD pss . j ‘ } ] * ; ‘% ] ‘ 
Sr MOO of nditional Wiarves, So that the two icases Wo te] besave 


| ’ a. . . 
been identical im that respect | cannot sav as to the question of 
. | 4] " ! ] 4 | 3: ' ] 
whether the council did require that of Mr Ellerman. [| believe 

' 
~* — f — , , 1 
fromm mv recorlection oF that lease, thev were obliged to da it Phrey 
, : . -_ : *¥% 
‘ j ' s+) ’ " . . * } 
were required to build 825.000 of wharves if the ety council re 
1 
quired thin) to ado so 
7 , , 
‘) Vy . Lorit tii pore ~) iT irs l‘é it] Perel Ted 4 ; | itomco} rer \ 
; 
’ ) 
\ Wi Il, taking the two leases PCOS Terathe | Wotlitk Feral 
+ | , } p ’ , , 4 = +] , } i f . j 
Ltit‘itl <t.* leted)t wie it) Tid | Pees doce i Bh @tele pif Caonlp tye icif tia tf? 58) 
, ; 
Its auls 
’ 4 } e o] } “isi 
(). |: ron vour practi ij nN! rmyv if AL Cj ctit WOPARETTIOUS Cf Lie ee fo 
sabnibistration alia ol Liie Cope] beri Of these pt hii Copp t re (py's 
: 
» } } j } 


af . bas sey 
Would not vou considel that there Is a Very tInaterlil aiiierence be- 
tween the two clauses: that one is verv muel more onerous than 


} 41 . 
the other’? 


: ‘ , , . ‘ 
A. Well. that would be a tact to be asceertamed b COTMP Arison 
. ’ ; ’ ? 
or] the ; etual amount TaAt baeV. Taet Deen required » yh Old beled 
the fornier lense. I Is prestimnmed that a pubire officer will do tis 
, ; } ! 

dutv—that is, What he is sworn todo thei the aw req <it of lim 
. ] ’ ; | ; ‘ ’ ¢ a 

ried Wont assume that he would negiect T 

‘) Suppose Votl hice a rity ‘ \\ i! i Piial apt] f mie Eat Crt} 

‘ 
} > * | , , ] 

Werle miuedl) Dette) off in baat be me’ PPoOoVIsiOd IT {| hiieTiMmah use 


,» ; ? ¥4 
’ { " ’ ; ” ' ¥ ' 
me when necessarv allows a great deal lore cdiseretion, ¢ 
e . " , ? ; , 
7. ’ ’ ‘ " 4 a : ‘ 2.8 eit 
not, than if he asto bulid them when ordered by the counel 


_ ios : ee Poe agen a 
\. The diseretion rests with the couneil: the discretion m forme 
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leases rested with the council, of course, to the extent that the 


lessees had rma it. 
(). lt is not so stated it) the former lease 


4 
9 " ’ a , 7 ’ ? ae | | 
A. When neeessarv and the counerl shall so decide Phe tan- 
eunee used on that proodnah Th Pa first report Was “that the mterest 


of the Contractor ever lies In avoiding bis contract, this cb ereasthg 


os 


' i ; “e% . rt 
his expenses and increasing his profits, and the trae remedy seems 


' i : ; e' : 
| 1 ; | ' 2 se Ceol ‘) — + rs t ; at ‘ . 
l¢> bee 2d) rm’ seqecrpoly OF PALLIDEUE Abed Cherectte OLICCTes, 
e* ] i ] t | , rel 
() Now Miao Vou state | rere thre other dav, that Vout Gotlisi 
: , 
i ; : . ' ; ’ ™ 
Crew o¢’ peel beet) Wotiici Li? itll too oly: erg ti Pippi eMewtes phe Thicil eath \ 
! | , ) 
Lith Ove i flew tiint Vou Wothidl Colsider CXCOssilve | would 
' , ’ } ’ . 
, { ’ Puy 
1 | a) 23 i) per yy Vort] i i \ i tj i { iif bhationd 
! ' | i } i $i ' 
\ \t th me that mv paement was formed about the rate on 
" . ; ) ; . ’»? | 
haa 2 + ; ‘ ’ ; : Led eWue 
' titi | ah j ' i? sTiii? lé ; Tihs Tlie NAVeTs — Bisa ee ot Pt ® 
rn " ? ; 44 | ; . or | 4 ti 1} mil ‘ 7 i*% piseotit ’ 4 
: 4G . ' , ;? -. tj}? ct \ 4 iif ij ti | i ‘ ; hil 
| Vol ! linn | } ae ; | ' ~ | ; ~ ‘ i i} a 1 Teed) i>?" 
Cyrgitet il i rritiW i ij if it puis] ‘?i pe. ' i i i 
’ ’ ) ’ ‘ 
Steud) i} bie] j r ' Sas S20 Lo) Chis co ton for sterippstiltes 
: ot , , } ; , * P ; 4 1 
| | SLESSSE SE 4 ¢ ' i i Waoolkiel itroul Sy eriee ' ee . iit sit (} ite 
t} ? : j ‘ ‘ I ' 1 | } 
N pu (ol) ff Deyists bei | pica \ pore ars CON PLT Ol ALL 
; ; ’ ’ 
qylliibe D a Vera MONT Of dpilhitermiice, as stated mn 
mV formicr testimony 
; + ' , 
() You i\ owl Wiediere ao] this \NPeciis fo Whiett the present 
rr ‘ye Me, l ; 
\ | j —" 
\ mave bot, sil 
, , 
. ' 5 ; ' ; 
() Tlave vou any knowled ft the present reventes 
— 
, 
\ i] | I | | \ i ] m 1} 
" ' ‘ ' ii { Vail . 4 ' 5 in pit? i 
t 4} , ‘ ‘ 
ef ‘4 tf to Your KnoWledve that the pderensed PyROPUT DDE Ov 
Louk | : 
¢ . ; " ; ’ 
ee iif oe | j thi rt 1} Pid hed ie i>\ tiit Piliiranmdets Tiere lpia 
; = | 
? ’ ’ ’ , ” x 
they thie el reospeehyp pene ols MEIN LPO, OUP rivel Pekedes THAN cit 
} , 
'*s ke This 1) +4 } yi? (oi wT 4 ‘| ‘ iis ate pil A Wii liils crt 
; } . 
; ’ ¢ . 9 + > , 
\. Without anv exaet k Wiedee on th prev tat, | should estimate 
” ‘ | | ] ‘ | ; . ‘ 
; ; > " + iy . 
hat there had been a reduction of steamboat tonnage | have net 
} 
Lie i; | I Ts 1) 


h R 
1 j ' } ] j ’ st | 
bone’ the Tive rreonh re to Memphis, con't VOU TAIDK tant it Will 
‘ ' . e, 
draw largely from: the river trad 
\ \\ , , { f ne t] revdyt Wo wnt. ' 
‘ug, 4 So question tha mauve Thoweht OVE Colisiderabviyv, 
| , 
bide | fabhh QoL Th npresston thal a Verve sharp Cotipet tk WI 
! } } . 7 
binateurated fhe boats abd ratiroads and that i will lay 
+ 5 , 
Lie POT Pal cl (‘| a FTL fm: Very rite! i Bae I . iti ‘?) tT} riil 
, 
too Lids peor apne r Coblsivbthent of fi Mota This: port 
7 
— ‘ } : ‘ , : ? _ ‘ , ¢ . : . 
Cate ee Gee \\ i { pitt i ragga ‘ eee eel en beotd VW tht i | itty lj ~e bil 


i 
; ’ 4] > | 1] i. } 
Y ; ’ y . 
Pression) Libkadt THC SLTCOTDOOITS WHI btded fh COORD PCTS has ” Cah 
‘ 
' } } ; 
; : . +4 . ‘ 
iti \\ vs CUO }) i 1) \ Vetertreh ‘ lls! tint me | yu. 
, | ' JN ' | ' 
4 < 
‘) L< i Phil ] ? he i i \] ~~ Peto snaae” an ’ it] ryeer\ *; 2 @! 
} 4 ; } ] +] P 
aT Peat CCU OFF TPC aie tie TIVer. 
1 . © 7 . , . 
+1 i vant i = . " . . 
. Piiii bOaL TLL CLS aiat le thas tral ee Ves, tt 2 


(). Is it not to vour Knowledge that tl 
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road carries cotton and sugar and rice down here that used to be 
curried Ly the steamboats ” 

A. Necessarily so along Red river, but T think, it vou will allow 
Ine, If itis proper in that connection to state, that whilst the New 
Corl itlis Pacitic railroad lL) ings iro along Lt dl rive Pr il considerable 
part of the freight that was formerly brought by the steamers, vet It 
ise will briny to this port thie produ trols of northern iv Nis, which 
Will make a market for steamships 

() lor the steamships : 

A. Yes, sir. 
ty () Dut not for the steamboats? It will hit directly: what 

I mean Is, i will strike direetly at the steamboat mnterest ” 

A. It atfects the steamboat interest wlr re it touches any Portion 


ilong Red river, both of freight and passenger tratlic, but so far as 


the veneral etleet upon the port is concerted the vast imerense in the 
eae 'y ree ' 
Hpiments Which will come in from northern Texas, its elfeet upon 


— 
mR ae 
a 


} : . 3. ; fy ‘ : iB 
‘shipping of the port Qenerany, whilst it might be to reduce the 


t 


' * . ; P | : . " . 7 } ’ » > 
steahhbboatl tohnhagwe Very considerablv, vet if Will vastiv Increase the 


' oe) : } : 7 var ae ‘ . P ‘) et 
POPE) sHilpepelbig Lorrie which Collies to thls pron 
! { ; , ’ ’ ‘ 
7. : e " : » F . ; . 
\/ As af hitter of hcl thus result! - biol tia resi iiwe Vel 
7 PppeFr Paewie’ ‘hy ' ne } } ‘ vat sonar ot ti 
| |S merle resietied., ie’ Tece i are TOW Commie lh ove] iif 
, i + ’ ’ ; ** © as i + : *** } ] 
New Orleans Pacific railroad. fhev are bringing, | think, some 


' , : j ‘ : ‘ oun T ] . : 
S.000 bales of cotton a dave if TP mistake net. when thev expeeted to 


bring in but 5.000 


’ J. ; ; ‘ ] } ‘ 
(). Your estimate of 8508.000 for repairs, Lunderstood you to say, 
few months ago, would have to be tnecreased for the number of 


squares over and above 14.000 which the lessees would be required 


les k cy) It} ord l 4 
A. Yes, sir 
} 


(J. Also have to be inereased for extra work which 1 c\ would be 


amie 


: 
lati Poeepurns : 


called upon to do under the obligations of the lease, 
thier to foun the wharves ? That would be another inerease to be 

“yer s 

\. Yes. sir: it would be increased by any addition bevond thi 
Lp.) “q7uares, as estimated 

\/ Then Vour ¢ stimate, Vou sav, Wits rade, taking into considera - 
tion the reductions which will be made in this lease in the Sd. 4th land 
Sth venrs, because vou considered that the mereased tonnage com- 
rt and would 


Ing to the port will increase the commerce of the p 
compensate for that? 
A. More than COM Ap nsate for that 
(J. More than compensate for that’ 
A. Yes, Sir, 


phy (). Therefore if, as a matter of faet, the revenues should 

COnLINNE for sO’ Teisal, oF othye r to be il 
vour estimate would have to be credited with the reductions in the 
lespae 


A. Certainiy. . 
(). It is vour idea, as T understand it, then, Major, derived from 


VOUP gre nepal knowledge, that thre tonnage which has come to thiis 
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ort within the last vear has been greater than that of the year 


i {rid 
? ; ; . } . . . 
A. As stated, do not know whiat cfleet thy biing of] of sill- 
i | i j ae * } eo & ’ ‘ 
pe vessels. and what result the falling off of sailing vessel and 
thie pheren- Ol the steam tonnage comme to thi prov has head. 


. } } ' ? , - q } 
rom mV reneral KNOW CI, AKT a rough estimate. [think that 
Lie re fas beech ah mcrease, not mM the steamboats, but mn the (Te q}- 


‘ | ’ . @ , ; 
CTal stilbbihy I) OLiehr Worais, shiotlied Save tliat threre hicacl bee lh al 


‘) UP POs 1 were told tha bosnere r, Ellerman and Co. lad de- 
rived Sv joo of revenue a vear. and the present lessees only 
derived S202.000 for the first vear of their lease—now, taking that 
usanestimate, would it not make a large difference in your esti- 
bate 7 | 

A. TP should be very much disappointed — 

J \\ lh. itis a fact.a tact Ih evidenes here —s 20? O00) for the lirst 
Voi) 

\. Did that include evervthing that was due them that was in 
. , 


Q). LT believe it did evervthing, nothing in litigation, then; those 
tL receipts of S202.000, Major, have vou any know!l- 


? ’ } ” j l } : ’ , ; 
mien of the condition of the wharves when the por <ent lessees took 


\ | bisa cL Volt rel knowlecde ‘ 
m Q). Well, have vou ever known in your experience the 
OS Wharves In the Sd distriet and the vd distriet to bein as bad 
condition as they were when these lessees took them ? 


. + ; ; + . 7 } 
* ‘ . ‘ ; ; : | : . 
Ol those Whiarves Whieil The hew lense Went mto elfect thian Wilell 
|: ' let ; ; vas” | ‘ \ ri] 1diT7 j 7 { j }’ 1? oh bys ) . 
ate hE « LIC PUR SS iCaSst ma Orcee. 288d) CLICCL. Live were Lid VOT Nida COL) 
ee : } ¢ ‘ o>) | i. ‘*% ; ' | “> | l; ase 
(tition thh the iower part of the Lat ciistrict aha mn the od aistrict 
i a 7 } ‘ H ’ , ] * : 
Uther both leases at the cotmencement of toth lenses, We re- 
aers4 ! ie 1} ! ‘ FORE, ae On ‘ } . | OF : 
Peradid Cla C ronirweill wWhiart—! thilnk It Was at the tline the alercr- 


*} } : ; } } ; ; : 
mae rhs tense Went nto clicct—alhed one or two othel Wharves 1h} 


| *? is ‘ ~ \ 7 . i] a ; ¢ | . i : ‘ > + 
the Bd distric Wy recollection of the condition of the wharves at 
| i} | ; 4 : Sus : 
Line Cltae Tlie pepe 1 ase Went nto cilect Was that the Wharves 1th 
. ; i ‘ ] obi r sain - . . . ; , ’ > % . 
the tower praarvt ob th "ad soalistriet, berlinds the Whole OF the oad adis- 
— } . ] a 2. : } ] 
trict, Were Thoa Very bad cot ition: thev had been wrecked. : 
; ‘i ./ : . — . , : . ’ =1 : 
Ad. You KnoW thev were dh a worse cobpadltion that When lnller- 


A. \\ i I. with the exception of the ¢ romiwe ll-line Whart and the 
two Wharves that TP spoke of as having been constructed by me as 
adtailnistrator of lmprovements, the situation would bye the seme al 
thi time of the two leases, to thie best of mv recollection, 

‘). biel vou vo down there tal Any tibiae Withinabout, Suv ? months 


ect—the months of June and 


A. f PASS d over the levee at the time that the lease was made, 
Whilst the question was under discussion; and [ saw the survey of 


+ | , — s Ob ep eeree : } , ; 
‘ ‘ e's Peek. it] ' ‘< "Z% i Sie ree’ coed Tiere itilel ith) Prices Ly) Udae tohhage of 


Y 


Ae 


' 


Y 


Ae 
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all the wharves, and have the reports some place about my office of 
their condition. hada report upon the condition of each one of 
the wharves. 

Q). With reference to the condition of the wharves when that sur- 
vey Was made, you say they were In about the same condition as 
when Ellerman took the lease’ 

A. My impression is they were in about the same con- 
O09 dition, with the exception of those in the second district, as | 
stated both times—in verv bad condition. 

(). Did vou see them 2 months after that. when the water had 
gone down low” 

A. I cannot say. 


Ly JupGe KENNARD: | object to this cross-examination : I byeet 
to it as irrelevant. This lease was made por the basis of the 
Wharves at the time it was entered into. | object to it as irrelevant 
on the ground that the figures of the present lease were made with 
reference to this condition ot the Wharves ‘ul the time the lease Wiis 


stoned. 
By Mr. DeneGre: 


(). Major, don’t you know from your experience that the wharves 
In the Sd district and the 2d district cost a great deal more to build 
and ke ep In order than they do in the Upper districts ? 

A. | think they doe—very much more. All my estimates were 
based pron a knowl dye of that tact | think, on an averugee, that 
the wharves uptown, [ presume, would last—take an average—they 
would probably last or at least have to be rebuilt every once Inn, Seay’, 
Sor 10 vears, whilst those away down below would have to be re- 
built every two or three. years. 

(). All of these wharves are fastened to the land. are thev not? 


A. ()}). Ves, sir: tha + are brace 7 thhial bolted they are bolted to 
the timbers: they are fastened to the land. 


Redirect examination by Judge KENNARD: 


(). Do vou or not still think that the estimate of 14,000 squares 
[ is | a fair estimate of the amount of wharves to be kept In repair z 

A. I still think so: T have had no tact brought lo my knowledge 
that would increase the area. 

(). lave you any knowledge whatever of the amount of work 
lately done by. the present lessees under the requirements of the 

lease to keep the wharves In repal 
old A. I have no knowledge of the actual amount of work that 
was done. 

iv: Is it nota faet known to Vou that within the prast Vvear or LWwo 
thatthe police force of the city of New Orleans has been particularly 
Ineflicient ? 

A. It has been largely Inadequate to the wants of the community 
and has been gradually dete riorating, 

(). And has been reduced in numbers since the time you were 
connected with the city government ” 


vl—Ill4 


"We 
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A.. Yes, sir. 
(). Has it not also been reduced in its morale? 


e | think hecessarily so. from tlie fact ot the CLV fs 11h} 


wr to mect 
if the police would be badly parted the city would 5c 


— 
| 


Its payments; 
CelLVe poor SCPV ICC, 

(). Do you happen to know what was the average tore during 
the thé vou were in-the city government? 

A. | dont know, sir: but [think it was over Z00 men more than 
IL is now, 

(). Or has been for the last year or two? 

A. Ilas been for the last year, Ves, SIT. It is nove re eollection that 
the foree was between do and 500 men, anda, if PE recollect right, the 
recent estimates were YS or ZOO tren. | 

(>). Ts it, almost bevond peradventure, true that this pron will 
miunedle, within a short tim —say 12 months—a large amount of Cali 
fornia anid Western vrait, IKasas Vrain, through the railroads ” 

A. ‘That is my impression and belief. 


Recross-oxamiination by Mr. Bexepres 


(). During a considerable period of time you were administrate: 
Ol improvements of the GIAY of New Orleans, were vou nots 

A. Yes, sir 

(). During that time the SUL poe rintendence of the re pairs and con- 

struction of the wharves came under your supervision ? 

ot A. Not the whole of the time. T came into office during 

some three months: | think it was between three ane four 
months— — 

(). You, of course, accounted to the CIty for the work vou did’ 

A. Yes, sit. 

(Q). Your report may be found in the city archives, on the city 
books ”? | 

A. Yos, <1. Mav I state im thieat connection, as a better pi rsonial 
Lo mvs If, that the estimate charged to thy department of prove . 
ments in the archives at the city hall for wharf repairs includes a 
Very Constade rable expenditure for the protection of thi CHV Preootn 
overflow during that season: it Involves an expense of SLI 501.21 
CX PeHses for lator cour hire, and materials nse In the protection of 
the city from overtlow. 

(). bv adding to or filling in the levees? 

A. By building the levees. 
(9. Bulkheads ” 3 
A. By building the levees in the upper part of the city, strength- 
ening the levees: and 11) the CN Pelise - of that pn riod Wiis ¢ Tone f 7 
the contract price fora steamship whart, SIOALOAL, for the Crom- 
well Line. 

Q). That was during the period from January until Mav ’ 

A. Yes, SIr. 

(). During that period what were the gross receipts derived from 
wharfage ”? 

A. would hot like to Say for the greatest period oft thre rece Ipts, 
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because the heavy receipts commence in November: it was not the 
season of heavy receipts. 

() And during that period of time the river is really always at 
it= herolit ane less re PMPs cun be made then than at another period 
of the Vear? 

A. Asa qttestion Ol fact, the river had receded and thie work of 

repairing the wharves had actually commenced in the month 
o12 of March—in the month of April. It had been high in Jan- 
nary and February. a 
(). Is it not generally at its height up to, say, the first of June ’ 

A. Well, that is a matter that | would not like to eX press mivself 

on. | know we were working: we were doing active work. 


By Judge NENNAKD: 


() Were there not some other causes during this period than 
Which You linve testified to which tended to make the outlay during 
that }" riod sy ve citied hiore than formerly ; were there not some other 
causes than those vou have named ” 

A. T think T[T have stated everything, except the fact that the 
wharves were in—lI stated that fact. also, that the wharves were in 
a terribly beac condition ' that had been the case in the termination 
cf otha r erin =. according to the records oft the city hall. 


by Mr. Dexrant 


{). | it hot to Vour knowledge tliset there ure more wharves 
aeross the river mm Algiers than when you were administrator of 
hi peroverne hts | 
A. Yes, sir 
‘) Are the V hot building wharves over there every vear t 
A. Well, | do not know what are being constructed now: [ think, 
thoueh, that is the ease é' 
(). Does the Morgan Railroad Company and the steamships and 


‘; 


those « hole bustness with the railroad COMpany fo OVET Lo Algiers 


A. The Morgan steamships do 

(>. The _s in steamships land in Algiers? 

\. les 

.: All ia it cotton that Morgan brings in from Texas goes over on 


lis ships? 
A. | dont know that. 
(). Principally ? 
A. T should think some; | don't know what proportion. 
a3 ee (). ‘Therefore, so far as the wharfage of this CIty Is COn- 
cerned, it derives no benetit from the Morgan steamships, 
from the freight that he earries off on his ships, so far as the wharves 
s concerned, then”? | 

A. | should sav so. 

‘). Do vou not know that arrangements have been made for the 
handling of the immense grain trade across the river, and not on 
this side’ 

A. | don't know to what extent: IT have heard it stated that thes 
were taking arrangements to cross the river above here, but 
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whether they will bring their grain over there or on this side I 
dont know. Wheelock told me some time ago that they exnected 
to cross above the city 


Testimony Take ii hi ( ise yl, (sil I half of (omp lainants. at thie (ilies oft 
Ne nnard, lowe ra Prentiss, Ni il (),/ (itis, La. r Deceiihe j’ LSth. LSS. 


Manion N. Woop sworn by Mark Breenes, Jr, notary public, 


By the Norany: [t ts agreed between the counsel on both sides 
that the aflidavit heretofore made by Capt ain Marion N. Wood on 
the trial of the rule nés? shall be used on the trial of this ease on its 
merits, with che privilege of cross-cxamination and of supplement- 
ing his affidavit at will by either party 


Cross-examination by Mr. Beneprer, of counsel for defendants : 


-, 
street to Tou LOUSE street, where thie steamboats leanne 1? 
A. \\ hi if a 1s if Cost from st. Joseph street to ‘Toulouse street ? 
(). Yes. 
A: Well, Can Lo Init il calculation, but | Cihbot te] you rieht 
now what it costs. 
(). Did you ever make any of t those wharves” 
A. [lave eve I built auhiy of them 
old | (). Did you ever make an estimate for the purpose of -ob- 
taining a nanan for 68 ling them * 
A. A contract for buildin i them? No, sir 
(). Were vou ever « Ne: Inany manner in the building or re- 
building of those wharves”? 
A. Well, | have sold those Wharve s timber —k now whit the tim- 
ber COs, 
(). llow long ago Wats thisat, yet itty 
A. Well, it was before the war. 
(). Before the war, what was the price of whartage for steamboats 
to lat iil between those points ? 
Well, it was the same as it Is now—10 cents. 
) Think a moment * 
Same as it is now—10 cents—T suppose 


() oe it cost to make the whary: = from St. Joseph 


/ 


_ 


*;, 


A 
A. 
(). Ilow long lave vou been steamboating * 
\. Since | have been steamboating to New Orleans ” 
». In this trade? 
A. have been a aniboautinge s1nee PSo0. but | have been steam- 
boating direct to New Orleans sinee ‘62 

(). 1NO)°? * ) 
A. No: | have been steamboatine here sinee iSo8, | believe, run- 
ning through to New Orleans, but T have been steamboating sine 
PSO. 
(). What IT desire to get at is the price vou paid for wharfage on 


your first iy lor the first use vou made of the levee, of the 


wharves and the levees, of the port of New Orleans ? 
A. At the aa of New Orleans? 
> Te 


4 


am 


= * ~~ 
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A. Well, I don’t recollect it ever being less than 10 cents. 
Q. You know positively it has never been less than 10 cents ? 
A. | don t recolleet by fore the Wir : | cannot Say positively, but 
| think it has been LO cents, to the best of my knowl deve: | can refer 
back to the books: thev would tell what it was 
ole (). Don't vou know before the war it was 15 cents for steam- 
boats ? | 
A. [don't know that: I don’t reeoll et: leant Say whether it was 
or not; | Cuan t tell from me Miory TOW what it was 
(). Outside (>) the wood-work of the Wharves avast which the 
hoats lav and pon which thie Vv discharge their CaTrgoes, Is there het 
a space of ground afforded the boats upon which their cargoes are 
De aced ? 
Outside of the wood- work ? 
’. Outside of the wood-work —what do vou eall that 
\. Outside of the wood-work ) 
en. 
A. Well, that is preanl of—— - 
(). Batture, is it not”? 
Batture: it is not the wharf, because the wharf |] consider the 
wood-woek. 
The wood-work is the wharf; outside of that vou always place 
your cargoes, do you not 
A. Some outside and some inside 
id, As il ereneral thing, bring lt Wii across ane polene (’ if ot) the bat- 
ture 
A. Well, as soon as we get room to put it there, but we have not 
the room sometimes; right now we have on the apron of the wharves 
hundred barrels of molasses 
That arises from the fact that a great many boats arrive at 


ae 5 


) 


this pont at the same time 
, : ' 
A. \\ t’ have not had the rootmi—the Whariage roon—nany 
lately to do it: we have not had the reoom—whart room: had LO poral 


“is hl ‘go of molasses TL pron) the apron of the whart: | reckon 100 
barre os of molasses upon the apron of the whart. 
(). Now, 1) thie tis of thist beat 735 outside (ij the wh bg ¥@S, do You 
consider it an advantage or disadvantage to vour steamer ” 
‘To land outside of the wharves ” 
o re. 
O16 A. Well, it is an advantage, of course; the only trouble ts 


( have het the room: that warehouse ought to by removed 
from there. 
(). You mean the sugar sheds 


A. Yes. sir: it Is costing us double the amount of monev, that 


‘} 


want of room to handle cargoes, that it should cost 
(). You are now speaking of the difficulties arising from the sugar 
eheodds Outs ile of the win inves ? 
A. Isav we have not the room for thie SHOE sheds: if we had the 
room immediately back of the wharves and in front. we would have 
chough—sullicient room: it would do, but we have not the room 


in case they are to receive or discharge large cargoes. | guess 


—_ re amie. tee a ed ee 
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it is eostinge now double really the amount it would had we the 

Poot), 

(). You 

&. ten. 
: 


(). The months of November, December, and January, perhaps : 


ure speaking about this present time? 


< 
ST’. ’ 


A. [tis usually the months most crowded ? . 
(). During the other nine months of the vear there Is not so much 


ret : . | : ) 
crowdine. is there 


(). There is some crowding all parts of the vear; there is crowd- 


Ing sometimes in the spring of the vear, but not generally so much, 
() ‘Phlis is the only time when there is crowding ? 

\. On the sugar landing 

() That ts between Canal and Toulouse street’ 

\ | Charny | kK OW i actly wit it ‘te ulouse streel Is. 

() Coan , ania the Morgan rairone herry : 
“Gen, of sir: the Nlorgan radiroad, 


() Do vour boats arrive always in the davtime or Preey tie ntlv ‘il 


, 


A. At all | 
(). Atall times of day and nignat? 
A. es; ar. 
Q). Do vou bring passengers” 
ola A. Yeu, str. 
‘) Is it conventent or not to those Passengers (oO have a 
helt to direct them across that batture—the wharves and the bat- 


a 


Lilies 


ture—to the streets of the cits 

AS Well, T suppose: Texpect so. We like to have the ht 
It dont pay boats anything. 

Phe bouts clon tf pray ‘toe these ele etrie lielits, do thie 
A. That is my understanding 
). llow do they Pave ior thom 

at thi shape of vharlage. 

Pra thie slnay harfage they yp. 
¢ Gn the shape of wharlage, they puts 

Be Yes, =I. 

Q). Phe boats also Pay tor hie police to take care of their CAaPreots 
ii the ~Ticapoe (>| Whiartace «lo they not? 

A. Well, that is what | understand. 

& SB Yes, sir. Dot understand that thet’ do eare for the Carewroes, 
on the whart” 
A. Never had cl Holecenan to do anvihing threat We ¢ 


~ 
- 
_— 
~ 
. 
— 
-——— 
~ 
oo 
“ 


). Whenever vou employ special policemen, vou mean ? 
‘ 
a | ae 
A. Yes. sir: whenever we wante Panviliie done, 
| } 


() Dovouw know how mans policemen Guarded the cargoes on 


‘ ‘ . ‘ , . . ; » 
the’ Whlinrves of the Cry sinee the econtraet of tile Present jesseces went 
i 


4 rd } , 
Rs don ' nKrOOW 
] 


(1). Do vou know how many guarded tae cargoes before the present 


jt’ cis : 
i Z I ; = ,* 4] ' . ‘ : 
A. (oml Know that thev ever etiarded Moat auyyeyv Gata 
‘) | ~ rl Necessary ar deo Vou ever call LL yan) thie wharthiger anid 
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other officers to give you the proper place for your boat and a place 
hol VOur Cargo as avaibst othe r boats 4 
A. We eall on them when the wharf is crowded with freights. 
(). They are the proper persons to apply to, are they not? 
31S A. The wharf-master; we expect to have the freights re- 
moved from the wharves Where the freight Staves thie re a Coll- 
siderable time. 
\). Do Vou think he is an oflicer that should be dispensed With 
cntirely ? 
A. NO sir: | dont 
(). Now, Captain, what is the tonnage of the boat of which vou 
“are in Command at this date ? 
A. Tam notin command of any boat. 
(). [low many trips have vou run during this past year as cap- 
tain of any boat? 
A. Well, [ have been superintendent of the line; new Tam net 
running on the river now. 
(). What line? 
A. The Red River Coast Line. It was in the spring when I gave 
that testimony there on the “ Silver City” 
(). Were vou running her as the commander? 
A. Yes, sir. 
(). Where did that boat land ” 
A. She landed at different places below Canal street 
(). Below Canal street ? 
A. Sometimes we came in above the other boats when it vas 
crowded below : eould hal vel nN Ly low 
() What is her tonnage ” 
A. 240 anid some fraction. 
). Your wharfage, then, on each trip was 827 and odd cents? 
As 


{ 


Cs, Sif. 


low long would Vour bevat lay al the landing 4 


d. | 
A. Well, sometimes would lay there a day; sometimes five days: 
if there over 5 dave, pay OXUrA, 
(). If there over 5 days ” 
\. Yes, SI, 
(). Pav what? 
“A. $5.00 a day 
lt () Wharfage was $27.00 and odd cents ? 
A. Yes, =IY. 

(). Do vou knew what the revenue of the wharf lessees was for 
the vear ending Sist of May, Isso” 

A. Well, | have seen the estimates, about—— 

‘J. ae you know ” 

A. No, | dont: | cannot tell vou that | know ex ictly What it Is. 

‘J. De vou know what the CX Pelse of the whart lessees was to 
repair, to put in repair, to build and rebuild, and make new 
wharves during that same period of time? 

A. During what period of time? 
(). rom the Slst of Mav, ISS]. to the same date of ISS2 ” 
. Well, all the information | can-—— 


. 


* 
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’ have no facts except hearsay | 
i ; ae ee vo Bl ral k ‘| ] 
A. YO | nave an hitstoricul Knowledge, a general Knowles ve. 
ae ’ . . Fai : 
{). Now. We WIILaskK ior your historical knowledye of then Ci- 
penditures Gaqurtihng that period Of tine Upotl taiose Wharves 


~ 
Teena 
—_ 
; 
| 


P. (one year the first year of this lease. 

\. Well, from the idea T have gotten, it was 8100,000. 
? Phiat |- your hele a7 
A. Yves, sir. 

». Krom whom did vou get this idea’ 

A. From observation »and— | 

). Observation and what ? 

\. From a neral knowledge of the thing 
From vour observation of what ? 


f. m 
A. | Ciili Sec TOW much Work Is done each year Ol) the wharves: 


that is what | judeve Tom 
(1). What else did you get vour estimate from ? 


A. Thatis all. 
Ad. [diel Vou go down and examine the wharves; examine 
320) them in the Sd district, at the time this lease went into eflect, 
Say, On the last of May, iSSi ? 
A. Well, | have been over there—the wharves—a thousand times, 


! 
| PCCR OT), 


(), We are speaking of the wharves of the 2d and 3d districts. 

A. Not every dav. Sometimes for months don't go there. 

(). Did vou see the condition of those wharves in the summer of 
~~ ; 
ISS] 


A. Yes, sir: it is every vear | go over the wharves. 
(). Describe the condition of the wharves in the 2d and od dis- 


tricts In the months of May, June, July, and August of ISST, 
A. Well. some of the wharves had caved in down there, that | 


() Did not build the wharves in the 2d and Sd distriets ” 
Q) Was not every wharf rebuilt, from the foundation up, in the 


©. You dont think so, but vou dont know ”? 
\. TP don’t recollect of going down there and finding any wharves 


built. Cortainls they would hol be all Vwonle 
(). Did vou run inthe St) Louis trade at any time? 
A. | have made trips to St. Louis oftentimes 
(). Did vou pay whartage at St. Louts ? 


What whartage did vou pay there ? 
L have paid ac St. Louis, on the “Ashland,” it was either seven 


Or hine doiars a rip. 


oft os 


ir. 
Vhat was that for 7 
t was for Wharfage, I suppose. 


‘ 


Ste, 


oo 
-— 
— 
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(). What did vou pay, then, for the nse of the wharf-boat ? 
2] A. I had no wharf-boat when I was there 
Q. Did you have a cargo on your “ Ashland?” Did you 


have a cargo on the boat ? 

A. Yes, Ir. 

(). How did vou land your carge ? 

A. [have put up at the wharf-boat at their landing, but I am 
speaking of this particular boat which ran in the Missouri river. | 
have landed there when [paid it. They have an Anchor Line there, 
as every line has wharf-boats there, and they charge you so much 
lo unloud, load, for wdvertising—an deeney all this Is included in il 
lump. 

(9. When vou land at the port in St. Louis what is charged your 
cargo * Whit Is the percentage or rate of Wharfage to be part to 
the city for the use of the landing t 

A. If the boat is owned there she pays no wharfage. 

(). (ro on. 

A. If she is not owned there she has to pay a small wharfage: | 
think if Is about oa or Celts ‘2 r ten. 

(). llow long avo Wits that Vou are speaking of? 

A. About two vears ago. 

(). Now, what is the rate charged on this wharf-boat, includ ing 
the adeency, the CAN PCTs S. the adv rtising, and soon? 

A. Whiat is the eXpelise ¢ 

(). The rate charged. 

A. That is owing entirely to what vou have todo. When T was 
running there, the * Ashland” there, we didn’t land at a wharf-boat 
at all. 

(). I am not speaking specially at any ole steamboat, 

A. When | ran there with the Anehor Line, with the (Carter 
Line—I made several trips for the Carter Line—we paid sometimes 
ohe price and sometimes another forthe privilege of loading at their 
boat, Which was private property, and their agents. worked for us, 

you know, 
Joe (). You have stated that s veral times. What I want to 
get atis what they charged vou there per day, or per the 
amount on a ton of the freight, or, in other words 

A. | cahhot tel] vou the periee . eh treed, lor they have different 
Wharf-boats, and because we landed sometimes at one and sometimes 
at another. 

(). Give us the charge at each. 

A. Well, it has been sinee | made those trips 6 or 7 vears ago 
that is the time I was on the “ Lit Dh Hes” dont remember, but of 
vou will get a St. Louis man here he can give it to vou. 

LY. Well, ¢ “plain, I have some details of what the wharves cost tn 
St. Louis and of what revenue the city derives from those wharves, 
from steamboats, and the Whartage charges, with reference to the 
price for loading and unloading at those wharves. 

A. Well, they pay dues to the wharf-boats; I know that. 

(). That is in addition to what Vou pay to the city for landing 
there ” 


vo—I11s 
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A. ()}). ves, sir: for the use of the wharf-boat. 

(). There is really no wharf at the city of St. Louis made by the 
city, is there? 

A. Yes, sir. 

(). What is it? 

A. They ke po Ulpra cobble-stone Whart there. 

(). hey keep Up oa cobble-stone Wharf, tit Inclined plane, brown 
the hill down to the river? 

A. Keep steamboats down there to wash the mud offas the river 
falls. 

(). There is ne caving bank there, is there’ 
\. Not where the steaniboats hand. 
‘2. All that is Hecessary lo do Is to fix a few cobble-stone ay 
\. Yes, sir 
(). Whats the difference, then, between the landing for 
oP aed steumboats at St. Louis and that at New Orleans relative to 
the expense requisite to keep it in repair? 

A. Well, the exp list —-| cannot tell vou What the « A Pclise Is for— 
heeping, Washing the mud off when the river rises. [cannot tell 
Vou Kacthy that, but | SU p pose the CN Pcrise for keeping the whart 
upat St. Louis is very little outside of it. 

(). The expense at New Orleans for keeping the wharves up ts 
very great, Is it not? 

A. Well. as T have stated, it is, to the best of my knowledge. 

(). Tlow long do those wooden wharves last at the port of New 
Orleans, CSpree ally Where there ar Caving banks”? Is it not th 
veneral rue they cave Cveryv Vear and have to build new wharves ” 

-\. In certain poruohs of the CHV I is: iInother Partlotis, as W here 
the stenmboats land, | never knew it to CAVE. hiss 

(). At the steamboat landing are not the wharves constantly re- 
quiring repairs ? 

A. Yes, sir; they require repairs every vear 

(). Llow long do the wharves last at the steamboat landing, taking 
tas a whol 

A. [suppose they last 5 vears: about that. 

). Dont they sometimes wear out in 3 vears, completely? 
A. ‘The planks may on top: [ dont suppose the wharves de 
). Tlave vou ever paid wharfage at Vieksburg’ 

A. Yes, si 

). Thev have no wharf there at all” 

A. No, Sr. 

» You have a wh urf-boat ” 

A. Yes. Sir. 

(Q). They make vou pay wharfage, notwithstanding thev have no 
whart? 

A. Yes, =r. 

(), You have to pay the wharf-boat besides ”? 
24 A We pav—I believe thev charge, as far as I recolleet, S10 
for landing there: don’t matter whether it ts a big or small 

boat, 

(). Then vou pay the wharf-boat in addition ? 


' 
A gy enorme ornament once ne 


a” 
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A. No, sir: I think that is all we are charged: I think this $10 
charge is for the whole thinw; that is all, 1 think. 

(). Is not the wharf-boat private property ? 
A. I suppose; they charge you, | think, for the business; it Is 
oOwlnge to the business the V vive Vou. If they vive you ho business 
| «lon t think you have to pay anything. 

(Q). Now, at Natchez what do vou pay” 

A. [ disremember; | cannot recollect. 

(). Well, take Memphis; what do you pay there? 

A. Well, I think we pay at Memphis—I can’t recollect for certain 
Viait we pay: but we pay a big wharfage there. 

> Ne arly as much as New Orleans” 

A. I dont recollect exactly, but it was terribly, it was mighty 
heavy 


, 


(). You have no Wharf there, have vou. 
A. NO. & 
(). Do vou know What wharfage you pay at Bavou Sara ’ 


) 
4 
A. About sv? to the whart- boat. 
(). There is no general wharf there furnished by the eity 
41. NO, SIF 

(). sup ) hose your brevcat Wiis required Lo land at State street, in the 
<ixth distriet, land vour sugar and molasse> there instead of at vour 
Petar “landing, ut Sixth street, where there Is no wharf, what 
lf vou think of that? 
+ If I had to take fre ights where there was no whart? 
). If vou had to go there how would veu like it 
A. If vou go to Shreveport and Baton Rouge I can tell you. 
Shreveport Las no wharves, and [— 
(1) We are speaking now of State street, in the sixth district. 
Would you land vour boat there? 


) 


eee, \. | would, if thev paid me 


; 


(). Paid vou: 
A. Waitaminute; any boat would land anywhere if they got paid 


(). Suppose, for instance, that nobody chartered you to land there, 
bout vou nae landed your boat the foot of State strect, would vou 
Lanv Tremgent ip) there 
\. Where is State street’ 

[i be about } ona above the ~teumboat landing 

l dont suppose I would get any freight there. 

(). If vou was to bring down vour freight and land it at State 

~treet and tiotifv your consignees that their freight was there, would 

they recerve it? 
| would not do thi it unless it was consigned there. 

(). Now, why not do that’ 

Pee: itise eatin they would hot recelve if thi TS. 

bherefore, the steam boat landing Is at the place where all the 

ire ber tit be received and delivered, between St. Joseph ane ‘Toulouse 

streets, Is It not? 

“A. Yes, Sir. 

‘; 


(). Is not that the most central location in the city * 


‘ 

\ 
{) 

¢: 
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A. Yes, sir. 

(). Is it not the most convenient of access to all the shipping- 
houses ? 

A. Yes, sir; not all. 

(). The greater part—portion ? 

A. About as central a place as you can get. 

(), Is it not the most convenient of access to all the molasses 
dealers ? 


A. Yes, sir. 
By Mr. Denecrs 


(). Ilow much, Captain, did you pay—l don't mean the 
2b rate—how much in round money did you pay on the 
“Ashland” the last time vou were at St. Louis? 

‘A. Well, Cahtiot recollect: De 'Weeh sSevVvell anid nine dollars. | 
disremember how miouch., 

(). Between seven and nine dollars ? 

A. Yes, sir: on the “Ashland.” 

(). lo the city? 

A. ‘To the city, ves, stir: T disremember. 

(). Wohiat ais the bonage of the “Ashland?” 

A. | disremember that. | disremember her tonnage, too; but it 
is between three and four hundred: near four hundred, T believe. 

(The reporter understood the witness to say that 576 was correct, 
but is not positive. ) 


(). Who was vour clerk when vou were there? 
Kennedy, T believe, was lis name; wasdt not, Captain Kirk’ 
Was not Mr. Chesley your clerk on the “Ashland?” 
Not at St. Louis: not that [recollect of. 

(). Is there not more space on the steamboat landing trom Cus- 
tomn-ILouse street to Povdras street, or rather to Girod street, than 
there is at the landing just below Custom-ILouse street, the steamboat 


) 


Sw 


oF ow, 


landing: more levee room, more levee space 

A. From Custom-llouse street to what”? 

(). ‘To (sirod street than thre re Is from (‘ustom-llouse below, 

A. Well. sir: there is more space back of the levee, but IT think 
the front is a longer distance; but above there is more space back 
of the front—more room to put out the cargo back. There is no 
sheds, 

Q. That is owing to the sugar sheds not being there” 

A. Yes.sir: [T ecannot tell the exact measurement. 

(). Suppose VOU know as a matter of history, that this CILYV of New 
Orleans derives quite a large revenue from the sugar sheds ”? 

A. | don't know how they built it. 


*><)>™ . ' ‘ : ae . ‘ “ie 4 ‘ . ,. : . 
Des (). Dont vou know, as a matter of history, that the city of 


New Orleans derives a revenue from the sugar sheds? 
A. Well, SUp pose they rent tlre hior sole thar lik rather: | lth) bot 
positive about that. 
AZ. The lana back of the =<teambont landing Vou say 11) VOUT 
affidavit is verv valuable land ” 


ji mend i AE RI ea age 
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A. Valuable land there, of course. It has been sold by the city. 
QQ. Do vou know the land back there, of the levees, back of the 
wharves, from Custom-Ilouse to Gired streets; has it ever been sold 
by the citv—that portion that is at present in use by the steamboats ? 
\. Well, | know some lands back there have been sold. 
). You mean back of Delta street ? 
A. Well, the land that that ratlroad was on was sold, was it not? 
). That the railroad uses”? 
\. The railroad depot was built there and that car station 
(Q). You mean the Morgan, railroad ? 
\ No: threat horse-car station That was sold by the CILN 
). That is back of the Louisville & Nashville railroad ? 
A. Wi ll, that lias been sold Ly thie CILV, has it net? 
(). Is not all the spuice Onl the levee, back of the wharves from 
Custom-ITouse street tothe Morgan Ferry depot, at the foot of Girod 


7 


2 ' , , . ) 
street, open fUtded TRE thse DN Tie brepeits~ ta) pole thred} earvoes L]Phonll . 
1 7 = ‘ +] . ‘ | i * 

A. Well WO, SIP, hot open vhere there is any sheds there 


ce oa ] ° } ] . se ga F —_ 
(). [am Speakingg — above the sheds | lam not speaking of be Lorn 
Custom-Ilouse street: the sheds stop at Custom-ILouse street ? 
! . : 
A. Above: ves, sir: that Is so 


i? : . ‘* ‘ Duns = re ] . ‘ j sa ? ] . F 
(). It is verv valuabie land that the steamboats have tie use ol 


for discharging thie 1] Cippriron tlt 4 
, as : 
A. Well, ves, sir: probably — | | 
*>.) m ; j ‘ i a | : ; } " } 
ve J Lane LO} which vol sav the «itv. Wot was sold. shioule 


Yes, sir: but the river used to ran right tip there years avo 
() low many Blocks cdo Vou “LL pppoe rftervene between tlie 
. * ae 
} ; , : : a ‘ e 
wood-work of the’ levee, OF tlie Wharves. and Nr. ¢ Olnery s “tore ’ 


. \ . ; ’ , ’ ¥ ,* 
A. rom thie Trout there to the store tnust be a block and il halt 


, } ’ 

(). Is it not more than that 

ry nave hever measured 1 

() + svi. t {| \ +1 Pe¥ ' fiy } ' t } al 

«" ii i' LA. 2 ae aL, = i i - if | a i* Af ht? {rj chdbili 
ty ’ } t t | ? ' cittans lf ' ? fi? hpeat 
= at Lhe (TisCt) im 8 iti . Wen = * Yititi ‘Jia’ bch bl CF] if Lilie Llisil 
t | ‘ : f 9s ; , ; | ryt} } . 2 ; = 
sea © Gaee i] nev Were l ri il yy erry > Eben vt (PD TLIC OF tile ye 
Spree 


A. Well, if thev did not they would not have room enough there 


é 
(). Is it not for the interest of the steamboats there that this sphere 
should be left open by the city of New Orleans for their use?! 
A. Yes. sir: that is just what we want on the lower wharves: we 
want the sheds out of the wav to room 
‘) lt Vert] 1) 3 is Fl rely Sh) ‘‘t bow! peeye Vile ' i are as Lia 
; 


Vieksbure boats have where thev land, wonld 10 cents per ton be 
Torn PE tde I Whartave for You to yp 

A. Mv views about this thing is that the citv should not derive 
from the steatuboats. from commerce, for the amount of Lorde becagee 
anded in front of the citv, anv more than would be necessary for 


the Cost ot ken ping ip this wharv $. We have plenty (>| bouts COly- 
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and going out in twenty-four hours, and some make thre 


i . 
«2 fs notthe wharfage vers much Caster to steamboats, pro- 
*. , | | . . _ . | ] . . | ; ot — ; 3 
et vided they are furnished with such facilities as to enable 
} ! ’ . . 7 
bheeti bo aisecnareve their carvoe. Peipoleds 


| revo. 
(). Task vou if the sheds were out of the wav, which would giv 
you clear space to land, would you then consider 10 cents a ton 
too much whartage for vou to pay ? 
\. | would <0, because TE think the eitv should not derive a berm 
s* . ‘4 ts ‘ : 7 . : , a4 + 
HWtover and abo the amotnt necessary tok ep tha Wharves Up 
() Donut vou think that the ty should derive a revenue from 
A. Wellod <hould think that she would derive a revenue trom 
her property by having it used as a steamboat landing ina business 


4 
() I ‘ , i} soe } — _ | ‘ t) ' } 
4 ‘ "Fag “ai \ ae il CEgt ost ppere ‘a Wepre Cviyt (>| Tyit \ \ af Voll 
} ’ | 
We 1 chehve Very cists 1 Filool “Eee LO asechAaree Vou} iPeronees Now 
' 
} : } ; 
| Prive ate, 1} cot] i} i} eas €3 New Cdr le cess CHCMENS CICTEVG ft Feve 
, , } “a "re 
btie Trot th resit | ~ ithed stie aberives tho revenue Whatever trot 
nee 1; ‘ 
Piie Spore back ¢ he stentuboat landing between Custom-Llouse and 
’ ] " ~! 1 ' 14 fT ' +} " i | t ’ j ‘if 
Catpoud - i*4 WoW | | lj Worthi sometiihnge to the steatiboauts to 
t , 
inne Libit ict ‘ ot Oe Pryery'e 
L 
\ Lbpove ot Collis ; 
i> ’ - as , 41 P ‘ ' , , 
(J). Poach of the Wharves, so that threes could lbh’ their cargoes 
.. ‘} a P | } | 4 | ener : P P 
A. They Coulda not tandie them cargoes without mot Prono) te ‘ 
i ite aL } | 
: ’ . ‘ ’ " 
‘ »* . " ‘ . att * +] ‘ a*sae? “>” 
() As a toniter of fact, has the citv of New Orleans ever derived 
say £eCyve le’ TPO ~ Whiarve s OVel sLniel above What Was necessary 
, , 5 ) 
lon KOC | hao dh) Pepear aha rebtllidl thretn 
\ } | ; 
a Wi nv iden about that is that—— 
\) i 1) i : il i ft} \\ (*t] . 
; | ‘ ;" ] ‘ ‘ 
\ Phint th maw OF Whar eould be less than ten eents a 
ca 
; | *? 
ye pl) () aint is VOUT I t 
ee 
ee ] : ; 
() Now. Whint t our Knowledge th reward to the thattel 
; } 7 
Well. vou may eall it Knowledge as well as 1dea 
’ ) ‘ 
() i>] ary ¢ | Leaicilia .) 
! : 
\ Bink 4 Lif i tid't| ()T] ‘ if idtis lhe \\ f it} pars 
+ \ , ? ‘ , ¢ ‘% . 
M Woy Vall \ | iii \ weer a’ CON GRURD ETC bia) Phys) Dhdal ! 
; | ’ . , } ° ’ ] : . oe ’ ‘| \ . ¢ 
‘ i iii } bade oe i bic teil i eh orang tg Pik ai™ ; MOT? LHC AIMOMTN 
af ; s1) , ‘ Vaud tii! Poa) | i's) ii \ ti Tose ot) i ti¢ teIsts cof | i? ToOn- 
‘ ; : 
; . i] , } . te ’ ] 
are arriving at this port mi the vear TSS] Whe: aid vou get the 
a — ; 
' Li's 1} » \\ piea \ ] i j wale ‘ ric't) } rr) 
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Whoever ke pt the records 
) were they pul 


lI don't know whe 


ished—the amount of tonnage 


_ 


fied hy the eityv: | have “Cot 
wblished—the amount of ton- 


‘ »? } . { , as ba I cr. 
ACT prachent POL) WHICH Voll aie 


hicl 
upon Which vou based vour cal- 


vour athidavit 


— 


— 
~ 
-~ 


. 


Pe ania We have 
re Tow, 

if vou based your calculation 
rriving here in ISSI. Now, if 
in vou not tell me where 


’ '% ‘ } ey) 7 : = ‘ 
hieh Vol Wriiae thint Craictlile 


Nnage, about the amount of 
hts tliat nave seen bepsnede 
Hnount of LOMbagwe po , ¥Yeur. 
athidavit Vou bepenede these cal- 
those “fatemeits, Lut Vou hieve 


t j j } j | . 
Wibilelii Would be realized ty\ 


it at S.C OMM: was that 
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be A. From various observations, as I said before. 
{) Phen. you are mistaken when vou say in vour affidavit 
} - j ) ! ‘ 
thist Vou look | lhito this thing with uo frenat deal ot eare 4 


A. At that tina lind been over it then: it hits been “One time 


() ask Vou to sthrts thie (diith Upon which Vou made the ecalcula- 


‘ ‘ j 


A. About that time I was figuring on that estimate. 
() mieadh thie cri! Lhpoon which Vou based your cnlculation | 
understood you to sav that vou had no lease before you: that vou 
had nocestimate right there before you of the amount of tonnage. 
Now. | want to know from where vou cot the S500.000 7 


\ licued gun hden af I amount of tonhagwe trom the printed 


} ’ , 
statements tuncde of different vears: of the ammount of tonnage each 
Veur: itis published here every vear. 
() Did you have this before von at the time you made this afh- 


; } . : — » . } sal 
qdavit and freured your careuiatioen : rade your caiculation pon 


present with hie al that time: but 


t 
: 
; ;' 4 Dae 7 
l bad been eatentatime prior to that time 


“ab aitan vour head ” 
| oe } ’ j ? ’ . ‘ 

(did that dmb miyv head about the estimates ¢ | know from other 
estiiates—of dillerent estimates of the work: IT had a eeneral idea 


. P ' ' } ’ J - 7 
of what it costs to build: liow much lumber it would take to build 


a 
ee 
4 
+ 
~ 
- 
od 


® . ! 4 . 
st lhuedred Viitas “ep tlaa KTM thas aniount of wilarves that this \ r 
might put up there: how often they would have to build: it is an 
easy patter to make the ealeulation 
»* 


‘/ You bia \ ! Pheded Ge im]dol fo bulid l Wharf? 
\o Notat New Orleans: | have never been in that business 
° ° ) ? i . 
©. You don't know what it would cost per square to build a 
7 i 


\. Well, TP can’t tell vou precisely new what it would cest one 


as ‘ 
. 


ie tne WHarves-— 


tas brrbeotbhad © ee if it costs [ol i whart thal thie Amount of 
tLitnber Thatis laa whari 

(2. Suppose Vou IN sav, arapld calculation, and tell us how 
much it would cost 4 Sey uieh : 

\ | wouldn't like to do it: | might miss it considerably: but if 


ep "2 a ons os ev é' 
You WHE ive ne a Coubpic O| GA¥Ss Wil Tibcike you nahn estimate ol 


} 


' ee 
mriora hundred varads 


, , , 5 ? , 
Whiat ait costs to bulid a hundred Vareas of W 


Q). Now, do vou know how much it costs to keep up the tevees— 
that is, the dirt portions: how much it costs to Keep them up here 
the CIA of New Orleans ” 

A. No. sir: 1 dont know whiat it costs, 


ss 
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Q. Do vou not know that the levees drain back from the river? 
A. Yes, sir. 
(). Dont vou know that during the time that Ellerman had his 
icase there Was a great many complaints that he was not complying 
with it in keeping the wharves as he should; was not that the gen- 
eral cry amohgest the steamboat men ? 


A. Wi I}. this re hiss ber rh sone complaints, | beheve: oftentimes 


| 


complaints about the wharves, and soon. I have been complain- 
thas This self. late AY 

(). Ll sav, during the Ellerman lease was there not a genera! com- 
beliuit iMOoMmerst the steamboat mImen that Ellerman was not comply- 
Ine with his lease: that he was doing just as little as he could ? 

A. Well, LP dont recollect about any particular parties complain- 
Ing. ‘Phere has been always more or less complaint about the con- 
dition of the wharves Sscolnne iD cos of the wharves now are k yr Ll} 

liv; some are not. If vou go down below to the lower end 
of the wharves 1 the Morgan depot vou will find mud- 
4a holes there that are lerrivl lt is costing us a vreatl deal of 


a 


— 


(). Captain,do vou not know it to be a fact that in all cities there 
Is more lawlessness on the river front mn port, near the water, than 
there is in any other portion of the city in every city of the world ? 

A. No: [Tdontknow that. [think you will find more of it in 
those coffee-houses than on the wharves 
Oe ‘ollee-louses near the wharves’ 

A. Yes: not on the wharves 
(). Don't vou, as a matter of tact, in all large cities, re jure nore 


Ce to police the river front than i does anv othr r Portion ; is a 
‘ ‘ 


< 
. } ’ , . ; ¢ : ‘4 | ? Fas , 
mittel a PPIs tary ijt) Vou batt rn ‘) tied tills Is ar. 
\ Wi i} | shit Mol ser Wii i St} rtyied be 
() F Woot so. to Vour kK \ ‘ cry ‘ 
‘} " , 
\ We 1] | 7 tit kK mv a if | ’ Litl LM = {) 
Y ] } ’ ] * . Fos 
«2 Peon t thie roustabvouts aha a Trae Chipiovees On the river tre- 
4 47 | j 
quent ail these cotfec-lhouses t 


| is where IT say there ts 

more trouble—out about the coflee-louses—than there is in front of 

the wharves—than there is on the wharves. Now.if vou will go to 
: jouses there are fronting the wharves, but here 


. : " , ; , . : , : ' Ps . ’ ‘ ‘ J es 
thev are fronting Canal street ald other places baACK OL Une wharves 
. 


(). Captain. in wet weather the wharf at Vicksburg is not fit to be 


A. Well, t dow t recollect about the wharf at Vicksburg. 
{). nean that portion of the whart in front of the city prope r. 
whit re were is a Whart-boat with old posts to.tr Vour hae 
A. | dontthink thev have much wharf at Vicksburg. 
(). At Vicksburg there is no wood-work ? 
were) A. No. sir; [don't think there isany wood-work at all; I 
don't think so—[ am not sure, but we land at a whartf-boat. 


ome a 
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(). Now, don’t vou know that the present wharf lessces agree that 
in the third vear of their lease there should be made a reduction of 
20 per cent. of the wharlage—10 per cent. at least ? 

A. | believe there is some deduction to be made, but | forget the 
exact amount. 

(2. Do vou know chow much deduction they are to make in the 
fourth vear ? 

A. TL have read it, but [T disremember now: would not sav pre- 
ciscly now, 

(). Do you now know it is as much as 20 per cent. and do you 
not know that inthe fifth year they make a reduction also of 20 
per cent.; that they charge steam vessels Toc. instead of 2O0e.. as 
Milerman charged ; that they charge grain Vessels less: that they 
charge vessels in distress less: that they charge Government vessels 
nothing; vou didn’t know all those things when vou made vout 
allidavit, did you ? 

A. Lknow they charge steam vessels more than that, but how much 
more | dont recollect. 

(). About how many packages, Captain, a load did vou earrs 
whenoin the Red river trade”? 

x. Wi ll, threat would bie il Very incertam (y tle ~Tlon 

(). Well, about how THLELTDN : 

A. | would have to go and make a calculation ; we carry from a 
1.000 to 7.000 a trip—in different: places ; 2,000) bales of cotton. 
sometinies 200, and sometimes a hundred: itis a verv hard matter 
tacount it up 

() Now, take a full trip from New Orleans to Shire Veport . have 
you ever calculated how mueh difference in vour freight it would 
make if vou had no whartage to pay ? 

A. Tow much difference ino my freight? 

(). Yes, 
sbeped A\ li would mike the diflerence ot thre Wharfage 
Q. Yes: but how much difference per package ” 

A. Well. | know if vou will take and caleulate it that it costs thy 
same price When we have a great many packages. bor instance. 
if vou can carry 5 or 4,000 bundles of tron thes —cotton tles—somie 
trips, and vou can carry 1,000 on other trips, it is a sort et thing 
vou cannot hardly ever caleulate. : 

(). Did vou ever divide the amount of wharfage by the amount 
of packages vou earried: do vou think that vou would have cur- 
reney stnall enough to figure up the freight due vou on each pack 
aes 

A. That would bre altogether c\" Ing ice the trip We enaleulat d ol— 
whether it would be one of the summer trips or one of the winter 


Trips, 
(). Do vou object to this high rate of whartuge because it would 


het enable vou Lo nhake more monev, or because it would not enatyl 
vou to reduce vour charges for ecarrving freight * 

A. L object to iton the principal that [don't think the city should 
charge us—should colleet out of the lonhage—any niore than the 
actual money necessary to Keep her wharves up. 


7 ae 8 


ate 
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(). Lidl Vou iol stile, as ! understood you to, that you did not 


know exactly how much it costs to keep up the wharves ? 
A. | don't know exactly how much it costs, but | have made an 
tsLithniate ot | portion ot it. from knowledge or observation ot the 


. work done along the levee 
Now, vou said that a great many vessels have gohe across to 


() 
’. 
Alon ts how, dont vou know that lately there has been very low 
to this port—that thev are giving way to 


? ’ 
“Abin Vesscis comilne 


iLlhieceTs r 
\. Last vear Whi li thisit Wiis taken there Wiis five Of Six wharves 


built upon the other side of the river, and a good many vessels 
there and unloaded their freight at that time on 


went ove 
=o the other side of the river: [don't mean particularly Algiers, 
but all the west side of the river—Gretna and the opposite 
side of the rive) 
(). Don’t vou know that there are verv few sailing vessels coming 
to this port now as compared with former vears? 


A." Yes; verv few. 
itess Is principally done by the steamships now ¢ 


hit rug it 


he number of vessels In port Is less than it used to be” 
’ ships, ther are verv few: the nume- 


Vi las far as the sulling 
ber of sailing ships is materially less; but the steamers make a 
Hanv tere trips, and thev pay wharfage for each trip. 


‘Y Dut it takes fewer steamers” 

/ ; a. 
— \. Fewer number of steamers: but there is as much tonnage as 
belore no iaect, they Inake more Urips than the ships, and the amount 
+ ; ; coi i | | ; , ‘ I : | ) ** } ’ ] ’ 
i ireivhit We handle there is not decreased becnutise the Vessels ts 
decreased: the tonnage that has been carmed away by the river has 

been cyulal or more . 
ief, or trom figures that have 


Chi Stlidbnitted lo Vor 


Sool 


one of them would carry as 


rary ; ! ' 
A. Dist Is JRV Observation: seo) 6 Vessels comilhbg here, Maree 


thev carrv Immense cargoes 


“headers 
much as several ships 
. Cah a steamboat discharge her Curgo as fast at St. Louis on 
hit Inelined plane as she can at New Orleans on this broad whart? 
\. At St. Louis? 
y 


¢ ‘ 
A We can dischargs - 


(Orn the Wwhartl-boats, Piet 


{) 
; 7 
A. At St. Louis? 
(). On the eobble-stones 
We don't have the same kind of curyoes lo handle here. 
(). Suppose vou had. Suppose that the “ Ed. Richardson ” 
> d to land at St. Louis with a full cargo of cotton: do you 
- hink she could get it off in the same time as she gets it off 
I AY VW Orieans 7 


A. No, sil Ol course hol 
() Do vou think she could tnake her weekly trips, as she does, 1 
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she had to land at St. Louis, and do the same amount of business 
that she does in New Orleans ” 

A. | dom't believe she could do it: becaust they are hot prepared 
for that kind of business. 

Q). There is nothing else at St. Louis except steamboats, is there’ 

A. Nothing but steamboats there; oh, yes, sir. 


; 


By Judge KeENNAKD: 

(). From your experience at St. Louis are not the charges there 
for wWharfage and for the wharf-boats, including the agency, higher 
than they are here for Wharlage and decency —lower, | mean? 

A. They are lower in St. Lonis. 

a A wood deal lower”? 


<- 


A. Yes, sit. 


Testimony Lake if hy € tsiise vf, (7 I}. halt ol Cy iplaimanuts, at thie Odile ot 
Mi NSS, hy nape. lowe c\’ Pri ntlins. \ fi Odrli (Tais, La i he }, A ui ISS55. 


\. M. Haniipay sworn by Mark Breepes, Jr, notary public. 

a + ae an ‘ : 

Mxamined m= ehief, on behalf of complainants, by Judge Kery- 
Narband Mr. Rice as follows: 


By Judge KeENNARD: 


Where do You 1 side, Captain ‘4 
ln New Orleans. 
What is vour cecupation ? 
Steamboatman, steamboat Captain 
). Ilow long have vou been engaged in that business ? 

A. 25 vears. 

(). Between what points 

apede? A. Weil, j ait nu] polnts you Mav say [| have been engaged ' 
between New Orleans and Cincinnath now, 


he 


“ae 


’ 


». Ilow long have vou been running to Cincinnati * 
A. 5 vears from here. 

). What other points did vou run between before that ? 
A. Well, from New Orleans to Red river and Ouachita. 
). What boat are vou commanding now ” 

A. The“ Paris C. Brown.” 

(). She ples between here and Cincinnati ” 

A eee, ar. 
(). Are vou familiar with the whartuge charges at the city of New 
Orleans”? 

Yes, sir. 

» And at Cinemnatt ? 

A. Yes, sir. 

) And the other points between Cincinnati and New Orleans? 
A. Yes. sir: L know someof the wharf charges 

(). Tlow do vour rates charged at New Orleans compare with those 


— 


<i . . 
at Cinepnnats Y. 
A. Well, about seven times as large. One ts 10¢. and the other 


is Ihe. 
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d. l cent and a half is the-charge at Cineinnati ? : 
A. Yes, sir: one cent and il half per ton, and the other is 10) 
Clits, 

() What does that amount to on your boat ? 
A. SOOO. ae re have the Whartage rates, and will look : Ciuli- 
not say, but I will look. 89.65 at Cineinnati. 

(). And how much at New Orleans ” 

A. S64.20. 

(). [low do the accommodations which vou have at Cineinnati 
compare with those at New Orleans? 

A. We bave a stone wharf at Cincinnati end a wood wharf 

here. 
40) (). low does the eXpelise Compare for loading and unload- 
Inge at the two points? 

A. Well. the expense ; We unload a boat here for 8250 to S260 
We unload there: for about S175—S150 to 8175; diflerent class of 
freight, 

ou ¢ familis ar with the cha ves at Cairo’ 

\V I “<< do the Ay chi: auree vou tit Cairo”? 

They charge $12.50, | think, for the load. 

(). Does that charge which you speak of at Cincinnati inélude the 
charge for the whart-boat ? 

A. No, sir; that belongs to the “ Line :” our wharf-boat ; we pay 
no Wharfage for the whart-boat. 

(). Are vou familiar with what charge is made against boats that 
have to pay the wharf-boat ” 


A. Yes, sir: S40. 


(). S40? 

A. Yes, sir: that is, to load and unload. 

(). The i ” owns it? 

ré Yes Fs ane the Wharf-boat furnishes il clerk ana il wharf- 
hiaster, 

(). What would be the charge in New Orleans for the same ac- 


commodation bs 

A. We I], they do not have that accommodation here. 

Q). No? I mean what would be the charge in New Orleans, in- 
cluding—what would be the charges In Cineinnati—inelnding the 
wharf-boat, as compared with the chargein New Orleans for whart- 
uge ? 

“A. You may say we pay this $40, but we get the benefit of the 
wharf-mnaster and another man. ‘That isthe charge that the wharf- 
boat recelves Prot other boats 

(). ae Vor have any CN} nse fo! cuere ney 1) ( incinnati when vou 

land at the wharf-boat ” 
4) ~ Rs s sir: we have an neent uptown there. 
(). Well, in receiving or discharging a cargo of the same 


size im’ Cincinnati, suppose that you did) not own this whart-boat, 
how would the f N yh hse Compare with the « ‘ph hse ol recelvibyg “nied 
I, 


discharging the same cargo In New Orleans? 
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‘ 


A. Well, it would be che: uper to receive in Cine innati than here, 
because they licatal it right to the ganew: AY of the wharf-boat and put ) 
it within 10 feet of the boat ’ 


By Mr. Rice: 


’ 


i). Llow bainiy Chet \ s labor do those two men reper sclit 1h ( hhicih- 
nati connected with the whart-boat ? 

A. Phres davs each, 

\) ‘Those two ten are tell to be hired here to do the same service att 


in New Orleans”? 

\. Yes, sir: thev are thr as our discharging clerk here. 1 
dou t have to pay here fora receiving clerk, We hire a discharging 
clerk but no rec vr clerk 

[> Wi (>| es do | i\ bh} here? 

\. We pay S10 nov 

1), So Vou pa the same for the use of the whart-boat and the 
usc of the two men at Cincinnati as vou pay for discharging clerk 
j ' . 

eo mah recerves the « irgo at | ricpniaty, bie don t discharge tt, 

(). mit VOU Pas hii thie sate 7 


e . 
l dont know: the whart-boat pays hii. 
oP You pray the same for the whart-boat, Including his services, 


m ‘ | i | , } I } > od 
as Vou DAV for Lie cischnarolhve Cierrnr Here 


Which 


—s 


(>. Liv there Vda chara = for thi protection of the ir oh 
vou lbeay “aT 4 Precinnrasntl over those iil Ne w Yrleans ? 
\. We put all the dry freight on the wharf-boat 
yt (). That is, under cover? 
\. Yes, sir: under cover and under watelh on the whart- 
boat. 
(). Then,as faras the expense of tarpaulins is concerned, vou pay 


+) 


howe 

A. Yes sir: erie our —e is distinct. We pay &86_ there. 
Ilere | SUp pose TT about 

{ About 9959 


Yos, sir. 
Q. You have been comme to this port since the electric lights 
were established’ 
A. Yes, sir. 
(). Do vou find that the eleetrie lielits are at all essential to your 
business ” 

A. No, “Ir: | Cah do Wi ithout thre hi. 
(). ‘a Ss VOoUur leovsnt cle rive any phate rial nd vatitawe ‘ from the el (*- 
trie lights here’ 

. svcot u cent. 

\ 


; ¥ No, =r. 
Q). Do the police of New Orleans render vour boat any service 


here 11) New Orleans” 
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A. No more than any othe cr city. 

(). Do they render any services that are peculi ir to vour business 
as a steamboatman ? 

A. No, sit 

(). Do they watch your fr lolit r 

A. No, sir. ‘ 

(). Do vou have to employ watchmen when you want your freight 
watched ” 

A. Yes, =I) 

(). So that vou receive nothing that you are justilied In paving 
for out of the police of New Orleans? 

A. No, sir: none—no more than if we were citizens. 
(9. You can do just as well without any harbor police 
A. Ye <. sir : > they benefit us none that | know of. 

(). gg - netit vou” 

A. 20. 

() Are pes 1 ever inconvenienced In m:é aking your F ndings | Ihh New 
Orleans? 

A. 16. Sir: SOTMC. 

(). In what way? 

A. Well, we sometimes. find it very hard to get in here ; there isa 
strong eddy running up stream where we land, and we have to land 
bow down. I have been three hours landing. 

( De Vou ever finned the wharves crowded ” 


“, 


\ . : . 
A. Yes. sir: sometimes. 


(). Ditliculty in getting in on that aecount ? 

A. Yes, sir. The last trip we had right smart trouble getting in 
It was on account of the wharves being crowded with boats. 
(). [hv vou ever have occasion to land with head on ? 

A. Yes, “Ir: and F aid outside here two davs at this whart once. 

(). Could not get in’ 

A. No, sir: a day and a half; nearly two days. 

Q). Have vou ever had oceasion to unload vour boat eiiheu! hav- 
ine her broadside to the wharf? 

A. Yes, sir: several times found it that wavy. 

(). | ~ het that aoreat mcrease of trouble and expense ? 

A. Yes, sir: we unload quicker having a broadside. 

(). In unloading at the wharf-boat you must always unload with a 
hroadside | 

A. We have about two thirds of the boat to the wharf-hboat 

id. Well, that is a vreat udvantage, Is 1t net? 

A. Yes, Bir. We Cal Use the aniid-ship ganoeway most always, and 

‘head engeuy SOMICTINIECS. 

That vou cannot do when much crowded here”? 

. A. No, sir; have to use the head gangway. I laid here last 
trip all day without putting olla package ohn accountof the 
crowded whart. 

(). From your knowledge of the advantages which. you have at 


a 


« 
Cincinnati. and the facilities atforded here and re, lo vou consider 
the charge made here for wharfage a reasonable compensation for 
What vou reeelve * 
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No, sir. 
You consider it unreasonable, then? 
Yos, sir 
Q. What rate of wharfage do you think would bea reasonable ; 

the - : 


compensation forthe facilities afforded you here * 


A. live cents 
(. Five cents | 
A. Yes, si 
(1), What is the rate of the charges at Memphis ? 
\. Well, Pam not positive; but [ think $12.50. 
(). IT believe vou said the rate here is very much in excess of any 
othes protint < 
A. Yes, sir: far more than any other point. [have landed at the 
city of St. Louis, and [never paid a cent for wharfage; done it sev- 
eral times in omy lif 
(2 Are vou familiar with the rate charged at St. Louis? 
A. Not very. [ go there in the fall. 
() Tfow far do you have to deliver your freight here from the 
edee of the wharf: where the wharf comes down to the river? 
A. Well, T suppose from the apron, you mean ? 
() Yes. su 
A. Well, TL suppose three or four hundred feet outside. 
‘?. Is thata ereater or less clistance than you have to carry it at 
Cincinnati ? 
A. Ifthe river is falling at Cincinnati we run it right off of the 
stage on the bank. OF course if the river is rising we put it up 
hich : ! | _— 
4° -* A ‘) 
oe) Cd). “Tha dist; nec. then, is much ereater here on an average 
A. ¥eu,4 
Dy Mr. uci 
(). Tlow many days do you ordinarily lay at New Orleans ” 
A. Well, from three to tive days. 
(). TLlow m iV Crips lisave you made thre past vear’ 
. eae last Vear trips 
(). And the bef lore ? 
A. i 
(). ‘That lin ISSO and 8 in 1882? 
A. Yes -> ISSI and ISSo. 
(). ‘This ts feta second trip in S83? 
A. We ommence our season 1 October 
(). From October to October ? ~ 


A. cf Os. Bil, | eli ve this Is the thy trip ot this year; Wwe begin 
from Oveibs r 
(). [low do you tind the steamboat landing at New Orleans when 
you come here, usually fall or vacant ? 
A. Well, in the winter season it is pretty crowded ; in the sum- i 
mer season there ts plenty or room: in the winter scason we have 
not much. | 
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By Judge KENNARD: 


(). Ilave you ever had any experience in New Orleans with 
strikes: have Vou CVer had here any trouble of that kind? 

A. Yes, sir: several times. 

(). Ilow long since ” 

A. Well, | think [T have been here two or three times on this boat 
that | am now on when there was trouble with the laborers. 

(). Ilave you been at any time during the existence of the present 
lease ? 

A. Since this mayor Is now In office”? 

(). No; not since this laVor Is In, but since Captain Aiken 
dh rot the lease of the wharves. Do you r eall any strikes, any 
trouble with the laborers since then ? 

A. Yes, sir: T have had the crew to jump the boat. 

(). Since May, ISS1, do you reeall any trouble that you have had 
here in New Orleans with strikes? 

A. IL think my crew jumped me twice since that time; part of them 
ran off the steamer—not all. IT think | had one day but six men 
stnee that onee. , 

(). Wien this disturbance that you refer to occurred, what service 
did the police, the harbor police, render you ? | 

A. Not any: nobody was about; the men jumped off the boat as 
it went to back out, 

(). So vou derived no benefit from them, then, at that time? 

A. No. sir: they were not about that [ know of. 

(), Do you recil| any stngle oOCeasion hppa which the harbor 
police Were a material benetit to you r 

A. They arresteda drunken mate of mine onee, that is all; about 
all that they ever done for me. 

(). Well, vou havea knowledge besides that connected with your 
own boat with reference to this police matter, have vou not: vou 
havea general knowl due with reference to the police? 
A. Well, no: not very much. 

(). I mean the harbor police? 
A. T never noticed them doing anything, though 

(). It has been the same on all boats threat vou have ever run to 
this port: your experience has been the same ? 
A. Yes, sir: about the same. 


Cross-examination by Mr. Bexepier: 


Q). What kind of a landing is it at Cincinnati ” 
A. Astone whiart. ! 
). What do vou mean by a stone wharf? 
A. A grade built out of stone. 

(). A grade built of ston 
344 A. Yes, sir. 

(). Isit not an inclined embankment, paved with stones, 

cobble-stones or syuare blocks, or some such thing? 

A. It is a whart graded down. 


dI—117 
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(). Ts it not the natural earth of the river, on which is laid “qQuare 


| ° 
block =Ta pies 4 


\. It is the natural earth of the river eraded down, and (vl) which 


: } j ; ’ . 
is laid pounded-up limestone 
() To thi VV its rs clon } 


4 : , 


Adina age : any 
A. Well. i eannot tell von the angle: itis easy fora horse to pull 


\. They have’ to till it up te Keep it rom washing. 
: . } 
‘) (Oecensionial repre rs are NCCessary to the limestone bank 
A. Yes, sit 
4 


Q). Apart from that, nothing else is requisite 


‘ 
.; Ct). Ves, <r ae have ice put rinebolts In). 

(). Rin rmyies 

A. ~ ty 

(). The rt ght are made of tron” 

A. 30 In wood fastenings, 

(Q. The f fastenings are driven deep into the earth? 
A. Yes, str 

(). Ilew often are those ringbolts replaced ? 

A. Tl ecannot tell vou. 


() i ery seldom, according to vour jadgment, are they not” 
A. If is owilnge to the big Willer they may have, that miielit pul 
them up. [think about all would have to be replaced now, at this 
tine. 

(). Do any of the steamboats land at the embankment its lfor do 

they land at the whart-boat ” 

ots A. The biegest majority land at the wharf-boat. 

(). Your line own its own Whart-boat 
Yes, s , 
(). Whiat did you pay for it 
AL SS O00 
(). Tlow long sine 
A. We have had going on two vears, | think 
? What are its month ds OX} ses ” 
A. Well, that | cannot tell you. 
(). Tlow many clerks does it employ’ 
A. ‘Two elerks and two watehmen. 
() What other emiplover = besides”? 
A. None ; only laborers onee 1D awhile. 
(). It is fastened to the shore by ehains ” 
A. Chains and lines. 
,. Anchors ” 
A. Well, no, sir 
Q. What is the annual cost of the repairs to that.wharf-boat ‘ 
A. | think it lias been doe ked once 1n te nh Vvears, 
(). At what cost? 
A. Well, [suppose a $1,000.) T don’t know the bill. 


a 


7 
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Q. What do you pay those two clerks on board of that whartf- 
boat ¢ 

A. Well, | SUP prose about 81,200 each a Vvear, 

Q. What do vou pay your two watchmen ? 

A. LT expeet—I am not sure about the watchmen, but 1 suppose 


about S55 a month 


(>). What do vou pav vour laborers 7 


A. Well, they just get them by the hour when they need them. 
(). You mean to say that the clerks do the work when there arc 
no boats there” 
oi A. The watchmen do tt. 


Q). The watehmen do it? 

A Yes, srr. 

(1). Ilow many boats constitute vour “ line” that use that wharf- 
boat? : 

A. Kleven and five: 16 bouts 

(). Where do they run? 

A. Five run to—no, six run to—Memphis: 17 boats in all, there 
mee ; thi balance rut here. 

(). SIX to Memphis and eleye mn to New (orleans : 

A. Yes, sir 


() llow often does if occur that LWwo boats ot the sillnie line load 


< 


, 


there at the same time? 

A. Gren rally two boats of the same line are there of our line, but 
not of the Memphis line 
() It seldom occurs that more than two are there at the same 


\. Grenerally more than iwo 

(). Do the boats land as close as that coming to the whart? 

A. Pwo land at the wharf-boat to receive the other pulls out in 
this rrnreded de or CTOSSWaYs. 

() An 7 Waits for the others to vet out 

A Yes, sir 


‘) lo vou land your Cargroes from the gangeway on the wharf- 


> 


baat or put if ashore”? 
A. Generally put it ashore, exeept the dry freight. 

(). What is the annual ree Its of the wharves at the city of Cin- 

crnnaty 2 . 

A. That | Calitigt tell Vou, 

‘J Dy Vou consider the Whartage at 4 Tnemnnatl remarkably low ? 
Yes — conside r it cheap Wwhartage 

{) lf Is the cheapest whartage you know ot? 


. 
A. No, sir; it is cheaper at Louisville. 
oe) (). Whatis the difference between Louisville and Cinein- 
nati ? 


Pay two dollars at Louisville. 

| \" x) ) 

\ Yes, sir. 

Louisville is much cheaper than Cineinati ? 
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A. Louisville charges .by the boat; Cincinnati charges by the 
ton. 

(). What is the difference in dollars and cents on an average * 

A. 87.65 on our boat. 

() Does Louisville furnish as cood or better or less accomm oda- 
tions than Cincinnati ? 

A. The sildiae kind, 

{). What low Ss tine wharf borat charge there, ut Loutsville ? 

A. She charges 12 cents a ton for receiving and delivering our 
cargoes. 
iJ. Twelve cents a ton for receiving and cle iivering ? 
A. Yes, sir. We store it then with the boat, too. They pav Us 
our money; give usa cheek for our money. We roll the freight 
on the wharf-boat, and they vive us a check for our money, 

Cy. What are the annual CXpehises al Cincinnati for the repairing 
of their wharves ” 

A. About 86,000 this year, so Moore told me, the wharf-master. 

(Q). Do you know what the receipts were in TST? 

A. No, sir. 

(). In ISSO” 

A. No, sir. 

(). Do vou know what the disbursements were for the salaries, re- 
pairs,and sundry items during that period of time ? 

A. No, sir 

(Q). Then vou cannot tell whether it is a money-making or monev- 
losing business at Cincinnati for the wharves ” 

A. [don’t suppose it is run for the benefit of money; it is ran 

for the benetit of commerce. 
oe) | (). It vou wer told they nade TOO per cent. out of their 
wharves, would vou believe it? 

A. T don't think they do. 

(). lt vou were told that ata freater Tmcrease of wharves and of 
expense In New Orleans they had lost money, would vou believe it? 

A. | would not | ve It. 

(). Ilave vou ho knowl deve what it eosts to baild the wharves in 
New Orleans annualls 

A. No, sir. 

Q). Do you know what are the costs to keep up those wharves in 
repair annually ? 

A. T suppose 

(). Do vou know ? 

A. No: IT do not know. 

(). When you speak of five cents per ton being “ofmir Wharfage 


for boats to land al Vew Orleans, vou dont KHOW that if iIs—yjust 


A. No, sir; it isa kind of tiguring 

Q). On what basis ? 

A. Well, Tean't tell you where T picked up all the points. 

(). You picked up the points from easual conversation with dif- 

ferent steamboatmen ? 
A. Krom steamboatmen. 
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d. What wharfage did you pay in 1898 in New Orleans? 

A. I was not steamboating here then. 

: You said you were steamboating twenty-five Vears. 

\ Not here. 

,. When did vou first come here ? 

A. The first time | came here was right after the “ war:” 1S67, I 
think. 

(). What wharfage did you pay then ? 

A. Ten cents; I think the same as | pay now. 
So (). Do you know whether vou did not pay more ? 
A. I don’t think so. 

(). Did vou land at the same place? 

A. Landed below Canal street 

(). Would you be willing to land at the foot of Louisiana avenue 
and Napoleon avenue if you were only charged tive cents a ton ? 

A. No, sir. 

(Q). Whi not? 

A. Because it is not the point to deliver cargoes. 

(). Whi Is it not the point to deliver cargoes; it is the elty of 
New Orleans ” 

A. Yes, Sir: but it js hot the commercial centre. 
©. You consider this point where the steamboats land the com- 
mercial centre of the city 4 

A. Yes, Sir. 

QQ. It is more valuable to land at on that account, is 1t not ? 

A. | don t SU pPpose that if the steamboats aid hot land there it 
ever would have Iyer 1} the COLLIE: relal ce ntre ; that Is what makes 
it the commercial centre. 

(2. Is it not more valuable on that account ? 

A. No, sir: for I have many times landed at Julia street. 

Why would not vou be willing to land at Napoleon avenue ” 
! 
F 


Beeause there is no place to land there. 


YQ 
\ 
{). ‘There are mooring posts there? 
A. Yes, sir; but there are no docks there. 
(Q). If vou could land there for 85, would vou do it? 
\. I don’t suppose [ would do it for fifty cents. 
. Why not do so; discharge your freight there, instead of paying 
Wharfage of SO4.207 
A. For the reason we fetch it to the citv of New Orleans, and we 
have to 
Q). Then vou don't consider, although you must land here, pre 
fer to land at the connnercial centre, that it is worth any more 
joo to land there with good accommodations than 1t would be to 
land at Napoleon avenue or Louisiana avenue ? 
A. No, sir; I would not consider it so; | don’t take that—— 
(). Do vou know the value of the land in front of where you land”? 
A. No, sir; I don't. 
id. Dy vou know whether or not there ts any greater spruce of bat- 
ture, of open ground not built up at all in front of the city, than at 
the steamboat landing, than anywhere else on the river front” 


A. No, sir. 
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). Is it not kept there for the use of the steamboats ” 

A. The steamboats built these wharves. made that land, to the 
t ol hiv recollection, 3 
(). Is it not kept there for the use of the steamboats and their 


A. Yes, sir; the steamboats built it. 

). Whiat ” 

They built those wharves with the money they paid. 

They filled in all the batture there? 

hie Vo pata the money there to fill in the batture. 

You think beenu- the steamboats pated the Money there tor 
the wharlage you consider it belongs to the steamboats ? 

A. Weil, the \ should have the benelit of any doubt, | think. 

. Why don't the steamboats pay their money and get their whart- 
rat other points; make landings for themselves ? 

A. There is some of them do doit. The “Anehor Line” has got 


i 


gg 
«j landing at Vieksburge now 
, . . ° , | > . - 
(). I am not Speaking ol Vicksburg : lam speak ing of New Or- 


leans. Why don't vou doit in New Orleans for your eleven boats ? 

A. Because we dont have thi privil 

(), Whiy hol apply lor it? 

A. Burdeau did apply for it here, and he could not get It. 

Q. Did von apply for it? 

ed A. Not individually | 

ce Q). Did he makeapplication to build a steamboat landing : 
to have the use of the wharves in the upper part of the city ? 

A, Yes, or. 

iv, Lic they grant itt 

A. They may land there, but thev bave not fenced it, under their 
control, 

(). Ist Hecessary that the front portion of thi city should be 
fenced in for ditferent individuals ” 

A. No, sir; [should not think so 
(). Do vou pay for watchmen at Cincinnati’ 


; 


, 


lo watel qa “% 

Aig 
(). Ves. 11’. 

We have watchmen 
AY. lutside of the two watchmen emploved on the whart-boat ” 
A. \\ S puarv'lor One nid thy Wharf-boat pas for one. 
). Outside of the two’ 
i. 2 


WO, sir: I 


) 


aR Wohiat, have vou Liieh to pret’ Si tor watchmen ? 

A. Yi S. =r, Thre re are twodays anda night. We lsc them from 
two omthree miehts. 

() (diits it io] the Watcelimne hi. What other CX pelises do you have it 
that whart-boat* 

A Nothing: only to rel] this ig ierlit (it) thy boat. 

(). Do you ever carry cotton to Cincinnati ? 
A. Yes, sir. 
) What proportion of cotton 
A. Not very large. 


ce 
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(). What is the capacity in bales of cotton of your boat? 
A. Well, vou have got ne NOW, bi CHUSC she Is not a cotton boat. 
(). What is her tonnage? 

A. Iler tonnage is 642 and—— 
ed) (). Can you carry six thousand bales of cotton ? 

A. She would Curry the We rohit of seven thousand bales of 
cotton, if | could ret iton her: but | cannot gel that much cotton 
on her. 3 

(). You think thiat vou could Curry tour or five thousand bales? 
A. Fen, or. 
(). Could vou get that on the whartf-boat in Cincinnath 
A. No, sir: put iton the bank. 
(). Roll it right off on that shelving bank: the shell of that 


bank ” 


} 


(). Would it be exposed to the weather” 
A. No more than our other CUuree., 
(). Would it have to be covered with tarpaulins? 
A. No, sir. 
(). Tlave to wateh it? 
A. No, sir. 
(). Would it not be 1 danger of be lire stolen’ 
A. Verv little. 
(9° Do vou not think it to be a proper thing for stevedores, or 
rather whartingers and other such officers, to be on hand to teil you 
where to put out vour eargo, so as not to conflict with others’ 
rights’ 

A. No, sir. 3 

(). And vou don't think that is necessary: you don’t think that 
Is a nec a 7 

A. Evil? 
). EVI. 
\. No, sir. 
». A necessary evil ina port of entry: 
A. No, sit. 
(). You think, then, that the steamboats should be yy rmiitted to 

put thei freight just where they pl ; 
het A. The wharves are there for all the steamboats; we could 
put it—consider our own interest 

(). Steamboatmen are very Independent, are they not? 

A. No, sir: they are — most cowardly set of men I ever saw. I. 
world al I] Out mighty quick if | could wet a chanee now, 

i). Le vou know what the wharves at New Orleans are mac 
out of? 

A. Yellow pine and lumber posts drove in the ground. 

(J Llave vou ever seeh those Wharve = |y ine rebuilt : 

A. Yes, sir; | was looking at them to-day. fucss (Captain Kirk 
saw me watching them patching up some holes. 

(). Itis constantly being done, Is It not? 


A. [suppose tour or five men were working at it. 
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(). | am speaking of the whole of the wharves; you find’that the 
Wharves are constant tly in nee d of re peer §—e fC the v not ? 

A. Well, I suppose they have to do something to them or they 
would fall inh. 

(). What is the life of this vellow pine lumber, exposed to the 
weather? 

\. | dont know , 

ad. Dy vou know thie if feof the Host $ thi; at are put Ohl the banks of 
the river? 

A. T see these railroad fellows put them in, and they last full 20 
oro) veurs. 

(). What do th y do to them? 

A. IT don’t know what they do to them: they run over them for 
Aor if) veoars. 

() Where? 

A. Anywhere across these swamps. 

(). Are you certain of that? 

‘A. have seen the statement. 

Fp Do vou not know it to be the fact that eve ry four or five 
veda years the whart pili - have ic. be re plenished evel i! ! soli 
yroull Ll where they do not cave in? 

A. ‘i, ir 
is. You sa know those things * 
A. Xo, sit 


(&% Docs vour boat run the eleetrie leht? 


; 


No, Sit. she does hot, 

Not that far advaneed ? 

She thas 1) yne torches, 

Not that far advanced as to el ‘trie lights? 
No, sir. 

iJ. [lave one i you could ? 

A. | dont know that I would: hever felt the use of it before. 

(). Is it not generally coming into use on large steamers? 

A. (Pie reporter understood the witness to say that three of their 
boats had the electric light on them, but is not positive as to the 
abswer.) 

(). Wiat do Vou Use it for”? 

‘A. lor head-lights 

(). For what purpose ? } 
A. To throw a light on a dark shore when landing at a wood- 
pile; one thing and another. 

(). It is material assistanee, is it not”? 

A. In hunting a landing it is a good thing. 

(Q). Whilst making a landing and delivering freight? 

A. Yes, sir; if the light is on the boat. | 

Q). And whilst receiving your freight from the |: nding ? 
A. Yea; air 

(). Is your boat now in port? 

A. Yes, Sir, 

(). Ilow long has it been here? 

A. Came here Sunday ; Saturday night got 
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(), When did you discharge your freight ? 
DOS A. Sunday. 
(). What did you do after discharging it? 

A. Put it under the tarpaulins. 

(). What else? | 

A. Paid a watehman on the levee and a man $40.00 to deliver it 
Monday. 

(). That was a discharging clerk ? 

A. Yes, sir. 

(). Did he employ a gang of laborers ? 

A. No,sir; | pad a man for unloading the boat S256. 

(). ‘That was to assort it and carry it off to the different piles? 

A. Yes. sir. | 

(). What labor vou sav you paid ” 

A. Labor for what? 

(). After it was so delivered and put under tarpaulins what else 
did you do” 

A. Paid the tarpaulin men S40 for covering it. 

). What else after—paid a Watchman ? 

A. Yes, SIP. 

(). Who is the watchman, rather the watchmen—men you hire 
on shore”? : : 

A. I don’t know what are the rates we pay for them. 

(). Do vou especially vet the men from the shore ? 

A. Yes, sir. 

Q). Do vou know how many harbor police there are in the city of 
New Orleans. 

A. I didn't know there was any. I didn't diseover any. 

(). You never saw any on the wharf there? 

A. I saw plenty of police there. They are not watching my 
Cargo. : 

Q. Do you want the whole harbor police to look -after your 

Careg r 
eet A. | would not put a sack down and depend upon the har- 
bor police. 


() Why r 


). 
A. Because it would be gone. 

(). You would be afraid they would steal it? 

A. I would not trust them too far. 

Q). Your idea of the harbor police is that vou think they are 


, 


thieves ; 

A. No, sir: I did not sa¥ that. 

(Q). Your inference is very plain. | 

A. IT said | would not hire them to watch miV Cargo, 

Q). Is it vour idea that they are not able, efficient to watch a 
cargo < ‘ | 

A. IT suppose if they were appointed for that purpose, given a 
Cargo 1) charge, they would be efficient, I Suppose, to do it. 

(). Don't they do that ? 

A. No, sir. — 

Q. How do you know that statement to be true? 


wo— 117 
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A. We never have been so informed: never used them as such. 

(). Did you ever see the ordinance of this city in regard to whart- 
age? 
A. LT have the ordinance in my pocket now. 

(). Have you carefully read it over—did you read it over to tes- 
tify here this evening ” 

A. No. sir: T never knew I was coming here until 12 o'clock to- 
day. 

Q). How did you come to have the wharf ordinance in your 
pocket ? | 
~ A. Because I thought k would need it when I came over here. 

(). Where did you get 1t from ” 7 

A. | vot it from the man who was coliceting the whartage to-day. 

() Phen vou call that receipt for your wharfage the ordinance 

A. Ilere it is in my pocket. 
ood) O. 20: simply the different rate of charges for steamboat- 
A. That is all we know. 

() Then you never read the ordinance of the city relative to the 
harbor police? 

A. T have never been bothered much with the harbor police. 

(). liave vou ever called on the Whartinger to lve you cup 
room for your boat? | 
A. | landed my boat —— 
(). Did you ever eall on the wharfinger ? 
A, ¥ee, wf. 
Q. Do vou think that a service or no service 
‘A. Yes, sir; it Was a service. 

Q). Do vou think that it is properina large port that there should 
be such an officer to conduet and direet you in such a case”? 

A. | SUP pose there would have to he somebody lo look after lis. 
Q. Do vou think that these men are willing to give their services 


; 


4 
for nothing ; charge ho compensation : 
A. No, oir. 
(). Do you know how long the wharf in the parish of Orleans is ” 


A. | have been told It was 6 miles. 
(). Does it not require a great Inany men to run that wharf or 
dont it? 
A. A great biany t 
colleet. 
i. We attend to that. 
A. I sce vou do. 
(). Don’t it take a great many men to take care of the boats” 
A. If they were all like mv boat I think they would. take eare of 
themselves, a ) 
(). Suppose vou had 5,000 bales of cotton to be delivered at New 
Orleans, liow long would it take to put it out? 
A. Put it out in one day 
(). Could you put it out in Cineinnati in one day ? 
ob | A. No, sir: would not try it. 
Q. Why? 


A. Beeause we put out as fast as thev haul it away. 


Meet the wharfage—from the amount thev 


Bae Bet eR ee oe 
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(). They have to haul it away as fast as you put it out” 
A. No, sir. 

(). It has been testified In this case that a boat could deliver her 
cargo of five, six, or seven thousand bales of cotton in New Orleans 
in six or eight hours, and that at any other port on the Mississippi 
river or its tributaries that it could not be done in four or tive times 
that number of hours 

A. No, Sir. 

(). Is shat your experience? 

A. I think [ eould put out a cargo in St. Louis as quick as | could 
bie re. 

(). Do you find anv wharf-boat large enough there for that num- 
ber of bales? 

A. No, sir. 

). Is not the whart at St. Louis very steep ’ 

A. No, sir: not very steep 

lt is the same kind of bank as at Cincinnati? 

A. No, sir: it is paved with stone; it Is paved with square lime- 
stone bloeks 

(). Is there not very great difficulty in vehicles hauling from those 
wharves up to the level streets the various portions of the cargoes of 
vessels that are delivered on the whart-boats ? 

A. L suppose it is heavy hauling, but they get up there; the teams, 
| think, they haul there to the same amount of bales. 

(). Does it cost anvmore for cotton teams than for ordinary leaumis ? 

A. I don’t think that they are at more expense than here; dray- 
wore Is cheaper there than here. 

(). llow does the levee look lit with electric liglits ” 
ae A. It throws a mighty dark shadow on the wharves for one 
to land. 

(). A great many pilots say it Is a vast assistance. Are you a 


A. Yes, sir; I am. 

(). Have you landed your boat as a pilot? 

A. Yes, sir: T stay on the hurricane deck and land the boat: ne- 
body lands if but wie. 

(). You find a great deal of difficulty in landing on account of 
the liehits ? 
A. | tind the shadow is worse—it throws out in the river. 
(). Can you jad from the electric lights where the different 
<treets ure 

\. Tuse the hight in the tower. 

Q. On what? 

A. The Canal street tower. 

(). You see the eleetric lights all along the levee? 

A. \ Cs, sir: all along there. 

() You can judge from them where the various streets are ? 

A. | know the streets pretty well in New Orleans. 

(). What is the reason that vou roll your freight out from the 
apron of the wharf back two or three hundred feet? 


‘vr; 
P ms 
ad 
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A. Because we have to do it for room ; they don’t allow us to put tao 


much freight on the wharf. 

(). Is that an accommodation to have so much room on which to 
place and assort vour cargo? aes 
A. | never went to a town vet in which | didn't have the pPrivi- 
lege of putting freight out; had plenty of room. 

(). Whereabouts ” 

A. Put the freight out on the wharf at — and in the elevator. 

(). In the elevator; what is the class of freight that you put in 
the elevator? 

A. Evervthing that we take; all kinds of cargo. 
Ue Q. What do you pay for the use of the elevator? 
A. That I cannot tell vor; but it is less than the watebing 
and tarpaulins: and we get a check for our money when the freight 
Is In the elevator. 

(). Now, you have testified that you paid 89.65 at Cincinnati for 
wharfage, for the wharf-boat S40, as a general rule, which makes 
S$19.65—say, makes S50 in round numbers; and that you pay here 
864.20.. What is the difference in the cost of building the wharves 
and repairing the wharves and keeping the wharves in repair be- 
tween Cincinnati and New Orleans” 

A. That I cannot tell you. 

(). What kind of a bank is there in front of New Orleans ? 

A. Mud: sand.bank. 

(). Is it stable or caving ? 

"A. Itisa filling up bank right here 

(). Does it make or waste away’ 

A. Makes. 

(). Where? 

A. In front of where we land. 

(). It requires the wharves to be constantly extended to cover in 
thisat space 7 

A. T suppose they have to extend them every few years. 

(). Llow about in the seeond district ? 

A. T eannot tell vou. 
(). Ilow about in the third district, where it caves in every year, 
and new wharves are required to be built? or 

A. I SUP Prose that is all so. l cannot tell you. 

(). llow about in the fourth district, at the foot of Sorapary street, 
where the bank is continually caving summer and winter ? 

A. [don't know that street: I don’t know anvthing about the 
wharves there. | 
(). What is the cost of the amount of piles that has to be driven 

on which they erect the foundations of the Wharves ? 
SO A. T would have to find out. I don’t knew. 
(). What is the cost of the planks ? 

\. The planks are worth about 810 or 812 a thousand. 

(). Have you ever bought any ? 

A. Well. I have seen men buying them. 

Q). When? ae 

A. Tsaw Captain Pickles buying plank 


MO 


« 


oJ 


er 
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(). What was the thickness of those plank t 
A. I suppose two-inch plank. 
(). What was the width ? 
A. Width one foot. 
Q. The general length? 
A. That I cannot tell Vou ; twelve or fourteen feet, I should think, 
though. 
(). What was the iron worth, in the way of nails? 
A. I happen to know that 63 cents is what he paid. I saw the 
bill, | 
(). That is for fastenings in building the wharves” 
A. Yes, sir; they were. I happened to see the bill. 
(). You have said there was an eddy in the water in front of the 
steamboat wharves in the first district? 
A. At the canal district; at the head of canal. 
(). Don't all the boats land with bow down stream ” 
A. Above Canal street they do; don’t below Canal street; below 
Canal land with bow up. 
Q. Why? 
A. I dont know, unless on account of the « ddy. 
(). What difference does it make if you land bow down or up 
stream ? 
A. The boat is easier landed with) bow Up stream, 
(). Does it not affect the discharging of your boats in anv way z 
A. No, sir; I think not. 
B65 (). Do vou know the value of the land in front of the steam- 
boat landing in the district above Canal street ? 
A. No, sir: I don't. : 
(). Do vou calculate that the wharfage at Cincinnati for the use 
of whart-boats Is at the rate of S40 per trip? 
A. No, sir; I don't. 
(). You have said so, Captain 
A. No, sir. 
(). You Like an,do you not, that the whart-boat —that your COMPany 
owns it, and it does not cost you that much’ 
A. No, sir: it does not. | 
(). But for other boats that are not In vour line, it costs them S40? 
A. Lam talking about our line of boats. 
(). We are speaking of other boats: other boats pay $40 for landing 
ana discharging this re? 
A. Yes, sir. 
‘). Now, calculating S40 for each of Vour ly boats a trip, how 
many trips do your New Orleans boats make a year to Cinclanatt 7 
A. | suppose they would average 5 trips. 
(). Ilow many do vour Memphis boats make per vear te Cincin- 


‘) 


A. About AA). 

Q). ach? 

A. Yes, sir: about 20 each. 

(), There is no profit there ’ 

A. The-wharf-boat is a good thing; | won't deny that: it pays 20 
per cent.; I acknowledge that. 


245 THE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET AL. 


Redirect examination by Judge Ix ENNARD: 


(). How much do you pay your watchmen in New Orleans, and 
how much do vou say Vou pay in Cine Innati ? 


A. Lthink we pay $2.50 a night here and $1.50 in Cincinnati ; 
$1.50 to $2, according to who you get. 
it) () Don’t you pay more than $2.50 here? 


A. It may be $2.50 to 83: I cannot say exactly, beeause | 
have heat noticed leat ly. 


() You dont have anv tarp wolin CX pehse in Cincinnati? 
A. No, siry we own what tarpaulins we use. 

(). No skids 

A. Ys, sf. 

{ \ore 2 re’ 


' 
A. Yes 
». Whi: at is ab rut ‘the average tarpaulin expense here 
A. lorty dollars is our contract. 

(Q). With the tarpaulin men ”? 

A. Yes, sir; [think every boat in the line has about the same 
eontract 

(). Ilow much for skids 

That | don't recollect—what the price Is: Wheat it ds: well, ] 

should think it was 820; IT think I pray SU). 


Recross- xatmination Dy \lr. DeENEDI a 


(). You are speaking of dry freight? 
A. We cover all our cargo. 
). Don’t cover vour pork ? 
A. We CAPE “One Cotton, 
Q). Dont cover your whisky ? 
A. Noe 7 . 
(). Don't cover your pork? 
A. No, sir: it comes to the same thing : the contract is so much 
a trip to cover everything. 


OOF hexnibpir “AS referred to in the aflidavit of E. A. Burke. macs 

before mye April ith, ISSZ. in the matter of ©. & MM. hi. 

. Co. w. Mrs. C..A. Aiken dale. USC. Ct. ED of ia FT Oh. 

April, S82. Mark Breeden, Jr, notary public, parish of Or- 
leans, La. 


’ aoe ’ , oe . ° — 
AY wiaTAS OF j.” A. Purke. Administrator ‘il Piprove nients. fe) th, f ifij 
a ? } . > ’ ' . 4 
{ Pdi aad’ Ohne air Nu ypoat fil hig Lease ‘il thi, 1] harves. 
air PED Por ance of VOur action upon thi propositions for * louse 
. . ° i 
eXCUse Tor again see king lo pi. ice 
] ; " } | ] a | , . } ] 
before the counell the views that have ar retofore Induced } 


‘ 


of the wh aurVves Pitist toe Lav OMAN 


Si 1 bhie ‘fo Op- 
pose the ordinance, and that now indicate the propriety of submit- 
ling information that should, ino my opinion, have been sought for 
breton actiligs poh so grave a biter, 


: ae , , ] } 
aie a“reuhiecnis used in flavor ol the leuse are 


ipst That CX pe rience hiss proven that ety 


Work ecun be per- 


nal 
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formed under the supervision of private contractors cheaper and 
Mare thoroughly than by the officers of the roverniment elected by 
the people. 

Second. That the past history of the wharves since 1852 shows a 
decided joss under city management and a large profit during the 
period thev were leased. 

To the first argument I beg to say that an examination of the 
records ot the elty goverhment do not bear out the LISS rtion, The 
proceedings of the city council, reports of Cominittees and city sur- 
vevor of every administration under which the contract svstem has 
prevailed will show constant litigation and complaints, and during 
the administration of Mayors Waterman, Stith, ana Monroe the 
system is repeated] y criticised. 

The interest of the contractor ever lies in avolding tin require- 
ments of lis contract, thus decreasing his expenses and Increasing 
his profits. 

The true remedy seems to be in the selection of faithful, energetic 
ofhicers, 

Let us lance at the second argument, which is based Upon 
otis the statements said to represent the receipts and expenditures 
for several years past: 
April 12, 1852, to December 51, 1854, collections by 


cILy a v si eee i a a ‘ ” “ ee — 87 45.297 VO 


Two vears ane d ( elt montha’ eX pelises OOS0 76 


Net revenue SoS S42 00 

Lopon examination | final that Mavor Wate rhyahh re ports in LSo7 
as follows: 

The cost of maintaining the wharves and levees from 1852 (the 
date of consolidation) to October, 1555, the date of the sale. as well 
iis the revehues at rived during thie SiiThi@ pM riod, is shown by the 
statement below: 


Wonarves ane Levees 


Yeur- BN pended Yeur it Remark 

IS52_.--S134,051 66 1852..--8191.341 49 The year 1855 
1S.e3 ~T1TLSOA OD 1Sd33 Zé sn . 4 S82 embraces only to 
Iso 26,1 17 2] 1854 .. — iid be) Ist of October. 
i855... 38010 87 S55 7 76583 ot the date of the 


sale of the lease. 


ST71,073 89 Bl ot O2 


4410s 8&9 


Net amount of ree Ipts . S10 155 


l pore fer to accept the latter statement, as it agrees with the pro- 
ceedings which show that the first lease went mto effect October 1, 
TS... | 

The records show that immediately after consolidation the 
wharves were rebuilt anew and large amount of batture was re- 
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claimed. Notwithstanding these heavy expenditures, three years 


and nine months exhibit net receipts ot SLO 660.15. 
7 he | his] lows of the whi: ur Ves Was from ( letober | . LSo., to sep- 


tember JO, LSOS, Lb pe riod of three vears, 
The revenues of the wharves were accordingly sold by sections, 


as follows: 


lirst seetion ...- eee 
Second Sechpopy a : i ae aaa ae rate Pee ee se sai ae Wiest eo a 154.000 (i) 
Third Seat }orly — | : i eee ae 125,000) (i) 
leourt! — (ot) rae . eo Aa a Myce CO CO) (it) 
Fifth section bs vals'a deldshe datos eue ee ee 
Sixth section : es i a i . S7.o01 SO 

a ee ee . 8949.45) St) 
epeeee The expenditures by the city for this period appear light, 


say, $11,202.04. This statement may appear quite satisfactory 
upon its face, but mark the actual state of affairs. 
July 21, 1857.—Mavor Waterman reports wharves in wretched 
condition, ana high time the council should tuke the matter into 
serious consideration; recommends either to compel a compliance 


with er ae of the lease or annul the contract. 
July 21, bso7 Report of committee on streets and landings ; also 
CIty suUry vor, showing bad condition of wharves, 

Dctober 12, 1857.—City eurvevor again reports wharwenaennelehed 
eqndition, and that it is impossible for him to prevail upon the 
less is Tt) poral them in order 

October 27, 
streets ania landines the eontract with the lessees of the first, fifth, 
anc sixth sections was annulled tor neglect in failing to keep the 
Wharves In order. 

December Lt, 1857 —Sugar landing in) back condition: SUPVCVOr 
ordered to purchase materials ana repair it. 

Aucus! 2s), [Sos.—Mavor Stith demands the speedy repair of the 
Wharves, and charges the lessees with neglect and default: council 
authorizes the city surveyor to have the wharves put in order. 

October 12, Leos —Surveyor’s report after the expiration of first 
contract: Nearly all the lessees in default; wharves in bad condi- 
tion: dined to be rebuilt at the expense of thecitv, which should then 
ened avor to Miike honey oul of the lesser e. oli lesser s have ‘ ither 
rhe arte ata dq. 2% r refused ta nue ly with spre cifications ; notice Wills served 
upon them to make detailed report of condition. 

February 1, 1So'.—Surveyor reports expenditures for repairs of 
Wharves threat shauld Haye ne 1) done by ol | lessees. 

| observe in the early partof Tso an expenditure of $128,687.63, 
which Wiis doubtless enused 1) the winter of }SoS before the second 
lense Wiis made, No record can br found of damages having been 
recovered trom - lessees, but it is fully shown that the wharves 
Were sure ried red tnt tor the Purpos Cs of COMNICTCe after thre © 

ears oO} protests Moe the ship} hig community and city oflictals. 
T he second lease was from the tirst of October, 1S5S. and Was to 


IS57.—Upon report of chairman of committee of 


t 


ef 
f 


d 


{) 
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continue for a period of four years and nine months, expiring on 
the first of July, 1865. The effect of the war upon the ship- 
all ping interests, however, induced the lessees and council to 
virtually terminate the lease on the thirtieth of May, ISol, 
in the following manner: 
(No. 5651.) 


Whereas the lessees of first, second, fourth, fifth, and sixth see- 
tions of the city wharves have petitioned the common council for 
relief, Inasmuch as, owing to the war which is now being waged by 
the Northern (rovernment ucalnst the South and the existing block- 
ade of this port, they are ce rivinig neo protit, benefit, or ndvantage 
from their contract, but, on the contrary, are suffering daily a heavy 
pecuniary loss : 

And whereas the said lessees have made the following proposi- 
tion, Which ix just anid equitabl 0 wit: 

That thev, the lessees, propose lo make the hecessary repairs to 
the wharves COMPLI St d in the aforemye tioned sections of the port, 
and continue their lease, provided the city guarantees to make their 
revenues for the veur ISG] the same as the average revenue of the 
two previous Vvears, deducting at the rate of $20,000 per annum for 
less amount of repairs required and protits that might be realized, 
the said lessees promising Lo pra their tive notes, due on first and 
fourth of June, S61, and amounting tn the aggregate to 817,040.20, 
the deficit in the revenues above referred to to be deducted from the 
hotes of sited lessees that miay become due iter the sad first ane 
fourth of June. IS6G1, until the termination of the existing war and 
the resumption of business: Therefore, be it 

Resolved, That the citv of New Orleans hereby accept the above- 
mentioned proposition of said lessees, it being well understeod that 
the city shall be the sole pda as to when such rest ption of busi- 
ness shall take place, and all repairs which bay become Necessary 
shatl be made by said lessees under the supervision and direction 
of thi city SUrVEVOr. 

Resolved further, That the miavor be, and he is li reby, author- 
ized to Sign thi Hecessary act or acts, to be passed before the city 
notary, lo Carry into effect the provisions of this ordinanee. 

(Signed) . LEA F. BAKEWELL, 
Pir sident Board of Assistant Ald rien, 
(Signed) J. O. NIAOR, 
Pir sie uf Board of Aldi riten., 


Approved June 1, LS6L. 
(Signed) JOUN T. MONROE, Mayor. 


A true copy. 
W. S. PETTINGILL, 
Secretary to Mayor. 


In the meantime the lessees apparently continued to collect the 
revenues, failed to make the necessary repairs, and the subject was 
doubtless overlooked until May 14,1562. A resolution was adopteil 
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nnder which al] of the notes of the lessees bearing date after June 
1 INGL. were returned, to amount of $435,510.94, and in. addition 
thereto the sum of 881,944.96 was paid to lessecs under compromise, 

The second lease, therefore, appears to have re sulted as follows, viz: 


il eee ips -_— Necond Lease. 
tietabor 1 TREE in. dammaery 1. tie nk eee BHO. OO 
January 1. 1859. to January 1. 1000... caocseceos Bete 
Januarv .1, 1860, to. danuary 1; 1064......0----24 291.472 OO 
S4OS $14 00 
January 1. IS6l. to June 1. 1S6] a iia cts 3.200) 10 
Sood OO4 10 
expenditures : 
IS reek ti Se oe S1PS.OS7 65 
so). _ : st Me Pe Sone ae pera or) Yi 
[Gt ... a eal aici 2105S if 
Slob 542 ry 
Repaid under compromise. —. Sala SI fe 6 
S248 P2877 ol 248,286 ol 
+ 
Net revenue, 2 vears 4 months CN <a a BPISH 2370 ofl 


a 

June , |S62.—Report of the committee on streets and landings: 
“That they have made an examination of the wharves, and find the 
Sihnie requiring eX HSIVE repairs and repar the following resolution: 
That the surveyor be, and he is hereby, authorized to advertis 
fifteen days in the oflietal journal that he will recelve seated Propo- 
sals for furnishing to the city timber and lumber for the repairs of 
the wharves, said timber and lumber to be furnished according to 
specifications on file in his office. 

*Ndopted 

Thus we tind that Upon the the termination of both the leases the 
wharves are left utterly unfit for the purposes of commerce, 

The following is an approximate estimate of the colleetions and 
ON Pclises from June - ING] (the actual termination of the second 
lease), to December 31, 1865, showing an excess of expenditures over 
recerpts of SLOAAGODT. 

It should be borne in mind, however, that these heavy expenses 
followed Immediately Upon the te rmination oft the second lease. ana 
was apparently rendered necessary by the condition in which the 
lessees left the wharves: 
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(ity Collections, Kte. 


from June 1. 1S61l. to December ee: 5 a ae sO) OW) 
Krom January 1. IS62Z, to December 31, 1S62_. PSI OG 
sy P- rom January 1, 1865, to December 31, 1865 FASO] OF 
from January 1, 1S64, to December 51, 1S64-.- 106,124 19 
From January 1, 1865, to December 51, 1S65..2..--. 150,838 84 


SSLGS7T4 96 


-” 


Expenses: 


ITE ils dist sy eet bce: Wen ie ahcecale nce) 9 Ge an nsndlinin ane sage 
IS63- ‘ siialipielel ocd aii noe .. loi sic OG 
ES ins ects cen oo es enn oe ee 


LPO OS 


DLLO85 95 


S1LO4460 97 


The following statement shows receipts and expenditures from 
January 1, 1S66, to April , 1960: 


Citv collections, 1866 .... ...--- Loccnwenitinneee ae: oe 
City enllesiiana 70... cc 203 AT2 DW 
C'sty cunt HORII, Bo es wt omnes cmc eee 
City COLIOOEIOUE, FE nk oie ene eco nen ncmmnen ee ee 191.456 1S 
January 1 00 ADEE 4. FGI G is on nnn. cnn cnnennn eee S? PQQ) ST 


SSOUO O25 67 


eX penises : 


to. eee ee i . SGOT OL Ol 
ISG oleae are ore a 392 425 18 
IR iscsa nar eaaoas ssi ca i 370.741 65 
I a DLST6 OS 
January 1, INTO, to April tl: 1.230 S4 
Paid collector, 1S66, 1S67_——- - : HIS, 34 
Paid collector, 1867, 18;0....... a POO TH 
(‘ortificates, TSOOL- - 7 eae LOO.000) OO 
Votal ee ,.. SL oeeo2e OF 
Total receipts a SOO 2 7 
Total excess of expenditures... 2.222. -. ~ S686.597 41 


lcannot account for these enormous expenditures, even admitting 
that after the termination of the war all the wharves had to be re- 
built and remodeled, and doubtless vast quantities of batture had 
to be filled, graded, and shelled, and with Jabor high and iumber 
purchased at S50 per thousand in 1866. 
Dae | believe during this period there was interference by the 
niilitary authorities with the municipal government, and that 
abrupt changes were made 


: a + pee os Pie 7 


ean tata eet: heatsink Re aS NEM ne 
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Statement from April I, S79, to December ol, 1874. 


expenditures: 


Wharf improvement bonds. ----- teh ctonachenn a oe 
lnterest paid on same. a ee le ee ~OL O54 OO 
Cash paid, four ye ave vine mannii es PVOG1L0 Ol 
SS? O41.664 5] 

Collections, 4 vears ) months, SV55,965.06 per vear 1206526 S4 
excess of expenditures .—- pape Pee SSO od (7 


[ean readily understand that the startling expenditures of the 
past nine years are well ca Heulated to cause the administrators to 
look with favor upon a proposition that would apparently anges 
the public from the effects of like improvidence, but I Claim that 
the remedy lies in your own hands. [ claim that the frauds and 
extravagances of the past should not be the criteria by which you 
should be content to be judged. The people have placed you in 
office with ample power and pay, expecting vou to devete vour best 
ehergies. to reducing the evils of whieh they justly complain. J 
have been thus explieit with regard to the past in order that vou 
may know the disease and apply the remedy, 

| bee to submit for your consideration the attached report of the 
dey sareeped einsaaaieadusdla personal examination, and [| 
desire now earnestly to assure the members of this council that these 
facts and figures'are brought forward through no spirit of lactious 
Opposition to the will of th Miaypority, but under a sense of respon: 
sibility growing out of the fact that the department most affeeted by 
your action in this matter is under ny ¢ Peng threat vou have il 
right toe Xpech at mv hands any Information hecessaryv to nid vou 
in forming F 21 | correct judgment. 

| propose to show clearly the time within which the city can pay 
ofl the Whiart lel ania cul the “ibe time keep the wharves 1 repalr 
aTITE pray the propre Xp lises of collect! On, if Sper fined L thint these 


objects Cili Le attamed within il shorter pe riod | shh: all ry ‘pay ho 
factious (op) Postliol 1 to vour ction, )n the othuns lr" lane dq. the: | tds 

be not acceptable, | would urge that you adopt the eudinanes 
ve heretofore presented by me, devoting the revenues, first, to 


the maintenance nnd repair ol Wharves, collection ot revenue, 

and the residue to the purchase of the wharf bonds from the lowest 
bidder. Your leo! riolit 1a) do ~0O Is ( len Ur, aidie if Is Lut equit: al le 
andl pust, 

The whart bond, in my opinion, depends upon the equities alone 
for its rect mi ption., ln thie law it hh: is Lut il dou ne ul Staltis, 

We may Hot he clear as to transactions occurring in the dim past 

during the vicissitudes of war, but every lonest man in this 
community must admit that t the expenditure of S2.04Lh614.51 in four 
veoars and nine months for work that should have been perform 7 
for less than S500.000 in cash smacks of fraud or lmaprovidence so. 
grave as to taint the paper that represents it. 


_- 
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One great cause of the present expense attending the construction 
and repair of our wharves arises from the fact that year after vear, 
as the batture accretions have formed, the wood-work has been ex- 
tended. According to the surveyor's report, the wharves of the eity 
now contain 14,908 squares, from which deduct wharves kept in re- 
pair by elevator, R. KR. Co., ete —1,582 squares—leaves 15,526 squares 
of the wharves to be kept In repair by the eity. 

Should some unforeseen calamity sweep away all the wharves and 
it should become necessary to rebuild them all anew. the 15.526 
squares would not cost more than thirty dollars per square—by Coll 
tract, So0,780. At the present cash prices of lumber and timber 
the city ean rebuild them all anew for less money, and | would give 
bond and security to guarantee it. 

The surveyor’s report shows the number of each post or wharf, 
total squares in each wharf, what number of squares can be filled 
and made permanent, what work would be required on remaining 
wood-work for coming vear, Cost of tilling batture, cost of bulkhead, 
eost of reprurs lo remaining wood-work, total Cost of work lor com- 
ing vear to fill the batture wherever it can be filled, and to repair 
the balance of wood-work. 


The total cost of tilling, grading, and ballasting the bat- 


ture in four distriets, 6.164 SQRATCS ... .. one cveiiintenins SOO 6S4 OO 
(‘ost of bulkheads for same Py ier D.cdepep OM? 


Repairson remaining wood-work ..2..-.----.---.--- 46,835 00 


Total expenditure for coming vear ie ittwumna S2ee oe 
To which add expenses, collection, ete. -----2------. 2 20,000 00 


S120.052 00 


Died If the fillng should be done as proposed 


there will be TaD Stee a ott + oteicdinl ete bo.o26 squares, 
Less the squares ine Gee... i at aie ae es 164 
Leaving wood-work acu . si:tenk ailcas wa dncnas 4.162? squares, 


estimating the eost ut thirty dollars per sqtlare to rebuild all 
wood-work after filling, S214,860. 


It has been customary to estimate the wear and tear upon 
a Wharf at twenty per cent., allow for caving banks, and 
estimate a wharf to last four vears, or wear and tear 


twenty-five per cent. on $214,860. .. ce cscwon-nceuasu GO ae 
(ost oft collection. i a PS yma 2~O OOO 
Total ONp nditures second vear. Ase anes a oe 
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ln order to ascertain the time within which the eity can pay off 
the Whiart debt with her revenues, We may estimate in round 
huimbers : 
inst veur. estimate | reveltes Pace iene oa eee SPO OO 
SPOOL 
bo.) 
OOOO) 
weenie 
ch) A Ae a ae : SOOO 
| : om Seen (i) 


ling battnre oC... wea 


; , ’ , . ‘a ea 
HSCs, ivtinent of Cominerce an tina 


et » Wid 


seconded yrerur. estirinated PeVeliles — — - 
’ “Sad Med tes 
i Nyt ' Pits ridtrer. ele Soa de 
expen department of commerce ‘ : POO 
Judoment rennin 145.00) 
Interest on SOOO TTS __- aie Ltoolss 
S1TOS.000 bonds. at ote a ras Li 
sepeniiemieandemnianiianins ery ye) 
Phird Vear, eftrnated revert sce! Eo 
lostimmated expenditures, repairs . .. Son,7lo 


{4timated expenditures, department of com 


Ort) 


Juchomients P an pe nO) 


Interest on SHiTGs2. 22 | Age & 


It purchase SOT TLIO bones, at ote - Less 
—ocommums Did (MM) 

Fourth vear, nine months revenues ee IS7 000) 

expenditures, PepMalirs oe im ae ome SOLS6 


Expenditures, gepartment of commerce .... ; 15.0000) 


expenditures tidements ee eee wail 1200) 

Interest on $204.506 bonda. at 7.3c . ae 

Repurchas Sb bood bonds, at ote aor aie L101 
——-—— ISS727 


It bas been said that Lam ambitious and loth to part with power. 
lieve that this sdmninistration should be ambitious to win 
ak the name of honest, eflicient, public servants, and a vreater 
opportunity Was never presented to any cight gentlemen. 

The enormous expenditures of the past ten vears have placed upon 
the poople of this citv an additional burden of twelve millions of 
hot feel Hsstired threat tha peopl have hol recelryod 

five millions of benefit? And vet this debt but represents the 


eXcess after extiguordinary taxation lias been imposed. 
.*% . a . . s 


dollars Do vou 


Pliis council should be ambitious to present to the people a 
Comparative stitetent Contrastthige an econoniical and eflicient 
ischarge of the pubie trust with the improvidence of the prast. 
ion ae 

fake, for instance, the expenditures upot Wharves for the paast 


fey) vears q 


tn) 


My 


VS. MRS. CATHERINE M. AITKEN, ADWX, €¢., ET AT. 287 
Total expenditure, bonds and eash —_. ooo te! .. 23.54602Z2 2S 
estimated CN} naditures for coming One 
SPO? 


Vvear ape aT Re aa se aad ; Sea 
estimated expenditures for subsequent ) 
vrs : ptm . eine 
NO7.006 OO 
Saving to the people by Cconomy, LQ Veautgs $3. 108,20) 20 


Or chough to secure a railroad to Texas and provide shed protee- 
tion for all your steamboat and barge wharves 


In my Opinion the people CN] ct al your hands il enretul SCrTuunY 
of the existing obligations of the city. in order that they may judge 


} 


a! the equitable iis well iis the li rill liability LO the hrolele rs of olylt- 
gations that represent the errors of the past. “This council should 
be SLOW to place the st aul of its approval LEprOnl obligations threat Were 
either issued in fraud or without due consideration having been 
Lived : 

lt | can read aright the sebtitnedit of this community, it is an 
brane loving community, jealous of its fair name and commerce 
repute, bout the niountaim of 7c yt liuis bean piled ol high thasat thre 
propels eraouh pried r the burede I: nicl, tis Ubi holt rs Of its bonds and 
obligations are flving to the courts in order to seize upon the assets 
ol thie CILV, it is time that the faets connected with these issues 
shoulda bie placed before the precy ht nad the world \\ hen hor 
holders une citizens know these facts | have he doubt tliat the 
citizens of New Orleans will act toward ler creditors in such a man- 
heras Will be consistent with their honor and equitable to those 
Whom she may owe. T deem it advisable to turn over to a ques- 
tionable creditor the most valuable and Hprortanl franchise of the 
Cry, practicnliy making them prelerence creditors, 


ae by) reply to the administrator of commerce. | 
beg to sav that the receipts from January 1, 
IS75, to May 1, 1875 -- hua vonuocen QOGnEE Oe 
expenses from January 1, IS75, to Mav 1, 
ISvo, pay-roll department of commerce SH SH oe 
Labor and cart hire, improve- 
ments. _- . cio SUOLOED OS 


’ 
. ck a: 
La a COs eRS dime eee eee $,404 Zo 


e ép™ ze *?) 
AN ea ee 


Materials for repairs - 13,020.78 
Less contingent i ed ae Ht) SIS 
OS SO 
Cost of lower steamship wharf... .-.------. 16,410 44 
LO APO OI 
Total exenss of receipts... encnccunwnessncn SEO 
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Statement of ( ity Surveyor of Work Required on the Wharves and Land- 
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Number of post. 


4.5 
7,8 


” 


10, 11 


2, I 


4 
LS 
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ings for the Coming Twelve Months. 


>. iss 
Se |\e3. 
73 1 G8% 
ioe 
— 7. 
a+ 54 225) 
1 206 HHO 
S17 O25 
$70 res 
10) 2D 
542 202 
282 202 
415 red 
11] 1 
1a 105 
117 st) 
Loo WO 
a | RO 
mS} 70 
Ss.) Hi 
mh 45) 
)7* HP 
yt 18 
it 
oo 12 
7 oped 
63 1. 
5s 1s 
7 oD 
Oo yh) 
O rh) 
a) $e) 
i? 4) 
mo Fo 
a1 24 
il 5 4 
7Ht 
6,789 4,291 


* Coal Co. 


FIRST 


What work is re- 
- quired on remain- 
ing squares for 
eomine yeur 


No work, s’boat I'd’. 
No work, s’boat I'd’g¢ 


No work, s’boat I'd’g. 
No work at present . 


No work at present 


No work R. R. whart. 


25 percent... . mips 
Patching- ia 
No work J. R. R.. 
reiching...... . dla 
ag GEES ESSERE 
Patching. 
PI ina ene we 
Rebuild. .. 
Patching. 
Rebuild. — 
Rebuild. sie: indie viene 
New flooring 
Patching. .._- 
Patching — 
Patching... -- 
New flooring 
Rebuild , 
New flooring —._ 
a 
New flooring - 
New flooring - 
ASRS EERIE Rate 
Pee a. 


-— — ae ee 


- * 


DISTRICT. 


Cost of filling and | 
grading at 30 cts. 


S25, 746 


t Nuisance. + 


per cubie yard. 


Cost of repairs for | 


for filling at $1 


| Cost of bulkhead | 
per foot. 


| 


<“f. 
rae 
=i 


$18 |.. 
418 .. 


wo |. 


$5,591 $ 


Abandoned. 


a 


coming vear. 


Total cost. 


sain ae 2,170 
pa Bee 2.170 
$250 2.032 
550 | 4.852 
me OS] 


250, 


400 N60 
300 921 
200 Tl 
DOO 1,000 
B47) ii 


450 


1,020 1, 


100 


HO 
OO 
(1) 
OW) 
OO 
(M) 
OO 
OO 
OO 
4) 
0) 
4) 
) 
OO 


» OO 


00 
OO 
OO 


(n) 


250 532 00 
20 o74 UO 
2O0 5H OO 
100 560 OO 


250 474 
225 | 497 


OO 
00 
iM) 
00 
OO 
OO 
OO 


7,470 | 338,807 


5O 


ee | Sui 


ae 3 AR ee 
ee NB GE AERO i 


p iegtiens 


Number of post. 


Canal to Bienville 
Bienville to Conti- 
Below Conti, 
steambout _...-- 
St. Louis S. 8. 1'd’g 
St. Louis to St. 
MI i bciiccia tas 
St. Ann to St. 
sg ern 


No. squares can be filled 
and made permanent, 


Total squares at present. 


rey 315 
119 4? 
RH a2 


107 | 24 
St 
76 22 


3.313 1,284 


* Cromwell. 
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SECOND DISTRICT. 


squares 


= 


remaining 


for coming veur. 


on 


What work is required 


Patching - —. 


Patching .- 


Patching __-. 


Patching - - 


Nothing —-. 


| Patching-.. 


Rebuild __- 


| Rebuild and 


extend. 
Nothing 


Nothing —-. 


Moulton re- 


pairs. 


. - — - ee cee 


$2 |e 
e's = >. 
DY —“ = 
——s be ; om = 
> 2 < 
— on a = | 
2 « s > 
t= = &. 
— = —_ 
= & $4 
_ S 
= 4 — 
Sas | Se 
ae be &S 
22 | &> 
ot —_— wy ok 
— ww 
$1,326 | 738 
4 532 
500 | 167 | 
66 | 370 | 
B68 762 
1,800 631 
252 | 140 
312 176 
300 121 


144 80. 


132 75 


i 


Cost of repairs for com- 
ing year. 
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ee ee te en ne 


Total cost. 


$2364 
1,636 


2,821 
2,892 
1,088 


481 
224 


$7,704 | $3,792 


+ Aband’nd. 
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rHiRD DISTRICT. 


. i ~ ' 
— 
, ~ - , “., —<— - med 
— : ~ pe a ae ~= 
— = — he — an - 
oe a . — ‘ on ~ 
= he —_ ~~ — - i - 
omen — a ° -_—- - ~ 
a - ~- - — , Ana > — 
4 _. Al , . ous o 
~ . ~~ -—— - 
- “. “. - * 
— o- = «= e 
- - ° ome ~ 
= he, Oa a ee wn 
ms / “ —e “- i 
— = ~ he - fn & 
mee om -_ —_— —_ . —_ 
~ 1) 7) a ; ’ 4 ! ; pont ra ~ ~ ~ —— >a a “., 
cee =o 7 = = 
- “+ ~ — om 
: = = = — = = aa he 
- "em & S 3 om ¢ - -_ . 
_ _— — os - _ — -~ .- , 
“ _ a —_ — _— o 
— . ~ ” e - ~ o 
- o -~ ~ — —— . = 
om 7 - a a o-- bad 
ome mt - ~ 
s a - oe se ‘ - oe & rae 
. . * z - ~~ o£ S ond = 
Ps = on - . 2 mm “on ‘ ~ 
- . i = - 
P “ - - a as ° o . . 
aa “_ - —_— - - » 
e)e? “ot 2 
*? 


Pothin SO) =] S177 OO 


$ N 
24 Wi Iti Nothing +My S| oo OM) 


eT i) Relhuild .. ~] Sin) 1 SOM) OM) 
- eee | Nethine 


) ild 1) } teva 
oe (? Nothin 


0 my > per et $5) bod oe 


. : 
From cenire of 
eotton press tes 


yy Gas .. Nothing 


~——— 


ae (1; Zo peret H a AW wh On 
te | : oe peer t a eh oa er bier OO 

_* 
1.40") Mp sii bal Le So. 10 Sood OO 


* Ferry t Cooper, Aban'd. 
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- 


ob 
Hite 44. inelusive 
1 
hi) 
iF and 48 


Whart bet. Sixth 
snd =eventh Sts 
opposite 
Kichth St 
Wharf 


whoart 


it present 


Total splines 


tilled and made 


W hit htttiber of squares 


a 
= 
-_ 
e ~ 
- -_ 
- - 
— on 
- 
ss 
“a 
aa 
= & 
pes 4 
- —_ 
*).? 
ont? 
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FOURTH DISTRICT. 


remaining squares 


W hat work js required 


Patching 
Rebuild 
Rebuild 
Rebuild 
fo percent 
New 


brie 
Nothing 


Nothing 
Nothing 
20 per cent 
0 per cent 
20 per cent 
“1 per cent 


on) per q*e*] e 


a 8) per Cent 
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y «| yA THE OUACHITA & MISSISSIPPI RIVER VACKET CO. ET Al.. 
, : - aT Oo 
oo Motion ln Amend Bill. beite red A’ biled May Sth, ISS5. 


U.S. Cireuit Court, Fifth Cireuit, Eastern District of Lousiana. In 
equity. 


OvacnitaA & Muississivet River PACKET COMPANY ) : 
i's - NO. WS.d. 


Mrs. C. M. Aces, Adm’x, ef al. 


On motion of Kennard. Howe & Prentiss and Chas. S. Rice, of 
counsel for complainants, and upon suggesting to the court that the 
ed parties in the bill herein: filed, dese ribed as Alex- 


a? 


POLloOW LNG -hal 
andes MM. teal! dav, byrastisans Ge. Soung, and Mrs. Pall (widow of-—— 
——) whose full name is unknown, all of Cincinnati, in the State of 
Ohio: alo Edwin Hornbrook and T. C. Sweeny, of thecity of Wheel- 
me. tin the State of West Virginia, are citizens, 1 spectively, of the 
States of Ohio and West Virginia, and upon further suggesting that 
the parties made defendants in said bill, and therein desertbed as 

residents of New Orleans and Algiers, are citizen of the State 
oe | of Louisiana: 

It is ordered that the complainants have leave to amend 
their bill by adding thereto that the parties hereinbefore mentioned 
are re spectivels citizens of the States of Ohio, West Virginia, and 
Louisiana in the first paragraph of said bill, 


Petition ol the N, m Osrleans Anchor Laine, hiled May OSth. ISS5. 
US. Cireuit Court, Fifth Circuit, East. Dist. of La. In Chancery. 


Ocacuira & Miss. River Packer Company 
; 


s. ~ No. OS7S. 
AIKEN ef al. | 


Mrs. C. M 


The petition of the “ New Orleans Anchor Line,” a corporation 
created by and existing under the laws of the State of Missouri and 
i Cilizen of site State, It a etfully ~hows thist said corporation Is the 
owner of the following steamboats, which ply between the port of 

New ©} sand other Ports on the Mississippi river, chietly 
oS2 from New Orleans to the port of St. Louis, to wit: “Citv of 

St Lous, ¢ itviof Baton ltouge, Jno. A Scudder, City of New 
Orleans, and Wm. P. Halliday.” : 
i And that as owners of said steamboats it hats paid under procest 
since the commencement of ‘the lease made by the eitv of New Or- 
leans to the defendants in this bill of complaimt the same wharfage 
as has been paid from time to time by the complainants In seid 
bill—that is to Sav, Whartag at the same rate. 


‘ 
: 


That, availing itself of the right accorded by said complainants. 
The Ouachita and Miss. River Transportation ( ompany, in the first 
paragraph of their bill, petitioner prays to be allowed to make itself 
if party hereto, “nid to gissert the “illne rights ania to crave the Sine 
relief with respect of the wharfage taxes in said bill complained of; 
and, adopting all the allegations of said bill and adding thereto’ the 


: A PELE LMS LAOS 


yf 
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allegation that the defendants are citizens of the State of Lou- 
3  Islana, vour petitioner prays for all and singular the same 
relief as prayed for by the original complainants. 

Wherefore your petitioner prays that this A7s petition may be 
filed, and that it may have leave to join the complainants herein ; 
that the Injunction as prayed for by said complainants may be 
granted and extended to your petitioner's boats in common with all 
others, and all the relief of any and every kind praved for in said 
bill may aiso be decreed as well in favor of your petitioner as of 
said complainants, and for all general and equitable relief. 

(Signed) JOEN TL. KENNARKD, Solicitor. 


*) 
oo 


John Hf. Kennard, sworn, says that he isof counsel for complain- 
tilits here: thisat std complainants ire subose nt from thie vw tite, ane 
lL are true to the best of athant’s 


that the sllegations Herel container 
know le dure ana belie t. 
(Signed) JOUN TH. KENNARD. 


Subscribed WV sword before nie May ty ‘SS 


(Signed) Fr. A. WOOLFLEY, 


€ air 4 Uy ~ (renal f our 


os | f ounplainants Not of le ME pice | DE i*¢ Jf and biled Ma 7] ISth, 
ISS3 
9S7S. U.S. Crreuit Court 


Complainants’ note of evidence 


(i.) Printed record of testimony for complainants’, 255 pages, par- 
ticularly— 

Exhibit A, at p 221, and 

Ki. A. Burke, LO4-118, 150-167. 

(A. Eager, 50-65. 

Henry Ellerman, 65-104. 

Capt. Carter, Anchor Line, 118-150 

Halliday, 192-221. 

ager, Mllerman iV (‘o.’s contract otter 7 by det nelants, especially 
the requirements as — Wharf bons (ola) which they had to pay, 
which requirement Wis illegal and rere iit d the rate of charge. 

Capt. F. A. Blank, 24-27. 

The photographs were made CL parte and ho colsent ¢ KISts thak- 
Ine them evide nee: they only COVOF a stall fraction of the citys 
front. 

(Signed) KENNARD, HOWE & PRENTISS. 
CHAS. S. RICE. 
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Defendants’ Note of Evidence. Ente red & Filed May PSth, 1SS5. 
pS) 9878. U.S. Circuit Court. 
Defendants note of evidence. 


Acts of La., 1556, pages eroded), 


Do. ian, ~~ § 3S. 
De. scl, -  3ed, 
De, ISSZ. new charter 
Contract with city, May 51, ss 
Amd‘ : Oct. od. 
sé ‘ae i 
Eager, Ellerman & Co., contract 1S7o. 
Ley. Supp | contract IST 


Photowraplis Qt) file 1 hi (3d. 
City ordinance of 1575, Janay 19th. 

c ISS], May 17th. 
Also all evidence & exhibits in printed record for respondents. 
sits “index.” 
Also all exhibits on file in 9578 not hereinbefore specially offered. 
Plan by L. Hf. Pihe. 


» ce 


aL “ring A Nuhniission of Cause, 


R 
extract from the Minutes, April Perm, 1885 
New ORLEANS, Monpay, May 28th, 1Ss5. 
Court met pursuant to adjournment. 


86 Present: Tlon. Wim. B. Woods, circuit justice; Don A. Par- 
dee, cireult judge. 
Ocacnira & Mussissiprt: River Packer COMPANY 
is. N 0. UNS7S. 
Mrs. C. M: Arnes. Adm’x. ef al. | 


This cause came on to be heard at this term on the bill. answer. 


replication, and other proceedings in the cause. 

Whereupon the complainants offered the following evidence in 
support of their bill, to wit: 

Printed record of testimony for complainants, 233 pages, particu- 
larly— 

exhibit A. at piae nai. 

I. A. Burke, 104-118, 150-167. 

C. A. Kager, 50-65. 

Ilenry [lerman, 65-104. 

Capt. Carter, Anchor Line, L1S—]50). 

Halliday, 192-221. 

Mager, Ellerman & Co. contract offered by detendants. especial hy 
the requirements as — wharf bonds (old) which thev had. to pay, 
Which requirement was illegal amd inereased the rate of charge. — 


Capt. F. A. Blank, 24-27. 
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The photographs were made ex parte and no consent exists 
oSi making them evidence; they only cover a-small fraction of 
the city’s front. 
And the defendants offered the following evidence in support of 
their answer, viz: 


Acts of Louisiana, 1836, pages oooh. 

Do. ISTO. “ 35. 

Do. a 

Do. ISS2, new charter. 
Contract with city May 31, 1SSI 

“ Oct. 3, ISS. ® 
Dec. 7, ISSI. 
Mager, Ellerman & Co., contract S75. 
Do. supplemental contract 1S7-. 


Photographs on file in 9575. 

(itv ordinance of 1S75, January 1 

City ordinance of ISS1, May 17th. 

Also all evidence and exhibits in printed record for respondents. 
See its “index.” Also all exhibits on file in 9575 not hereinbefore 
specially offered: 


Plan by L. HL. Pili. 


And the cause was thereupon argued by the counsel for the parties 
respectively and submitted. Wirereupon the eourt took time to 
consider. 


Decree. 
BSS LC. S. Cireuit Court. Eastern Distriet of Louisiana. 
Ocacmira & Mussissiprr River Packer COMPANY 
ms, No. US7S. 
Mrs. (. AIKEN et als. | 


Phis cause came on to be heard on the bill, answer, replication, 
exhibits, and evidence, and was argued by counsel. 

On consideration whereof it is ordered, adjudged, and decreed 
that the complainants’ bill of complaint be, and the same ts hereby, 
dismissed at their costs, to be taxed 

New Orleans, May 351. 1885. 

(Signed) W. B. WOODS, 
7 Circuit Justice. 


Motion & Order for Appeal. 
Ixtract from the Minutes of June 25¢, 1885. 


Tae Ovaciuirra & Musstsstper River Packer CoMrvaNny 


Us. » No. 2378. 
Mrs. C. M. AIKEN et al. 
ost) (on motion of Kennard. Hlowe and Prentiss and Charles S. 


Rice, solicitors for complainants herein, and for the New Or- 
leans Anchor Line, made parties hereto, and on suggesting that 
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movers are, as they are Informe | and be lie ve, aggrieved by the final 
decree herein rendered on the 5lst day of May, ISS5 and signed on 
the — day of ——, 1SS3, dismissing complainants’ bill, and that 


there is error to their prejudice in sald deeree, and thiat they desire 


Lo appeal therefrom, and herewith tender ‘a proper bond— 

It is ordered by the court that an appeal be allowed all of the 
complaimants, said movers, to wit, The Ouachita and Mississip iD 
ltiver Packet weap pois. William ¥ Scovell, William M. Wood, 
Isabel O'Pry, wife, and herein joined and authorized by her hus- 
band, James T. O'Pry : James T. O’Pry, the succession of Mrs. M. EF. 


Bassett, deceased, herein represented by William S. Bassett: and 
Mrs. Martha Van — Bitter, eEXect rs of the last will and testa- 
ment of said Mr assett. deceased: Eugene Clark, P. A. Charlet, 

Joseph BF. Aucoing, Matth [.. Scovell, Mrs. M. J. Brinker, 
elt) wife of and herein jomed and authorized by her hus- 


band, EL. J. Brinker; John Thorn, Alexander M. TTalliday, 
(jiristian G. Young, Mrs. Ilall, widow otf Hall (whose full 
ume is unknown), Edwin Hornbrook, T. C. Sweeney, Edgar M. 
Vallette, and said New Orleans Anchor baie, to the Supreme Court 
of the United States, returnable according to law on the 2d Monday 
on their giving bond i the sum of one thousand 
dollars. with road anil. solye hit SCCUrILY, sae orgs its the law 'e- 
quires, 


(>] (deotoly :; Sete. 


Bond for Appeal. biled June Oth, ISS5. 
UNirep STrates oF AMERICA: 


Know all men by these presents that we, The Ouachita and Mis- 
sissippl River Packet Company, Wim. T. Scovell, Wm. M. Wood, 
[sabe : 
deceased, repress nted hy Win. S. Bassett and Mrs. Martha Van Bit- 

ter, executors; Eugene Charlet, PLS. Charlet, Joseph T. Au- 
So] cong, Jolin Thorn, Alexander M. Halliday, Matthew LL. 

Scovell. Mrs. Mo J. Brinker, IL. J. Brinker, Christian G. 
Youne, Mrs. Ilall, widow of Hall: Mdwin ITornbrook, T. C. 
sweeney, ledear | ie, ailett. and the New Orleans Anchor Line, is 
principals, and William RR. PL Huey, of New Orleans, Louisiana, : 
surety, are held and tirmiv bound, jointly and severally, unto Mrs. 
Catherine M. Aiken, administratrix of Joseph A. Aiken, deceased, 
John Il. Menge, John J. Brown, and John W. Tobin, doing busi- 
hess as COP ATEN rs under the. tira hame ol Joseph A. Aiken AY [~.. 
and the city of New Orleans, in the sum of one thousand dollars, 
law ful Haney at the lL nited States of Amertea. Lo he patil to the 
said obligees above named, their heirs. executors. administrators. 
and assigns: for which payment, well and truly to be made, we bind 
ourselves and each of us by himse If, and each of our heirs, exXecu- 
tors, and admanistrators, firmly by these presents, 

Sealed with our seals and dat ed the twenty-sixth di av of June, in 

the vear of our Lord eighteen hundred and eighty -three. 
st Whereas the said principals above: named having hereto- 
lore, to wit, on the 25d day of June, 1883, taken an appeal to 


~ 


——- 


~— 


UO iry, James 7 Pry, the suecessor of \lrs. \. I. Bassett,’ 
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the Supreme Court of the United States from and to reverse the 
decree rendered on the 5lst day of May, 1SS3, by the circuit court 
of the United States for the filth cireuit, holding sessions in and for 
the eastern district of Louisiana, in the suit of the Ouachita & Mis- 
sissippl River Packet Company ef als. vs. Mrs. Catherine M. Aiken, 
adm x, ct als... No. YS7S of the docket thereof: 

Now, the condition of the above obligation Is such that if the 
above-bounden principals shall Prose cute their said appeal to etleet, 
and shall answer all damages and costs if they shall fail to make 
good their ple _F then this obligation shall be void: otherwise to re- 
main in full force and virtue. 

(Signed) THE OUACHITA & MISS. RIVER 

PACKET COMPANY, 

wm. 2. OY Bub 

WM. M. Wood, 

ISABEL O'PRY, 

JAMES T. OPRY, 

Sucers Mrs. M. kb. BASSET, 

wa. 8S. BASSETT, £er, 

Yr. A. CHARLE!, 

we. 2. BUCOUIN. 

MATTHEW T. SCOVN ELL, 

Mes. M. JI. BRINAER, 

i. ds. DRIAL. 

303 Mrs. MARTHA VAN BITTER, Ex.. 

KUGENE CHARLEY, 

Mus. HALL, 

EDWIN TORNBROOK, 

1. ©. SWEENEY 

JOLIN “PILORN, 

ALES. Mm. HALLIDAY, 

CIIRISTIAN G. YOUNG, 

EDGAR M. VALLETTE, 

THE N. 0. ANCHOR LENE: 

All by KENNARD, HOWE & PRENTISS, axp 
CHAS. 8. RICE, [seat] 


The ay Solicitors. 
(Signed) WM. R. P. HUEY. [seat] 


Bond approved, 
June 26, 1885 


EDWARD ©. BILLINGS, Judge. 


UNITED STATES OF AMERICA, 
Kastern District ot Louisiana. } , 
Personally appeared William R. P. Huey, who, being duly sworn, 
deposes ane “uVs threat hie }s sipre LV Cri Ubae within pone: that he re- 
sides in the city of New Orleans, No. 597 Carondelet St., and ts 
worth the full stim of one thous rnd dollars over and above all of 
his debts, liabilities, and property exempt from execution. 


(Signed) WM. Rk. P. HUEY. 


vs—117 
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Subseribed V sworn before nie this 76th dav oft June, ISSo. 
(Signed) T V. COUPLARD., 
4 Commer [] >. f renal (out. house Pil District ot Louisiana. 


ede 


Agreement as to Transevipt. Filed July 14, 1883. 


United States Cirenit Court, Fifth Judicial Circuit, Eastern District 
of Louisiana. In Chancery. 


Ou acnia & Muississiepyr River Packet Co, ) 
8 No. OS7TS. 


\irs. C. A? AITKEN </ als. } 


In the above ease it is agreed that in making up the transeript 
of appeal for the Super me Court of the lo nited Stites the clerk heed 
not copy any of the testimony this is already in print, and that sated 
printed i <timony now on file in this court shall be used as itis im 
tha Supreme ¢ OU, 

(Signed) KENNARD, HOWE & PRENTISS, axnp 
CITAS. S. RICK, 
Aff ys fay Complamants, 
BAYNE & DENEGKRE, 
WS. BENEDICT, 
hor Def ts. 


aan ee lore Chien {is ln Transcript. hiled Cdetolhy ; Did ISS.) 
CoS. Crreait Court. Eastern Dist. of La. 


Quactira & Miss. River Packer Co 
x , XO OSS. 


Mrs. C. MM. AIKEN. Adm’x, Xe. 


It is nereed ana understood In this case thraat the transcript of 
appeal to the Supreme Court of the United States nay be made 
up and certified to by the clerk without including therein the 
following records, documents, and papers, to wit, Eager, Ellerman 
& Covs contract, IS75, and supplemental contract: plan by L. IL. 
Pilie; exhibits tiled in No. 9575) cireuit court, and any other doeu- 
ments forming part of the records, which have been mislaid, said 
documents, papers, and records being at present lost and counsel 
for complainants being unable tofind the same. [tis further agreed 
that no objection shall be made to said transeript on the ground 

that it does not contain said papers, documents, and records, 
6 nor shall any motion to dismiss the appeal be made on the 

ground of sald omission; and complainants and appellants 
shall have the right When said records, documents, and Papers APE 
found, or fae-simile copies, or true copies are produced, to supple- 
ment the said transcript by a supplemental transcript containing 
copies of the same properly certified to. 

(Signed) Wo Ss. BENEDICT, 
BAYNE & DENEGRE, 


Nolicitors for Defendants. 
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307 UNITED STATES oF AMERICA: 


Circuit Court of the United States. Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 
CLERK S&S OFFICE. 


l, Francis A. Woolfley, clerk of the cirenit court of the United 
States for the fifth circuit and eastern district of Louisiana, do hereby 
certify that the foregoing 396 pages contain and form a full, com- 
plete, true, and perfect transcript of the record and proceedings had, 
together with all the evidence adduced: excepting the exhibits in) 
ease No, 9973 offered in evidence in this case, which, being either 
lost or mislaid, are, by agreement of counsel on file, dispensed with 
on the trial of the case of The Ouachita & Miss. River Packet Co. 
et al. vs. C. M. Aiken, a’m’x, ef a/s., No. 9878 of the docket of the 
sald court. 

Witness iv hand and the seal of said court, at the erty of New 
Orleans, this $d dav of Oct, A.D. 1TSS5 

Thirty-six (56) words interlined: three (3) words erased (null). 


PSeal U.S. Cirenit Court for the 3th Cireuit & Eastern District of La.) 


‘ 


Approved: , Fr. A. WOOLFLEY, Clerk. 


I, Don A. Pardee, United States circuit judge for the eastern dis- 
trict of Loultsiana, do certify threat lh raneis A, Woolfley, whose niawe 
ix signed to the above certificate as clerk of the cireuit court of the 
United States for the fifth cireuit and eastern district of Louisiana, 
Wiis, al the thine ot slgning src certilicate ania Is now, the clerk of 
stile Court: threat siild certificate 1 It due form of law, anid that full 
faith and credit are due to bis official attestations as such clerk. 

(riven tider miv hand, at the CILY of New Orleans, it) said district, 
this 3d dav of October, A. D. 1SS3 

(Three (3) words interlined. 


Approved : DON A. PARDEK, Judge. 


Bus UNITED STATES OF AMERICA 
Cireuit Court of the United States. Eastern District of Louisiana. 


The President of the [nited States to Mrs. Catherine M. Aiken, ad- 
ministratrix of Joseph A. Aiken, deceased; John IT. Menge, Jolin 
J. Brown, and John W. Tobin, doing business as copartners under 
the firin name of Joseph A. Aike nd& Co., and also to the city ot 
New Orleans, Greeting : 

You are hereby cited and admonished tor be ane appear at a Su- 
premc Court ot the United States to be holden cil the city of \\ ash- 
lngton on the second Monday of October next, pursuantto a motion 
and order for an appeal filed in the clerk’s office of the cireuit court 
of the United States for the fifth cireuit and eastern district of 
Louisiana, wherem the Ouachita X Mississipp River Packet (lotm- 
pany, Williara T. Scovell, William M. Wood, Isabel O'Pry, wife of, 
and herein joined and authorized by her husband, James T. O'Pry ; 
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James T. O’Pry, the suecession of Mrs. M. E. Bassett, deceased, rep- 
resented herein by William S. Bassett and Mrs. Martha Van Bibber, 
executors of the last will and testament of said Mrs. Bassett, de- 
ceased ; Mugene Charlet, P. A. Charlet, Joseph I’. Aucoin, Matthew 
[.. Seovell, Mrs. M. J. Brinker, wife of, and herein joined and author- 
ized by her Jiusband, UL. J. Brinker: John Thorn, Alexander M. 
Halliday, Christian G. Young, Mrs. Hall, widow of Hall, 
whose full name is unknown: Edwin Hornbrook, T. C. Sweeney, 
Edgar M. Vallette, and the New Orleans Anchor Line are appel- 
lants and you are appellees, to show cause, if any there be, why the 


judgement rendered against the said appellants, as in said motion 
ana ord r for an euppes! frie hitioned should het by eorrected, and 
why speedy yustice should not be done to the parties ity thoeat behalf. 
\\ ita ss the Llonorabl Morrison I. Waite (‘hhief Justice ot the 
Supreme Court of the United States, this 26th day of June, in’ the 
yeur of our Lord Ole thousand elolit hundrec and ( ichty-three. 


EDWARD ©. BILLINGS, Judge. 


ay) | Mridorsed 4 I [onited States cireuit court, eastern (lis- 

trict of Louisiana. No. SaS., Ouachita & \[ississipp River 
Packet Company ef als., appellants, es. Mrs. C. M. Atken, adminis- 
tratrix, el als., appellees. Citation to appellees 


Marshal's Return 

+ 

Received June 27, 1833, by the U. S. marshal, and on June 
28, 1883, [served a true duplicate of this, the origimal citation 
of upped Qt) the appellees hier 1h, Lo Wit, It) the following date ana 
manner, to wit: Mrs. Catharine M. Aitken, administratrix of Joseph 
A. Aiken, deceased: Jolin ae Menve, John J, Brown ane John \V. 
Pobin, doing business as copartners under the firm name of Joseph 
A. Aikin & Company, by handing the same to Wo. Benedict, Esq., 
Ih) Person, in the city of New Orleans, the AtloOrney of record, asso- 
clated with Bayne & Denegre, they being jointly the attorneys of 
record for the atoresaid appellees: and on June 27th, ISS5, [served 
a true duplieate of this the original citation of appeal on the city of 
New Orleans, appeilee herein, by sending the same to Charles F. 
Buck, esq. in person, in the city of New Orleans, city attorney, and 
also attorney ef record for stid appellees, who accepted service in 
behalf of said appelles S. 

J. te Ge. PERE. 
(LS. Marshal, Most. Dist. of La., 
By E. 8. CURRY, 
Lyi, is Marshal. 


Personally appeared before me, ES. Curry, a lawful deputy of 
JR. G. Pitkin, U.S. marsha! for the eastern district of Louisiana. 
and makes oath that he s rved a true duplicate of thus the original 
ciation of appeal on the appellees herein mated, as set forth in his 
otlicial return lie reo. 

E. & CURRY, 
bry U.S. Marshal. 


Sd 


ad 


VS. MRS. CATHERINE M. AIKEN. ADMW’X. €C.. ET AL. SO] 


Subsetibed and sworn before me June 28. 1SS3. 
Yr. A. WOO LFLE YS. 
/ om WLIO - Liate / N gt ‘ ( YrPeuil f ‘purl 


fe rst, ril District af [ pISiand. 
SE Suppl hide tal Trans pape, 
Uxrrep STates of AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


Ocacmira & Musstssiprr River Packer Co. 


Mrs. C. M. Aiken ef als } 
Li) Petition in Case No. 5S77. civil dist. court. 


To the hon. the judges of the civil dist. court for the parish of Or 
leans: 

The petition of Thomas P. Leathers, of the eity of New Orleans, re- 
spectfully represents that le is the sole and only owner of the steam- 
boat called the.“ Natchez.” a vessel of upwards of nine hundred tons 
measurement, duly enrolled and licensed under the statutes of the 
United States for the coasting tra le, amdexe pot, iis heretnatter men- 
tioned, ert ple pig d 11) carrying Passchoers ane freight for hire from the 


portof New Orleans, in the State of Louisiana.to the portol Vicksburg, 


In the State of Mississippi, and intermediate ports and places on the 
Mississippi river & return; that petitioner is also the owner of an 
undivided third share or part in and of the steamboat called the 
“edward J. Gay,” a vessel upwards of tive hundred tons measure- 
brett, duly enrolled hia Lie hsed ey] tiie coustineg trade unicte r the 
stututes of the Lo raite d States. except as herematter reersyere dom Curry- 
Ing passengers and freight for hire from the port of New Orleans, 
in the State of Lousiana, to Bavou Sara, also in said State, and inter- 
mediate port ana prac = Ot thie \ississippn Ive rand returh: that ili 
the present time the said Natchez Is undergoing repairs, and ts, 

therefore, until the first d Vol “ ptember NeXt, Withdrawn 
ft] from the trade hereinbefore mentioned, and is now lying in 

the port Ol AY W (jrleans. eee the sit app boat I. war RF Cray, 
having Lv Cli chart re dl by Vour ‘- titione r. lias unt thas date lich- 
tioned taken the place in said trade of said steamboat Natehez, and 
has therefore uniti! salil te been withdrawn irom Sad trade be- 
tween the ports of New Orleans and Bayou Sara; that the said 
steamboat Natchez, when engaged in the trade aforesaid, has been 


— 


| 
(hil 


accustomed Lo Hake ania Will continue to make. a ia thie sila lod- 
ward J. Gav is now making and will continue to make until the 
Ist. day of September, ISS], weekly round voyages to, from, and 
between said) ports of New Orleans & Vicksburg, & thereafter the 
<a steamboat kdward J (sav Will return to ane beer neared it) 

said trade, between the ports of New Orleans and Bayou Sara, aud 
will make semi-weekly round vovages to, from, and between said 
ports ; that the trades i?) While hy tia sil steamboats biuve Lene i} ane 


} 


will be respectively engaged have been established for many years, 
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anid CX per t to be continue «| for mmanv veurs to come, and have le- 


quired and will constantly require the services of ~teamboats of 


Capacily equai to or greater than that of the steamboats herembe- 
fore mentioned Now, vour pr titioner shows thicat Ol, =a the 19th 
diay oft January, Si). tine C} \ eounel of New Orleans adopted til 
ordinance © tixine and r culating the charges for whartage, levee, 
and other facilities afforded by the city of New Orleans to commerce,” 
by which ordinance, smong other matters and things, it was ordained 


’ 
' 
} 
} 
' 


thas thy Wharhage di on all steamboats shall be fixed as follows: 
Not over five days, ten cents per ton; each day after, tive 
ae lollars per day b mits arriving anid departing more than 
Once per Week, ve cents pel ton each. trip: boats lving up 
Is curing’ th stipamier nirontis, to OCCUPY such wharves ils 


} ! ] . } x ? " 
mwavV Wot bb required for siitbpimnae, to Liiirty days o1 under, one cdol- 
bar’ p) ro qeeay\ Sihlcd cf ire’e Lo —m GN ritpie from, all stenmboats landing or 


biovo ne at the Wharves furnished by the city of New Orleans: threat 


said) ordin Which also undertakes to fix and regulate the whart 
lies or charges to-be paid by all sorts of vessels and cratt arriving 
cat tha 0 New Orleans and landing or moving at any whirl or 
levee in said city, ts hereunto annexed and made a part of this peti- 


Lion \nd petitioner further shows that on the 17th day of Mav, 


seal oe " 
ISS]. rhe CILV COU ol the eitv ol Vew (oriediis adopted hhKEWISse 


ahoordinanee providing fort i building una repairing ob Wharves 


and levees of the eity of New Orleans. and = for farming the 
‘ a. ie } ’ ] : : } . } . > 

revenues thereot: that said ordinance. whieh is hereto annexed 

| ] ‘ -_ ~~ 2 . , ; . has y ' 

eadbede Vavsvede Peart >| Liis petition, provides, among other things, that 

chic ncliiihistrator Oi commerce slid] after the enmuethicit of ssid 


} ’ s* i ; . or ] ’ ’ awe " + 
ordihahee, abel aiter having given ten aaves notrce nh the othetal 

fe) | < oe ] : | it . 2 oe 
celLeeeere rraakt hie Wl recelve al his othice sented PoPOrpwOosctis to then 


“lie, aay lheate as previced in sec, ZO of said ordinanee, and in 


necordauee With thie otier stipulations 1) suid ordinanee contained, 
this gba ti ih Of thie Whrrves ania levees oft the CILYV ot New ( )r- 


eans collectible at the rates as mav be fixed Lipron all shitpes, 
Vessels, st anshitpes, stenmboats, barges, Hlat-boats, and other water 
erafts of anv and every deseription whatsoever for the term = of 

five Vears, cCotlimencing on the Both day ov] May, ISS], 
lth) anal ened \ ly the USth dav of May, INSt, Upon the terms 

and conditions ti said ordinanee set forth: that the wharves 
ana levees anid Liter Ve venues of the same to tn cold under said ordi- 
nances shall comprise the wharves already constructed and existing 


a 
.. } { ; . or i ; | 
in the first. second, third, & fourt!] 


I) districts ot the CIL\ ot Vew {()r- 
to‘the lower limit of the eitv, whieh is 
Stites barracks, excepting therefrom all 
"ae vl nd a 1} nes a ac ‘ ene 
rorryes adie huisanee Wharves and all Wharves evranted LO the Now 
Orleansand Pacitic ailwar Company, as well as thy Whart grant d to 
the N.O)} Elevator COPLEP RUE Juniits ich time as the present franchise ex- 


renbs, Trowm Pol HAO STE 


the lower line of the Unites 


1] 
? 


penn sonal xeepuing ory nerally idl such \\ hearve ~,orportionsot Wharve * 

or of the river bank the exclusive use of which may now be enjoved 

by private Individuals or corporations under existing grant or lease 

until such time as said grants or leases may expire, after which time 
| 


said lessee shall take Charlee of said clevator wharf or other wharves: 
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that the levees included in) said ordinance shall be those calre ady CX: 
isting in the first. second third, and fourth districts of the city of 
New Orleans, extending from the river to the line of the street front- 
Ine the river, from Toledano street in the fourth district to the lower 
limit of the city, and in said ordinance more specifically mentioned. 
And said ordinance also provides that the person or persons to 
whom shall be adjudicated the revenues collectible, as may 
Hh | be provid d, shall accep the wharves, levees, and landings in 
the condition it) Which th slbbit that be (or) the ety City of 
Mav, ISSl, and that the said persons <o accepting ana taking POsses- 
sion of the said wharves, landings, levees, and bulkheads shall 
pair and always keep the same in good order and condition during 
the whole term of their contract. And said ordinance, as will be 
secon by inspection thereof, and especially of sections five, six, seven, 
eight, nine, ten, twelve, and thirteen thereof, 
n the said wharves, revet- 
under the provi 


provick ~ the St\ le ane 


Measure ob re pails and of new work pw 

nents, and bulkheads now existing or to be built 
s1ons of the sate Hel. At ie section clevetn ot said ordinanee, adhe 
otuer things, ordains that the person or persons to whom shall be 
adjudicats d said contract of revenues shall be bound to build all ad- 
ditional new wharves that may be necessary, provided that he is not 
required Lor NPre ned on suc I hew wharves more t 
sand dotlars in any one vear, the said new wharves being calculated 
a sald person 


‘ 
han tw htv-five thou 


iil the. rate ob tw nth doll; irs i rsquare and T1o mo)8rTe 

OF Persons to be bound to begin by the first dav of Julv. ISS]. to 

build under the requirements of said) section certain 
| 


} vr } 
Hid] OFPULTIIANCe aiso 


more spectully mentioned in said section, And sai 
to whom =hall by ndpudieated 


new wharves 


provides that the person or persons 
said contract shall be bound to furnish all the necessary apparatus 
and light with eleetrie haht all the levees. landings, and wharves from 
Toledano street in the fourth district to Congress street in the third 

district, the lielits, « or lamy LL A Lights lo be placed at no ereater 
L().)s distance. than 200 feet apart. the height thereof to be deter- 

mined by the city eouncil: said lanps oy lielits ic bye lier ted 
each and eve he, night from stihset until SULTISe ° the class, (ually, 


bhi ike, anid power of said liglits to be cl =10N: ited ly V sind eounecl, ane 


at the expiration of said contract or lease thi 
tli privilege of buving said electric apr aratus at 
appointed by the city, one by 
Lo apport ath um- 


lessee or city to have 


a Value to be fixed 


by appraisers, of whom one-shall be 
said lessee, said appraisers Ob failure to deree 
pire; and said ordinance further ordains that the said lease or privi- 
lege of collecting said revenue shail be adjudicated to the person or 
persons aegreemng to charge the lowest rates of wharfage or dues 
thereof, hid to pray anntally to thie city oft New (orienans 1) equal 
monthly payments the sum [of | 840,000.00, thirty thousand of which 
shall Li devoted to the pavriient nia Maintenance of the harbor 
police fey the protection of commerce, XEC., alone the rive r iront of 
the city and the remaining ten thousand dollars to be set apart and 
devoted exclusively to the payment of salaries of whartingers, con- 
travention cle rk, signal officers, and other Chi}? love es on levee mn 
connection with the department of commerce of suld citv, and in 
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connection with the foregoing to keep the wharves lighted with elee- 
tric lio lit , as already 11) said ()} rl] nahee provided ; your petitioner 
“also thou ~ thist the ady ('] tis recht ior bids wie 1) “id contract, lease, 


or privilege mentioned in the first seetion of said ordinance — 
JOG Was first published in the official journal of the city of New 
Orleans on the Isth dav of May, ISS1; that at a special 


mecting called upon that day for that purpose there was submitted 
to thie te ih COLL Lae ii ' thie CHL of AY wii rleans on the 27th dav ot Mav, 
ISSloand by said ce unell adopted i ie oe posal 1) writing from Joseph 


A : A ke hho thie if V ol AY W Orieuhs t PACCEPt I isc and contract of 


Wharves and jevees as stipulated in Grdinance No, 7079, adminis- 
tration series (being said ordinance of May 17th, 1581), to comply 
with all the terms and stipulations of said ordinance, and Lo charee 
the same rates of cet. iis stipulated in the ordinance hereinbe- 
fore mentioned, adopted January bth, S75, purporting to regu. 
late and fix the chara = Lor Wharlage, the said Aiken im lis said 
proposal declaring that he would. ct ho time charge oceall steam- 
ships more than at the rate of fifteen cents per ton, and that for the 
third vear of said lease he would reduce the rate on all ocean tonnage, 
eid Coy} all ~tcambouts and boven ~ iW oti r Le 1hs¢ (| Vi ssels emploved 
regularly in transportation of merchandise on the Mississippi river 
ten yer cent.,and that for the fourth «& fifth vears he would make a 
reduction of twenty per cent. cach vear on the rates mentioned in 
sitid ordinance oft January | "ith, S70, ay tle = other butters anid 
things in said proposal, which, with the hereinbefore-mentioned 
ord nanes =, form par (>| the notarial acl hetween sid city oft New 
Orleans and said Aiken, print d before Samuel lower city hotary,on 
the 50th a: Vo Ol Ma V, LSS vt, In aflirmiation of lis said aweceptance of hits 
Silid |’ roposal sanncl t he ile idication of the cont ract, lease, or privilege 
ole ollec finer W basa bear clue “Ol ¢ harges uncle i the said ordinances: that 

by said act the said city purports to have granted, bargained, & 
407 sold untothe said joseph A. Aiken the revenues ot the wharves 

and levers {f the ¢ ity of New ( Mrleans, eollectible as in 
sitid contract stated, | | (ot) all ships, Vos Is, steamboats, steamships, 
barges, flat-boats, and other water crafts of any and every descrip- 
tron w lrsite ver, tor the term of fi\ (' \ Car®rs, commencing Ol} the Med) 
aqdav ol \l; iy, ISSL, ane ending on the 2Sth day of May, i886. <A 
truly certified copy of said act Is hereunto annexed and made part 
of this prot ition, Ni Ww, VOUr pe titloner rey Pres tits that the said con- 
tract by tween the « ty of New ¢ we adlis and sill Jose phi A war iken is 
Hiegal, null and void for the following, among other, reasons: First, 
that it was not preceeded by ten days’ advertisement for proposals, as 
provided ly sald ordinance « { May lit i, ISS]: second, that within 
the ten davs’ delay LL icrwe | , Ad said () rdinanee for proposals there- 
under a proposal Wis present ed to the administrator of Commerce 


ot the CHL of New Orl ans. in aee ‘ordanee Wi ith the re quire ments of 


suid ordinance and the e hi arter of the city of New Orleans, io con- 
tract tor or lease the pr IVileges mentioned im said ordinance, pon 
terms cr ie atl more tavorable CO) the commerce of the cit N, 1h istmuch 
as in said proposal the bidder bound himself to reduce the e ‘harge s 
fixed for whartage by said ordinance of January 19th, 1875, by ten 


«*? 


4 


«9? 


4 
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per cent from the outset: that in absence of other bids the city 
council were obliged by law and by their duty to the city, its eom- 
Decree, and Lo the oOWher or charterers Ol all vessels arriving itt the 
port of New Corl itlis and taking use of the wharves or levees rt) its 
river front, to acecpt the last of said proposals ; that said city 
aS council did actually refuse to entertain said bid, assigning 
unlawfully as their reason for so refusing that said proposal 
was filed after the expiration of the advertised delay. And your 
petitioner further alleges that both said ordinances, to wit, that of 
Jan. 1, IS75, that of May I7th, ISSI,are absolutely null and void; 
that they undertake to impose, under the guise and name of 
Wharfige dues, a tax or duty for revenue to be devoted and used in 
the SUp prone Ol a public police, tO pray salaries ot Crt oflicers, Lo 
light the public places of said city, and for other purposes foreign 
and not germanie to the purpose ol Whartage dues; that the right 
of the CIty of New Orleans to Inn pose and collect whi: artage dues 1s 
limited to such reasonable compensation for the use of her wharves 
and levees as will suffice for the construction ofand the keeping of the 
same In good condition and repair: that the imposition of wharfage 
dues bevond such reasonable compensation, whether the same be de- 
manded and collected by the city of New Orleans or by person or pe I 
sons towhom she may form suc h revenues, is in violation of art.“ one, 
paragraph en, of the Constitution of the United States, which de- 
clares: “ No State shall, without the consent of (‘ongress, lay any 
duty (i})} tonnage. Your petitions r shows | pede 
fixed bv sata ordinanes i] Januar Sit] ISG. =. adopted with 
the verv linmatertal modification mentions i! in the bid or proposal 
of said Joseph A. Aiken by the city council now as so modified, 
ride the rate ol Whartage dues to be cle manded and collected bv 
said Aiken one unreasonable, excessive and unjust.: that they are 
at least sixty-six and two-third per cent. more than Is necessary 
for the construction, Maintenance ‘nid repalr of wharves, levees, 
revetinents, 2 ga and the different constructions requi- 
hoo) site to ke ( yr the sill} It} cood ana complete order ane condl- 
tion: that bhi We ama to steamboats he alleges specially that 
the charg = fixe d by sad orcainance “are 1h) excess of fair, reasonable, 
and HecessaPy COPE! sation cf fully thie extent above mentioned, 
and the lavi Ine of the “une Is 1 Vie tion ot f the rt provision ot 
the Constitution of the United States. Your petitioner shows he 1s 
ready how, ad Willing til all times, to pay such re asonable wharf 
charges as the city of New Orleans may reasonably impose or au- 
thorize to be collected: that he r COOMLZ s the right of sid city to 
collect such rt asopable ComMpensatl ny tor the Tse of Wi harf na levee 
privileges upon the river front, but he denies the — of the etty of 
New Orleans to impose and collect by herself, or by said Josep he A. 
Aiken, under the said contract or lease the wharfage dues or 
charges mentioned therein: that he has an interest in the matter in 
controversy exceeding ten thousand dol lars, exclusive of any costs: 
that said Aiken has, under said pretended contract and authority, 
demanded of vour petitioner the wharfage dues unlawfully by the 
ordinances aforesaid imposed upon him as charterer of the steam- 


o—117 


tN) THE OUACHITA & MISSISSIPPL RIVER PACKET CO. ET AL. 


boat “ Edward J. Gay” hereinbefore named: that said Aiken has 
refused to listen to the just representations of your petitioner, buat 
has announced that be will continue to demand and coilect the 
Whiarfage charges which under said ordinances may Ie Imposed Lp art 
petitioner: that to prevent such great nied manifest irreparable In- 
jury petitioner has no remedy except by writ of injunction, and in 
his belie! stad writ Is rit CeSSary. Wher lore, the annexed bond ane 
aflidavit considered, petitioner prays that the writ of mnjune- 
ll) tion issue, directed to and forbidding and restraining said 
Joseph A. Aiken from demanding, collecting, or attempting 
to collect from petitioner wharfage charges or dues under or by 
virtue of the contract between o him, said Aiken, and the CIty of 
New Orleans, through its mayor, Joseph A. Shakespeare, — be duly 
cited toanswer hereto; that after due Proce edings the said ordinances 
of, respectively, January bith, DST, and May 17, ISS1, be declared 
nulland void and in violation of the Constitution of the United 
States; that the said contract between Joseph A. Aiken and the city 
of New Orleans be also declared null and void, and that said writ 
of injunction be perpetuated with costs: le prays also for all general 
relief. : 
(Signed } CHAS. S. RICE, 
Of Counsel. 


Personally appeared Thomas P. Leathers, petitioner, who, being 
duly sworn, deposed and said that all and singular the allegations 
in) the foregoing petition are true, 


(Signed) 1. P. LEATHERS. 


Subseribed and sworn to before me this 12 dav of July, A.D. 
ISST. 


Signed) T. WHARTON COLLENS, 
Notary Public. 


Odili 3 


Let Joseph A. Aitken and the city of New Orleans show eause, if 
any they have, why writ of injunetion should not issue, as within 
prane «| lor. on Saturday the a day of July, A. 1) ISS]. 

New Orleans, Juiy 15, 1881. 


(Signed) HENRY L. LAZARUS, Judge. 


A true copy. 
(Signed ) m. A. LUMINAIS, 
Deputy (‘ley/:. 
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1] Copy of Judgment Disinissing Rule for Injunction un No. bb, 
Civil District Court. 


STATE oF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
Tin RSDAY, thre ith, day of eLugqust, ISS]. 


Present: The Honorable A. L. Tissot, judge. 


T. P. LEATHERS ) 
is. » No. O56 é. 
Jeo, AIK EN & als. j 


The rule ast herein came on for trial this day—present, Chas. S. 
ice, ls., for plaimtitl, and Messrs. WoS. Benedict and Geo. Di hegre, 
for defendants; Chas. FP. Back, Esq. city attorney forthe city of New 
(rleans—when,after hearing counsel and pleadings for the reasons as- 
signed by the court in its written opinion in the ease of B.Saloy vs. The 
Citv of New Orleans, No. 460 of the docket of this court, It is or- 
dered that said rule be dismissed and the writ of iInjunetion prayed 
for by the plaintitl be denied at lis cost. 

extract trom the minutes. 

PSEAL. | Il. MESSONNIER, 
Min. and Dy Clerk. 


Mayorarry or New ORLEANS, 
Ciry Tlanp, June 1S, 1S7%. 


No. GOL5. administration series. 


An ordinance granting to Morgan’s Louisiana and Texas Railroad 
and Steamship Company a ferry landing and grounds for the de- 
pots, Warehouses, and tracks at the toot of Esplanade and St. Ann 
streets and from Barracks to Marigny streets. 


Sec. 1. Bet ordained by the council of the city of New Orleans, 
That the Morgan Louisiana and ‘Texas Railroad and Steamship 
Company be, and they are hereby, authorized and empowered to 
locate, Construct, maintain, and use for the passage of engines and 
passenger and freight cars, ete., all tracks, curves, and switches neces- 
“ary lor the transaction of the business of the COMPANY On the river 
front of the city within the following limits: Commencing at the 


| 


upper line of Marigny street and extending up the river front and 
alone the river to the Upper line of Barracks street, and running 
back to Levee or Peters street, and at upper line of Barracks street 
to connect with the tracks now belonging to said Morgan Company 
nie acquired through (Charles Morgan row the Pontchartrain Rail- 
rowed { COPED ATTN, and also to construct tracks to connect with their 
di prots, Will’ houses, ane other places: Provided, That he tracks 1h 
sedition to those now in ON Ise ree shall be laid Oll thie levees Lye 
[Weel Hospital and Julia streets. 

Sic. 2. Be it further ordained, eve... That for the accommeaodatiol 


20S THE OUACHITA & MISSISSIPPL RIVER PACKET CO. ET AL. 


of preisscn ore I's and for the storing of freiehit, CIC., said Mor- 

LT: wal Companyels hereby authorized and CTH POWs read to Cone 

struct, locate, maintain, and use, on the land bounded by the 

Upper line of Marigny <treet, the rive - the lower line of thy upper 

division of bids sign fields street and Levee stre t, depots, Weil’ houses, 

turn-tables, and all buildings and = constructions necessary and 

propre r for the transection of thas a bptrsT nye ss, us per plans anil speci- 

fications to be agreed upon aid adopted by the council of the city 
of New Orleats 

Seed. Be it further ordained, ete, That all that portion of the 


! 


[) etween the extension of the upper line of Mangeny 


river Trott 


; 
. | i* ] > i , .% ? _ 
StreeL and th CXTLCHSION Oe Ti Lp pred ihe of brane ks street, with 
tiie Use 1 Combneclhon therewith of the land back to Levee ()] Pot rs 
} r j ] ay | et : 
SrCeiSs, | bie rebv set apnartas a landing for the exciusive use of thie 
* ' ’ ‘ . ‘ " ‘ 
mort mots aha bevper = OWLC LY ssid Morgan ¢ ODA, rubble as 
. S . y . 
+ ae t 
‘ 


part ofand in connection with sard rairoad, and used for ferries or 


: : we er + ee Rees aa a j : 
earrvvihig ireie@hit tor said riuilrond, provided ha steanuships (+ other 

— ‘2s. 8 er a ay +3 Spee Bs 
sengoine Vessels shall land at said wharf without paving whartage : 


hl within said limits, and 


ana Stil COMPA are authorized tO tou 
bicdntadn (provided ih can he done cil tha i CN PCHse) hoy thy i ca" 
elusive use under the direction and sapervision of the administrators 
of commerce and Ha pProVerents canned thar CIt\ SUPrVEVOr, anid as per. 
polsthis ane =peciiications to Le adopt by thi Could ii of the city of 
New Oeleans,-all wharves, landings, and other constructions neces- 


: oe ! 
and conventont landine of their 


Say and proper to facilitate the sate 
sald ferries, ete., and Wh such peur as will enable them to 
1] | land and receive heirtrams of cars: nial thi V abe authorized 
and CHI PPOWEereE | lo Use aly byurrar do rot POrrs -Ly ‘tts ‘iniel CTOss the 
river, and continue the use of their ferry landing on the right bank 
of the river, and uniie ther depots on both sides of the Mississippi 
I Voss |s and it) such Wiihwer as eETiay Ly bree SSUry to 
make asale and conventent transit of their cars and ‘freight and 
passengers: Provided further, That there shall be at no time any 
willful or unreasonable obstruction of the streets alone the frent of 
Which their tracks are taid., 
SEC. 4. De It furthes ordained, ete.. That snd Morgan Company. 
are hereby authorized and empowered to connect the tracks laid and 
to Lye leaded by them cis aforesnid with those of the \ W Orleans nied 
Jackson and Mobile railroads, and to connect this wew landing with 
their present landing and the grounds now occupied by them at 
and near St. Ann street: Provided, That nothing In this section 


shall be construed as right or permission to increase number of 


rive r by sli¢ 


’ 


tracks as now limited by section one of this ordinance: and thev are 
authorized to do all things necessary and proper to enable them to 
use the grants made in this ordinanee. and which are necessaty to 
the powers herein granted; that within the limits hereinabove 
named, from Marigny to Barracks streets, there. shall be no restrie- 
lions as to the number of sidings and switches to be laid and used 
by said railroad COMPA; the tracks alone the levee to be Jaid 
under the SUpervision and dustructions of the city survevor and 
administrators of commerce and improvements: And provided 


Vs. MRs. CATIII 


further, That no 


HS so shall be laid on 
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, ’ ° } : 
tracks additional to those now it Hee 


n Tlospital and Julia streets. 


~ — % : ; : ieee a oe 
Secoo. Beit further ordamed, ete., Phatit said Morean Com- 
a 1} ’ ‘ . ee } : . a 5 ] ! , 
pany shall hereafter acquire the ownership of the lots bounded by 
oe ; . 
‘ . : sant | . ‘ ‘ i ] a as ° oo 
Mangny., Mandeville, and Levee streets and the river front.then the 
‘ — P P . | }} e 4] , whist ¢ .° ¢ = ] i}, — - a : ~ 
Sl COMPUT shinli fhave the 1 btto extenea ther tra ks Into and in 
aici " . 4 ae P “a 9 OCR 
lront of said lots in such thannel Ss tO Colhiect Sala Property with 
= + we ape en oe 
their landings and ther aepots adhd Warehouses, alld aiso build 
} . ’ oo 2 ry* . 4 | 0" ' : } 
Gepots on ee lols Provided. hist | pile Il} tiils me'e*T TODD} shall he 
: ‘a | ; - } 
construed as viyine sald company the right to obstruct or close 
| 7 . 
Marigny street. 
Sec.6. Be it further ordained. ete., That the rights herei - 
‘ed en — A PIPL OTOaALTIICU, Cll Pbekl Uli biVilts TCrelhl & anited 
y hee ‘ } 7 } ‘ ‘ ae , ? 
lor raliroud tracks. curves, aha switetics, depots and Warelouses, ane 
| : } ! . . ] ] ! " } — 4 . : ? 
mihdnes abd Wharves, abled Whi rh are TeCTCLIDeC LOPE Tre speciiiealhy 
, , , : . ,? , : ' Bi . . 
Pitted, are oT ihited SO fone a . he STbLLh Poe Used bb sid \or- 
roid) ( OUP aly, i) gia i this Pr assivlis, Vera - Or stliccessors, for reatl- 
) . a bet Sw: } 
POU Purposes, Tor thai thot to exceed erin of Thirty Vears, and are 
_ } . ae : . ey ee ; . ’ ee ? 
rrahted fo} this Comstieratloin Wn bored lis contract POV dieu— 
| Phat thy sible Niorean ¢ Thil Li CIP assiG@hlis alicl SUCCCSSOPS, 
‘ . - ‘ ’ ‘ 4 ' . 
shall construet. establish. run, and 1 iit) erry or | ries to ply 
° ' ] ‘ ‘ : ; ’ ; ; ’ | . 
between thy billwdihcs hie] iT) ‘7 | lil tj Dake i if 6@] Preeti Git] Lie rivht 
] ’ ] : : : ' ; ’ 
Dank Ob thi \lississtpp river, \ ib the means ahha ADpilanees for 
ee 2 
. , ’ ’ : ’ 
CATTVING jr sseheers, Trergtil tbhet fomaed ata ubloouded cars across 
the river. 
) ’ : } ; a } eee bay | «] ] 
ys Provided turther. Phat -aid Morgan ¢ eee ear belhie’d LIVCINSELVes 
‘ 
+t ae , + | ; 
lo brite cot bpeayre byualt clbict , t? li} bet Wittiill t)} Lite stipu- 
; } 4 + eo } ; at a ee 
1] 4) lated in ther charter a rativoad extending trom: pb rwick Bav 
. ] ° . + ’ . ! "4 
to the Sabine river, to cone et oLdbaat port With the road 
How rubhnlhge rom the Savine river to Llouste Ff iz there to con- 
’ ? ! r . 4% | 
neet with the Tloustom and Texas (e | railway and other roads 
. . } , j . . 
running from tliat Porit to North and West Lexus Orberwise this 
,¢ , ~~ ’ » 1 ’ | ‘ 
oOrdihathi¢ce to bE nul and Vola, alia Wi colt oOree OF Cilect] 
> sae ee ] — } ae J ha j . ’ : . 
e)}. Prov head hurtier, Ldisit | ‘ on i Vion rein L Codad peed obligate 
; ; ° . o , —— ‘ . > j : j 
tThemseives, at thelr OWh CN pehse » TCTMNMOVE OFrl WIaFKeEL abled re- 
bruatle the “rhe On} such lots “Lap to piureiascd DV Salad Comppanv. at 
, ° . 7 | } ’ : . 
their expense—as this cit =f iii (i ~ A405 Lif NAiso. Al ti P ‘ XY perpss of 
@ ‘ , , ’ . > 
the said company, to remov med rebputld the bupiding hew occupied 
? : ? } ‘ } ' 
by Hope Hook and Ladder Company, No.5, to be placed on some lot 
‘ } ] : s oa : . } , 
OF equal vain In the vicinity, to b purehased by th Morgan Com- 
' BPH Fe = eee = aonét 
paeravey seule DuUuiidines fT pte Poul ial i (delile’e*’ Wot }) cried “HCcl- 
. . , Bi } " 
fications to be furnished by the SUV hea Uhader the super: 
. , . . " , 4 : ‘ } : 
Vision add postructions of the admilbliistra rol water-works and petit 
’ , 
hie burldings 
. en . ri] j } ] ? 
4 Provided itirtiner,. Phist “lie \I . } C cobnbpoa = | i remove 
’ ’ . 2 ’ ) ‘ 5 } ’ : 
alte? rebouliak. at thelr own CNX pels: “LiCi}) §) - | DC lesiv- 
. ) . ‘ 4 
bisiteal hey thie srettrplbistraiors ae | Coote ty i' ctdaCd ith pOl rile io anid 
4] . " . } | . ,| ’ je . I t 
cide (‘i \ SUPVCVOR, Lire Winall ‘i i} i amyl ‘ie ie i reeeW 
— oe F | ' 
Uscii as a stealiistiilp manaing Lis), al msec Oo] Ss COT ny. 
4] ety) ] ? f petyef it ’ \ \V I sy BR ’ _ ; Aaa Ll] ' é.} cael | 
tiie Pied CUIST TICE Vl Vii Phy CEES S ctl chad f La ‘SM ieead \ 4 (if 
} H i. | sé« ‘ a * ‘ ( > , . : i , . ? 
the Use of Which the cCitv Ob NECN ~ av be deprived by thr 
° . : . 
hal 5 uel » buend bent i a ’ l com 
laving of tracks or building of depots of sar COMI ALA 
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417 5. Provided further, That if an arrangement be made sat- 

isfuctory to Tlenry Ellerman, wharf lessee, and said Morgan 
Comipany i. ndering the r moval of sid Whart LhhbecessaPy, then 
the said Morgan Conipany shall het be required tO renove said 


wharf, and ryehy retain thy use of the same. 

G. Provided further, That if the said Morgan Company fail to 
make an arranecement with sriied wharf lessee, or legally acc uLre il 
right to the use of said wharf, then they shall not use said wharf or 
terfere with its use until the expiration of the lease of said 


pircs In ISSI. 
further. That said Morgan Company bind themselves, 
ssors, at them own CA PClise, to maintain in 


' 
t é 


' ee ~¢ “— 7 & =o @ ‘ests "2 aT £. 
i=] Pass ctbity 4 te ‘ 


rene] order thre \\ I mVes Ol the rive rfiront the { xclusive lise ot which 
hereby granted to said company: they also bind themselves to 
conform to the erades and Jimits to be established by the city sur- 
vevor and administrators of comimeree and improvements mn the 
| railroad, tracks, switches, curves, depots, ware 
platforms, ete. ; also to do whatever Is necessary in the lay- 
Ine down of the tracks to ppreve lit the disturbanee of drainage or 
Tenapy ding Lhbbecess al iy thie Piss of vehicles or passchgers through 
the street Vii they further bind themselves tor peer une keep 


r i] 
of? ; } 
. 2 ipl} fi Tipe 


} 
PpOUses, 


In repair all streets, crossings, bridges, and thoroughitares mm, over, 

and through which their tracks ran, or may run, under this ordi- 
bhaunae : 

Sie. 7, That the lease and grant of the ferry and landings at and 

near the foot of St. Ann street, as per ordinance No. 2ZOO, 

IIS) old sertes, approved July 10, 1S00, and) ordinance No, 79, 

PCW Series, approve d December 16, IS67, and other ordinaices 


and statutes now beld by Morgans Loutsiana and Texas Ratlroad 
and Steatuship Company, be, and the sameare, extended for thirty 
Ve I’s Trot approval of Llits ord inaies 
Pen. oO rovided that eo futur: administration cy] the city Ov] AY W 
(rly llis ~hredl I ive: the rie lit ia) Pitss aieyv ordinance coy ordinances 
| 


ict With this ordinance exes pt that, in case another 


Which shall cont 

raliroad company connecting this citv. with Texas shall desire the 
use of the depot and tracks latd down by the Morgan Company be- 
tween Barracks and Marigny streets, the city council reserves the 


tto grant said railroad company, with the consent of the Mor. 
. pany, priviicge to use said depot and tracks, after pay- 
bhiedit 14) the Morenan Company OF af Preportlonate slinre of the 
expenses of erecting sard ce prani hid Lan lng sid tracks, the same to 
be ascertained by two experts, one representing the Morgan Com- 
PAV abla obe Pepresenting the other rathroad COLLIN, and in case 
of non-egreement the city to appointa third party, whose decision 


. i ’ ; 2 . : . ] ‘ , » + 

as pct 7. De it buarthel Ordahead, Ctuc.. aint the eitv survevor be. and 

| ~ Tn ; s means’ pte 
eos hn reby, directed fo prepare plans ut the expense of said com- 
' 4} ‘ } ean ‘ % 7 P ' . 
iiat rye) ljtis SiPCCTSs, ctrial lnndines, i * gga tlic t]™¢ ray 


. ' ' wee od . 
ed EE i eT it ) 
Viilecdi) is Grahied Mo) Sch Morgan Company hy this ordinanee. which 
| " '* . . senso g : " , ' ; ¥3 . . ‘ 

plans, aller approvalot city council, shall be deposited In the office 


_—— 
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of the city SUPVOVOR, and shall be used for the Purpose of ac- 
Hi) = curately describing the extent of the grant herein made. 


i 


Sree. 10. Any material violation of the foregoing provisos 
shall act as a forfeiture and annulment of all the rights and gran s 
7 made under this ordinance, and it shall not be nee SSaPV for the 


CIty Of] New Orleans to peut sitic COTIPANY 11) detault, as per article 
| ld, civil code. 

) Sec. ll. Beat further ordained, ete., That this ordinance shall 
} take eCllect anid be binding and Operate Irom the date of its Pecept- 
‘ ance by the said Morgan Company 

’ Sec. 12. Be if frarthac r ordained, CUc.. That all ordinanees or parts 
of ordinances in conthict with the provisions of this ordinance be, 
and the sume are here by, rep ale a. 

Adopted by the council of the citv of New Orleans June 17, 1S79 
Yeas—Chevalley, Glynn, Houston, Isaacson, Marks, Mealey. 
| | | 1. W. PATTON, Mayor. 
A true copy 
ROBT C. WOOD, Seeretar 


Ordinances No. sama. Administration Series, Adopted Sept. y og ISSI. 


No. aaa. administration ~( ries. ) 


ence ae | 


Mayoratry or New ORLEANS. 
Civy Pi ALL, Nepte mber Zi. 100). 


© le 


420° An ordinance repealing orcinanee No. 1192, new series, grant- 


ig cre resin privile ~ ta ( harles Morgan. 


Re it ordained by the council of the city of New Orleans, That 
ordinanee No, LAY. new series, granting to Charles Morgan eertain 
privileges (yt) thre river front of the city of New Orleans be, ane the 
sume is hereby, repealed 


em a cate CN A AE I 


Adopted by the council of the citvof New Orleans September 27, 
ISSI. 


Yeas—Delamore, Fagan, Fitzpatrick, Guillotte, Mealev, Walshe. 
Nave—tIluver. 


: JOs. A. SHAKSPEARE, Mayor. 


M. McNAMARA, Sceretary,. 


an 


here 
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(No. GOSS. admiuntistratron series. ) 


Viayorarry or NEW ORLEANS, 


Ciry TLana, March 29, USS]. 
An ordinanes amendatory of and supplementary to the ordinance 
No. 6695, administration series, passed November , TSS0, and 
ordinance No. 6732. passed Deeember 5, TSS@, eranting to the 
New Orleans Pacific Railway Company or its assigns the right 
to establish dts terminus within the city limits, and to construct, 
ninintain, and operate a railroad to and from such terminus, 


}) | Wi r har 4 Peehistod) Por piisschicer Purposes vial another fey’ 
FY i 
} ’ ; 
Ly Pht PUT Poses, litoo ogahel throueh eertialh streets and 
i 
| 


yoof New Orleans: and also with reference to and 


successors and assigns certain leasehold rights, and) permission 
fol \\ bury =. Ware house 8 I, Vators, nied sheds ()}) the Spruce, lat- 
ture, and bank of the river in front of its property purchased or 
lensed 


Whi reas the New Orleans AL lie Railroad Comipaany has pur- 
chin eal tbe mer aT rebvorore constructed under the charter of the New 
Orleans, Mobile and Texas Ratlroad Company, on the west bank of 
Wesiwevo, and with 
road dh connection 
With and asa part of its through line to and from its terminus In 
New Orlenuns. destenated in section Lo of ordinance No. 6695, ad- 


e | ’ ; i : } ’ " sia tl ’ 
thie Miissi- Wp river, DbetTWeell Davou Croula ana 
’ ae 

hie 


. ‘ +. +4 a ¢ 1, 
i view to matntuinine and operating the s 


eon mee se ] , 4 | ] , ‘ , ] : 
Pred IS PaO Series, piss ron the ninin an inf November, ISSO): 

, ' 
strech ihlke Toe Cross Cine \| Ssis-1DDE river Trout a port at or near West- 
Wee'o tO ad pmoithe oll ti eiist { nkK Of he river in front ol the | Pepe] 
‘ ' " ‘ ’ } Sas, it ’ 
(‘itv Park. late bFoucher property thaehee to eXtema ON the best ihe 
hiost prac ble route to the desien dl terminus between the New 

i 

' , ‘ 

eid. © ladbborie ean Mt Carrollton avenue 

Now, thereto Or thie Purpose of SCCUPINE to the citv of New O} 

. , | , " . , 
leans the acdvanet rres that wilt result from locating dd prorda- 
‘ 

Ye ania ] ii ie ‘ | ’ m ' , ° «e 
nentive mah the terminus of) thie New Orleans Paettie 
. ] pe oe een ie . * : . ‘ , 
Ratlroad Company within the limits of the eitv of New Orleans. as 

tig A 
Pererrpbye ] cal 


7 . oe } . ' : ’ ‘ : ‘ ° . . o " 

2? SeeTION LL. Beart ordamed by the eounet aha citv. of New 
} rete ' ’ : ° : .% aon 

Orleans, That the New Orleans Pacitie Ratlroad Company 


4 ; ‘ ] ’ | ¥ } 7" 2 ] *, : 
Or its assie@hs be, ahd are terebyv, a Ithorized anid Crh powead to locate 
' , 9 } , 7 +} ie . ‘ 
Ana PaitamM a rarwroad, With all hecessarv racks, ewitches, turnh- 
outs, sidines, and structures of everv kind conventent, useful, and 


? } ’ , . . * 
ppPuUuPrtenanl lO the Falroad, trom sucn prevtrat (>t) the river front as 
[iS Crossihiv’y Tron Westweeo shall be located at. in thy Viemity of the 
i Bia | : 


; : a 
pper City Park, along the western border of the said City Park, 
and from thenee bv the best and most practicable route to its dlesig- 


1} ited teri bil st ail C arroitton Vell 1c’. 
1? Hs i. ] — } > / "7 ‘ . ad ° P 7 ° 1 
SEC. L » further ordained, ete.. That thi CItV O1 New Orleans 
’ ; . . . " . ‘ 
hereby agrees to lease unto the New Orleans Pacitie Railway Com- 


pany, its successors and assigns, for the period of ninety-nine vears, 


eranting to said New Orleans Pacific Railway Company and its 


“ars 
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and at the price of five hundred dollars per annum, pavable an- 
nuaily in advanee, all that strip or parcel of ground on the river 
front of said Upper Citw Park south of Tehoupitoulas street, or 
south of an extension of Tehoupitoulas strect, ina westwardly diree- 
tion, and between prolongation of the east ana West boundary 
lines Ol} ssa park to the river, with all the batture formed thereon, 
or which may be formed during the term of said lease, with the 
right to establish and maintain upon said grounds such ferry faeil- 
ities, Wharves, piers, Warclouses, vards, tracks, depots, stations, sheds, 
elevators, and other structures as shall be neeessary and convenient 
for the transter of cars, envines, passengers, and freight in the trans- 

action of its business. No vessel shall oecupy or heat such 
12°} Wharves without the consent of said company, its successors 

Or ass]lUls, anid all Vusst |» ly ny al and lisltige snd wharves 
with such consent shall be ex hi yol from: the pavinenet of levee or 
wharf dues to the eitv of Ni w Orle: lis: the proceeds of such lease 
shall by cupped ne d Ly thre CIV Lo th THIPrOVverne nt of said park. 

Sree 3. Be it further ordained, ete. That the said New Orleans 
Pacilic Railway Company, its successors and assigns, shall the right 
to extend Its tracks Prowl thr sata eround =) lensed between the 
Upper Citv Park and the river front, eastwardly along said river 
front to connect with thi by I roe if Lousiana avewrte, an to cone 
Hect at deve kson “tree! with tr ickes hy retolore authorized te he (*dr)}- 
structed between Jackson and Julia streets by section 3 of ordi- 
hance 6695, administration series, adopted November {% -1SS0O, and 
by ordinane NO Hy4002. Sie SCriICs, ; benpote 7 Leas niber +>, ISSO), }ro- 

hded thrsat by [Weel Lous] dick AVE bia Jackson street the trains 
of said company shall be run only between sunset and sunrise on 
Sita track. eACE ‘a my cause Of emer ney and Necessity by vond the 
reasonable control of thre COMP ATI 

Sec. 4. Be it further ordained, ete. That the said New Orleans 
Pacitie Railwan ( OTP, lis slices esors ane ASSIONIS, shall have the 
right, and the same is hereby conterred for the term of its charter, 
and from and after the expiration of the existing lease of city 
! OCCUPV Tot Ls Purposes and uses that por- 
tion of the levee, batture, and wharf in the eitv of New Orleans tn 

front of-its riparian property, acquired or to be acquired, be- 
424 tween Thala and Verpsichore streets, and to erect and main- 
tain thereon at its own expense such ferry facilities, wharves, 
ers, Warchouses, elevators, vards, tracks, depots, stations, sheds, 


and other struetures as shall be neeessarv and convenient for the 


, .. 2 nae 
. \ ; " » ° tes ‘ ‘ " ’ ‘ %% 
tranvisier of ears, enoihnes, Duassengers, and rrernt, and in the trans- 
af Jee Fe eee sista tec ad ‘ . ‘-harves 
action Of lt= bUs Tess NO Vessed =f} Hh OCCUPN or ile at such Wharves 
' - Y “at } : “ ‘ . bd 
Without the consent of the salad cotipanyv or its successors or assigns, 
. i? = ¥* . ° + « 1 ’ ’ 4 ’ ] ‘ 7 ' } ir TT ‘ , 
ci! (i, iw i} piak (>! gee Gg’, yf ‘ Gpiad ia &. : ' fe] fill Voss Ps ses ic. fl (>) 

, — : | '* | >. , , : ] Bi ia P 
Ushi Sala Wharves DV stich: Collsehl thied OF) the bourne =< ©] the com- 


be exempt from the payment of levee or whart dues to 
New Orleans. Said wharves and other structures shall 
be lie] hic noller 7 by ssid (*¢>] pany ft its OW eNpM 1c. Any 
vessel Iving at these wharves with the consent of the company, but 
not on its business, or not for the purpose of discharging or recelv- 


40—117 
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ing freight or passengers to or from said company as a earrier, shal 
be liable to the eitv for usual wharf or levee dues. Any vesse 
usIny sald whart to receive any freight not coming to or volng from 
suid company as a carrier shall pay usual whartnwe dues to the 
city. In consideration of the permission herein given the company 
will build three hundred feet of new wharf at such point between 
Terpsichore and Jackson street- for the city as the administrator of 
commerce may indicate, and will pave Pilie street between Thatta 
| Terpsichore streets, and Terpsichore street between Pile and 

front streets, with square blocks of granite or with blocks of 
yA COT PPess ' asphalt, anid keep the Sillibe: il wood order. The 
rights conterred Ly this “CCL shall hot be held ce Intertere 
with the rights of the city to police any part of the river front 

See. Oo. Be it further ordained, etc.. Thatthe mavor be, and he ts 
hereby, authorized and directed to enter into a proper notarial con 
tract of lease tor the purpose of carrying out the provisions of the 


| 


fLbbei 


sé cond section oft this ordinanee. 

See. O. Beat further ordained, ete., That the rmeht of way, fran. 
christ a. ana privileges herem ana it retolore Grant df lo the AY w Or- 
leans Pacttic Railway Company ure and were granted on condition 
tnidin consideration that the said grantees shall permanently: es- 
tablish its terminus within the etty limits, and shall maintain said 
terminus during the existenee.of the charter of said company, for 
Which period the said) franchises, rights of way, crant, and privi- 
leyes shall fast and continue, and should the said railway company 
ul cui time hereafter remove its terminus trom within the city 
limitts, then this erant shall cease and determine and be without 
force and effect from the date of sueh removal. and the further con- 
dition that the construction work within the citv limits shall be 
executed under the direction and supervision of the city survevor, 
and completed to the satistaction of the administrator of Improve- 
ments and the administrator of commerce, and the further condition 
that said railway company shalleonstruct or controla line [of | road, 

ready for public use, froma crossing of the Mississippi river 
12h to its designated terminus in this city within two vears from 
thie pyar nication oft this ordinanee. 


Adopted Ly th) eouncil ot the CIty of Vew Orlouns Marcel 


ant 


“aty 


ISS], the veto of the mavor to the contrary notwithstanding, 
Yeous—Pegan, Fitzpatrick, Guillotte, Huger, Walshe 
Naves- -| y lamore, Mealev 


A true copy. 
MI. McNAMARA, Seereta “Y. 


VS. MRS. CATHERINE M. AIKEN, ADM’X, &¢@., ET AL. olo 


Oridinadnee No. nisvye ldministration Ny Pier, Adopted May s. LSS]. 
(No. 7037, administration series.) 


MIAYORALTY OF NEW ORLEANS, 
Ciry Haun. Mey 5, 1881. 
An ordinance granting and setting aside wharf room for the Chi- 
cago, St. Louis and New Orleans railroad. 


Srerion 1. Be it ordained by the council of the city of New Or- 
leans, That all that portion of the wharves of the city extending 
from the lower line of the New Orleans Pacifie railroad grant for 
Wharves down toa point within two hundred and twenty-five feet 
of the upper line of the present wharf of Louisville and Nashville 
railroad is hereby set apart for the use of and as a landing place for 
steamboats, barges, steamships, sailing vessels, and other water craft 


cod 


delivering cargees to or receiving cargoes from the Chicago, 
art St. Louts and New Orleans Railroad Company: Provided, 
however, Phat it is not the intention of this ordinance to give 


to suid railroad company the exclusive right to use said wharves, 
ily to give it such preference in the use thereof as will faeih- 
tate the transaction of the business consigned to and from said rail- 
road Company . 

Srerion 2. That said wharves hereby set aside shall continue 
subject to all the rules and regulations of the council pertaining to 
Wharves ; and that the harbor-master or wharfinger shall not assign 
the use thereof to vessels other than those doing bustness with said 
railroad COTMPRAIEV, CONC pot when such assigninent shall not interfere 
with the delivery or receipt of cargoes to —— said railroad : 
And provided further, That any vessel or vessel 


Ils occupying said 
wharves and not engaged in Nechossnn ‘“argoes to or receiving 
cargoes from said railroad company shall, at the request of said 
ritlroad company, be required to haul outside to admit any vessel 
to land at sal wharf to discharge or receive cargoes to or from said 
railroad company.» 

Srerion 3. Phat permission is hereby granted to the said Chicago, 
St Louis and New Orleans Railroad Company to renew the wharves 
herein set aside for its use, and from time to time to fill up said 
Wharf for such distance as will leave at least sixtv feet of wharf su- 
verstructure, and to construct such improvements, betterments,and 
CpeuiPs Upmoth alae d to the same as ay be hecessary to render and 
keep them in all respects suitable and proper for the transaetion of 
| the business of said railroad company: Provided, That a plan 
2s = ol age = ils, Improvements, and repairs shall be first 
TDL l by the city council; the cost of s uch renewal, im- 
provenleits, aaa repr irs, to the extent that said cost m iV represent 
© cost of renewing, improving, and repairing said wharves accord- 
Ing to specifications on file in the city survevor's office, shall be re- 
imbursed to th said railroad company out of the revenues derived 
from the wharves herein designated by such party or parties as 
may be authorized to collect such revenues: Provided, That no vessel 
or water erafts shall use this landing to receive or discharge cargoes 
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without paying the usual wharf dues, and that the payments so to- 


be made to said railroad COMM AnY In relmbursement by the lessees, 
or such Ppecrsols as the city may authorize to collect the wharfage, 
shal! only be required to be made at the end of each three months, 
and shall embrace the cntire revenue collected from =a Wharves 
until the full amount shall liave been refunded to the said railroad 
company. [tis also understood that nothing in this ordinance 
shraall Lye construed looevrant to thie said ralrosaed CODIPAnY the riclit 
to collect the revenue of said wharves untess authorized by said city 
to do so, or to interfere with the right of the city to collect the same 
iN) such hahhner as the ssid City ria eli ct. 

SECTION | That the sard Chicaeo, St. Lous an New Orleans 
Railroad Company is hereby gutherized to construct and maintain 
such track or tracks to. along, or upon the said wharves and land- 
ing as miny be necessary for the couventent and expeditious trans- 
acho ol this business Of sit) | radirozel COMPAMN Provided, That 
harves shall be laid flush with 


any track lard upon said w 
< ' | We. ' ; ‘|. , oe 
Pay Lhe plankile, so as to Oller ho Hipcedtment in Crossing ovel 


ssicl track : nnd tlie aiid rallroad COMM Any miaty erect a shed 
or sheds over so much of said wharves or so portions filled in hereby 
Sel pra for them as miay byes ane Cessilly La porate i fruit, cotlee, pro- 
VIS! mis, Cotton, ania other merchandtse liable cn damage by CN POSure 
to the weather 
SECTION © The site railroad COMPANY shial! have the rielit to re- 
move from the said wharf or landing, at the expiration “of this 
erant, any shed or buildings they may have ereeted thereon with 
the consent of the erty council, unless the said citv or whiurt lessees 
shall eleet to 
ines at the th 


' . ' ae saci a 
pet \ ror ctubiah retadb tli Sihne Upob sata Wharves o1 levnyel- 
en Valuation of snel sheds or burldines. to be deter- 


' 
rained by appratsement i the partles hereto cannot agree, 
. . . re°y 2 , ' . me ' . . 
PEC TION 6), Pire sated raliroue COTM PAT hereby aerroes. In constid- 
he faerities eranted to moby settine aside said wharves 


eration of f 
ilie street to said 


wud daidings for its use, to keep Eratostreet from | 
Wharf and Gatonnte street from Pilie street to said wharf in good 


. e } ee ; ;* ae ae ’ : - . . :* :; es 
ordey hha COMAILION for teress abd Ceress co gba rot sald wharves 
wha lunaimes set asiie to und Khowlh us the ¢ Hei, st [outs ana 
° ’ ’ . , . . 
New Orlean tiroad Company whart during the continuance of 

| is 
this assignment of satrd wharves and ndings to the ¢ hicago, St. 
, 

Lou and New Orleans Ratlroacd sk 

. wee TI ‘Ss ‘ } " j a | 4° } r 

SECTION ¢. bat this oraibanee shall be om Hiforee and efleet 


rhea 
from the first dav of June, ISST. fora term of ten vears, 

bo) Adopted by the council of the city of New Orleans, Mav 
>, ISS] 


' 


Yeas—Delamore, Fagan, bitzpatrick, Guillotte, Luger, Mealey, 
Walshe. 
IOS. A. SHPARSPEARE, Mayor. 


A true copy 


Mo MeNAMARA, Seeretary. 


VS. MRS. CATHERINE M. AIKEN, ADM’X, &¢., ET AL. Ol7 


Ordinance No. 7 i282. Administration Sevian Adopted Aug. 18.188]. 
(No. 4282, mdiminis tration series. ) 


Mayoranry or New ORLEANS, 
Ciry Ilaus, August 18, 1881. 
An ordinance granting and setting aside wharf room for New Or- 
leans, Mobile and Texas Railroad Company, as reorganized. 


SecrTion 1. Be it ordained by the council of the city of New Or- 
leans, That all that portion of the wharves of the city extending from 
the lower line of the ¢ = Lo & NL OLR. R. grant for wharves to the 
present wharf of the N..O., M. & T. R. K., as reorganized, Is hereby. 
scl cupanr't for the tse of and ibs i nding place for shi amboats barges, 
steamships, siling: vessels, and other water eraft deliv ring cargoes 
to or ree ving cargoes from a N.0., S&F Company, iis 
reorganized: Provided, howev That j tis not the intention of this 

ordinance to give to nae railroad company the exclusive right 
i510 to use said wharves, but only to give it such preference in 

the use thereof as will facilitate the transaction of the busi- 
hess consigned { oand from said railroad conipany. 

BEC. 2 ‘3 hats “ile 7 wharve s iY re by set aside shall COMUTNUE sub ject 
to all ve rules and re culations of the counel| pert ining to wharves, 
and that the harbor-master or Whartiuger shall not HSS]ON the use 
thereof to vessels other than those doting business with said ratlroad 
company, except when such assignment shall not interfere with the 
we live ry or receipt of cargoes to and from said railroad: And pro- 

le “ furthy ¥ 7 beat any Ve ssc] Or \VCSst |s occupying sald Whuarves 
ive heat Ong 4 vod It) discharging cairgvoes to or rece iving Careroecs from 
site railroad COMPANY shiadi, at the rt juest of said | ‘atlroad COtTl- 
pray, be required to li; ul outst iO credit any Vessel to lanl iit 
sid Whart lo discharge cor recelyve CAPLOCS to or fr Th) siid railroad 
COMMpAnY, 

BEC. od. That permission is bi rt \ eranted to the said Ni w ( Yrleans, 
Mobile and Texas Railroad Company, as reorganized, to renew the 
Wharves herein set aside for its use and trom time to time to fill up 
said wharf for such distance as will leave at least sixty fect of whart 
superstructure and to construct such Improvements, betterments, and 


repairs Lpronl anid lo the same as mMmav iY HecessaLly ce render and 


} ; 
keep them in all respeets suitable and proper for t 

° : ] . “* . — , ? | F } 

the business of said railroad company: Provided, Thata plan of such 

renewals, 1rhpproVe mrehtis, abe re pMLIPS sthital be first cLpopel ved by the 

1? «4° , } rr) , ' ‘ ’ sare, | ' he es ' ; | 

CILV Counell. Phie Cost of suci) renewal, liprovement, tlie 

low repairs, to the extent that said cost may represent the cost of 


transaction of 


rehnewlhy, Huproving, ciriea Fe Urine the sal Wharve zs, aecord- 
ine to speellications on file in the citv survevor’s office, shall be re- 
imbursed to the said railroad company out of the revenues derived 
from the Wharves herein designated by such party or parties as may 


; ’ } - 7 ] ? ray . | 

be authorized to eollect sueh revenues: Provided, That no vessels 
aes eye tags ) ome 

or Water cratts shall use this nadine to recelve or discharge cargvocs 


. , ’ ' } ’ } ! 
Without paying the usual wharf dues, and that the payments so to 
be made to satd railroad company In reimbursement by 


or sil 


and ~| 


leet th 


“=f 3 t 


7 } 
Pikdtiea 


i person as the city may authorize to 


nti thas full dimou shall have ne 1} refunded ce thie =r 
COLL PATNA lt Is also Lbidi 
Ly CORSE | Loerahl to the said railroad COMpany the riehit to col- 
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collect the wharfage 
miiy be ve quired to be made il the end of each three months 
ntire revenues collected from said wharves 
railroad 
‘° i!) this ordinance shall 


mill crmbrace the « 


lerstood that nothin 


e revenue of said wharves unless authorized by said city to do 


> thiterie with the dit of the city to collect the same insuch 
ras th deity may eleet 


| That the said New Orleans, Mobile and Texas Railroad 
PeOore ata 1, is hereby authorized to ceonstruet an | 


C Orpen bi AC 
Pepceitpteadn SUCH Prack or tri Ik tO, lone, Or Upon the sid Wharves 
and landings as may be necessary for the convenient and expe- 
ditious transaction of the business of satd railroad company : Pro- 
\ I: Thatvany track laid upon satd wharves shall be lard flush with 
le | king, so as to offer no impediment In crossing over said 
track lick thie + ital ratiroge COMM ARY may erect a shed yy sheds 
over so much of said wharves or so — portions filled: in 
babes hereby sel Lp fey them as nav ne Hecessal\ lt protect 


fruit, coffee, provisions, cotton, snd other merehandise Habl 


mo by expostre to the weather 
~ ap 7 } ! ’ 
le osrda railroad company shall have giro prc 


wud wharlor landing, at the expiration o. this grant, any 
rer Tipe rhea have ePrTecled thy recon, with se a 
Uiiless the said citv or wharf lessecs shall elect 
| bition of “uel ~hods (>| buildings, to be determi : by ib}? 
ment i the parties hereunto can 
G. Satd wharves shall be knownas the wharves of the New 
Texas Railroad Company, as reorganized, ane 
the continunanee of this assiegnmentof said wharves and land- 
ythe New Orleans, Mobile & Texas Railroad, as reorganized. 


maa. 4, Phat the Loutsville and Nashville railroad shall keep 
\ iTLrepee reet from: the centre of Water street to the Wharf ane the 
entire front room) vranted to them mn @ood order and con- 
CLE LOn COP) Lied ribo or portio sof the same asm Vv hereatt I" 
be occupied or used bv the Chieavo. St. Louts and New Orleans 
Railroad ¢ Peeata Vitel will be or pi red to be ke jo! In like wood 
corde’) snl cones lon) 1\ bya siblid 4 Blere eaan. al | outs and Ni Vv Or ills 
re i} nid Coomapins Pha “tal Loutsvilie tie Nashville Ratlroud 
Company shall also cover the satrd front or levee room with such 


SUPVOCVOR, 
the levee. Thev 


’ ] } , 4 4 } : . : a 
bey f ~o hereby required to Hee unpe thee wood-work of therr old 
. ae . +4 . : oe | ' } 
PHen OL Tide Cotheotlh teyee, between Canal ana (tired s Ireets, 
1] } -s ! _— ] ] ! i] } ] 

thd TH The same WITH Siteii, eravel bay last. and shall a sO De re- 
} *v] j } ; ] .* +* . 

fii t +44) +) Sins, % I re : oes, 
"1 ca] far Tied 1} 7?) ant pee iar ‘if rit vcd dere ladies to thy erade of 


nothing herein con- 
Louis and New Or- 


derstood that 


shall atleet the ment of the Chicago, St 
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leans Railroad Company LO lav their tracks Upon the wharf ads per 
plans and specifications adopted by the city eouneil, 

See. O. That this ordinance shall be im full loree and elleet: from 
and after its promulgation, and be and remain in force for a term 
of vears 

Adopted by the council of the CIty of New Orleans August LS, 
ISSI. 

Yeas—Delamore, Fagan, Fitzpatrick, Huger, Mealey. 


JOs. A. SHLAKSPEARE, Mayor. 
N. MCNAMARA. Secretary. 


Ordinance No. olf). Ne uw Weries, Approved Dee. Lt), | S64. 
‘ 


No. 799, new series. 
Whereas by an act of the Legislature approved April 50th, 18538, 
the city of New Orleans was required to grant to the New 
BT orleans, ¢ ypelousas and CGrreat Western Railroad ¢ ompany one 
Or tore landings within thie corporat limits of the cHy hor 

the accommodation of sila COTTE P ATID th) ae rei y, and 

\\ lye res 1>\ ah act pusscd Lv bevy 4, I. Theard., nowry public, in) 
the month of July, ISoo. the Cit erant dito the N. O..O. and G. W. 
RoR. Co. a ferry landing for twenty-five vears, one hundred and 
fifty fect front on the Mississippi river at the foot of St. Ann street, 
In the second district, conditional that a ferry-boat should make 
trips ye r\ twenty minutes lan ft it hit Oo the Opposit =Hle of the 
river: and 

Whereas the city of New Orleans in April, 1858, set apart for the 
isc of said company one hundred and fifty ieet river front be- 
tween Toulouse and Jeflerson streets for freight and ferry purposes, 
White 
taken for war purposes in TS62 > and 

Whereas that. on the restoration of the road by thie military au- 
theorities to the COPE PATI by dee bruary, IS66. a “pace oceupled hear 
{ nian] ~“ITreact Was tripe (| over to t | f COMPANY, the CIty authority = 


» } oe t Besant , , | 
iWias Used OV Sald COoMmMpanv tor that Purpose until the road was 


notitied the Company to vacate thi bikbied le used Ly the military 
wuthority hear ( anal street, — 1h this mcahtiMne thie Sprice sel Lpean by 
the city im April, 1858, between Toulouse and Jefferson streets was 
improved by the city building a continuous line of steamship 
wharves, rendering the place untit for ferry and freight for said com- 
pany, consequenth the road las been restricted to thi privilege 
hi le nicl r the erant of [Soo at ist | Ann street: hid 
Whereas since direct Communication has been opened he- 
io tween New Orleans and Galveston by the N.O., O. and G 
WL. R. Co. to Brashear | ity, puisscligers and tr borat taken, 
tiie May trial line ot steamships, adopted f N pre ss] bor the trav 
Making hour re cular trips a Wwe ek with thie brie reise (| Lyups anne “3 of trade 
and tre lorlit on said road, the space set apart at St. Ann street is far 
Inadequate for the business of said road: and as the citv of New 
Orleans has a large interest in said road to the extent of one million 
and a half of dollars, the commercial interest of the city, the Interest 
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of the road, rt quire that a <ullier Int Spree <hould he provided hy the 
ior suid COMP UDA for the sate and convenient transaction of its 
business 

Therefore be it resolved, that one hundred and twenty-five feet on 
the Mississippi river, commencing on the lower side of the ferry 
landine at St. \nn street.extending down with the landing, be, and 
‘me is hereby, set apart and appropriated for the use of the New 


Orleans, Opelousas and Great Western Railroad Company for freight 
snc Mrryvy PUPPOSCSs, TiC Sa | COMMpAnV tO Hike anid eonstruct all 
Impre id keep the same tn repair at their own expense, 

ikesolved | et mat all privileges, ordinances or parts of ordi- 
Miihices | ("4 ret With thre ior lie byes, ana thre “ine are hereby, 
rey led 


Signed IW. PERKINS, 
7 gmie pf 4 ‘ (iii Poard oft LLssistayl Alderneen 
Sjened JAS. GIRATEAM, 


Presid yil Board of Aled rite, 

(Signed i. HEATH, Mayor. 
| oalinepes Xo. 4h. Prer\' Series. ndopted ly the 
oof the city of New Orleans December 16th, 1867, and duly 


Signed) M. MCNAMARA, [seat] 


Nee uu Caly (yupedl. 


‘ / ; 
* * 


Ordinance No. S09, New Series, Approved Mery 2, 1868 


Rion ’ : 4 7 i , 
at | resoryvedc Pint ] ("CHT ISL OLE taif : es Lie Cstibblishiment It} 


| , : \ a 7 ° | , a) : , 
Lhe civ of New Orieans of gratin clevators, Warehouses, ane appur- 


‘ , , , ° , 
fengahieces on the tart of and at the extbetise of the ™ W Orleans le- 


' sf 
‘ j \ | ’ 7. ‘ , ] ‘ | ? | ‘ ; 
Vator abe Var pidotts Company, “iki WOPrKS tO De COTMMCHCCA 
ae } } ' ; } a | " . ° 
WIThTITD SIN qaqavs and to be COMPETE Within one Vear altel the 
, . , " : . . 

prraoniuigel ()} ()} {i im { reid aries. Fi } city (if New Onl ili-~ doos by reby 

erant to the said * New Orleans Elevator and Warehouse Company 

‘sa ; , wr ; 
thie Priviles Mine a Whart caqual to anv now eXistIng Wi thi 

; ' . 

. ' ’ : ' 1 } . } 

CILV : Shh Wilal mb DUTT aba pommton the river DANK OP post Chie 
+ 
; ae ae Pet , ray ‘ 
Square OF Grou micd OV PP ieasiaiit, Ilarm mv. Pchoupttoulas, 
i ‘ . i 
; ? , —~ 
‘ ‘ ‘ " " ‘ s% . . +?) 
chia Le vee SIFCCLS, | OccubpyV two hundred and seventv-live (27-)) feet 
sion 


of the river bank. ane to be burl Into the river to a sullicrent 
458 distance so as to be in twenty fect of water at low water: and 
iit and kept inh ve peal at thre CX pense of 
i Supervision of the eitv suUrVvevor 


said wharf to be bi 

said company shied uiticle . 4 
2. oe all ste ataiboats or vossels econsiene | io the sa Ne WwW Orleans 
Micvator and Warehouse Company ~ and landing at their wharf for 
the purpose of dischargiig or receiving grain shall be exempted 


from Wharf and levee dues while at said wharf. 
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- ray : , : , 7 ] + . . 7h ee y . 
>. That the citv of New Orleans does furthes erant to the “New 
= ’ , } . in oF ik ohana : 

Orleans Elevator and Warehouse Company” the privilege of con- 
} ? . ’ 

Structing and Working COnVeVOrs Trot, their elevators amcross ana 

‘ ot i ] + , ‘ +] . © . ; , 

over the “Hieowaiks Aha street to threll Wharf, srid conveyors to be 


. : + ’ . . 
constructed at least twenty feet above the level of the street. 


1 That the eitv of New Orlenns does erant these privileges before 
named to the “New Orleans Elevator and Warehouse Company ” 


for the term of filleeh vears, bie ut LHe ¢ xpiration of this ‘Ivilege 
sic Whart to revert to thie CHV at a Valtiation tO he Lixee by two 
disinterested parties, one to be appointed by the city and the other 
by the COTTA, anid it} thie CVenTit OF & disagreement is to said 
Valuation between said parties iti Uta por rs shall be appotnted by one 


oft the district eourt= of New Orteans tha Mecrsion thy rebv had to be 
5D. That all ordinanees or parts of ordinanees in eonthet herewith 


(Sioned WAM. I. HEPP, 
z* / (fepel /3} iff if ot 4 weistand Aled, Pieeen 


: ; } , 
/ esidienl Poard ‘il Aldermen. 


Sioned | i. WEATH, Mayor. ) 
Db. K. WHITAKER, See’t’y. 


A tree COV Of ordinanes NO SOE Tew Series, adopted by the 
council of the city of New Orleans Mav Zod, 1S6S. 
i } "= Terdicdl | NI. AUT NAMARA, 


Sec y Cali Couneil. 


Ordinance No. 707%, Administration Series, Adopted May 17, 1881. 


Mayorantry or New ORLEANS, 
Ciry Hau, May 17, 1881 


“airing of wharves 


lirmine the reve- 


- 
~ 
~ 
~ 
-~ 
— 
ad 
- 
- 
~~ 
ee 
_ 
— 
_ 
mee 
— 
- 
— —- 


’ . } ° | : } . : — i ': ss ‘ , 
wECTION : De it ordummed bv the counell of the city ol New ()r- 
oe 


le fllis, Th il thy sedmndl iIstrator oF copy shall, afte rtheenactment 
of this ordinanee, and fter having eiven ten davs notice in the 
oflicia mirnal that he will reeeive at lis office sealed proposals for 
their sale. shal/ adindieate. as provided tor in seetion 26 and in ae- 
ecormlanee with the stipulation lere:nafter contained, the rev- 
114) (lptices cf t | ‘ | eg be Be f yveoes Of The City of Ni \\ Orleans, 
collectible at the rates as mav be tixed upon all ships, ves- 
! 
sels. steatuships, stenm ty tx. barces, that-boats. and othe r water cratts 


- 


of anv and everv dese ription Whiatsoever, tor the term of five vears, 
commencing on the 20th day of Mav. ISS1l, and ending with the 


Sth day of May, ISS6, Upon the terms ana conditions hereinafter 


set forth 


22 THE OUACHITA & MISSISSIPPT RIVER PACKET 

an, Z. ‘| list the Wharves anid lever 5. the revenues of thie site to 
he sold under this ordinance, shall comprise the wharves already 
bb othe first, second, third, and fourth dis- 
tricts of thee] Toledano street to the lower 
linvait of the city, Which is the lower line of the Loiited States bar- 
racks excepting therefrom all ferry and nuisance wharves and all 
Wharves vranted to the New Orleans Pacitie Railway Company, as 
Wi || ils the Wharf eranteoa to the New Orleans elevator Company, 
unitil such time as pare sant franchise CAP UPS, sna CANCE pting cv nerally 
all such wharves OP Porllolis of wharves a il ot the river bocatakk, thas 
enjoved by private inedividtals 


| es 


constructed and existing | 
itv of New Orleans from 


exclusive use of which tray now 
Or Corporations cine rexXisting grants or leases, until such tithe iis 
suid grants or leases mav expire, :fter which time said lessee shall 
tal ‘tharge of said elevator whart on same ce 


Seeman, [Shea 


! 
; 


yiditions as other 


+4 harve . 
All United States Government vessels shall be exempt from: pas 


hie of whartave dues. 

Sic’ 3. That the levees shall comprise the levees already existing 
1h thie first, ol coud. third. and fourth districts OL thi clivot AY W 
bh) Orleans, extending from the river to the line of the street.front- 

ing the river—thatisto savin the fourth district trom Toledano 
to Adele streets, Water street, and from Adele strect to Feheity road, 
Peters street: mn the first district from = Felicity road to the junetion 
of Peters with Water streets, Peters street: from the junetion of 


Peters with Water street) to Terpsichore street, Water street: fron 
Pile street: frevdny Calliope tt) sulin 


Perneichors to: Calllene streets. 
to Girod street, Pile street 

from: Garod to Povdras streets, Water street, and from Povdras 
Canal to 


streets. Sew street: fron: Julia street 


C'sinratl SiEroets, Delta street: im the seeond distriet from 
Custom-Tlouse streets, the street mm front of the railroad depot 
(‘ustom-lLlouse to St. Louts strects. the street in front of the suent 
sheds: from St. Louts to St. Ann streets, Clay street: fron St. 
street in front of the meat market, and from 

Vlobire ania ‘Poexas railroad tracks, 
this 


} | 
tilt 


Lo Luria { streets. the 
Dumaime to Barracks streets, the 
the third district from Marigny to Mandeville streets, 
Marigny stores, and from Mandeville to thy 


eid Lt) 

street in front of thre 

lower limits of the citv, Peters street. 

' Al the pre soll) or i Psotlis te Whom shall he udpucdicst | 

| the revenues collectible as mav be provided shall 
nh Which 


Seu’. 4. 


as lerein provides 
aceemt the wharves, landings, and levees in the condition | 

the scbbibe Tha be on the site ed ain of May. ISS]. anid that the 
siitd PCrsan OF Persols so aece pting iid tukine PrOssess lO of the sata 
Wharves, landlines, levees, and bulkheads shall repaur ani always 
he same in good order and condition during the whole term 


keep { 


of their contract. | 

She. o. Phat the repairs of the wharves and bulkheads shall 
consist in repairing all holes in the flooring of the wharves 
s and inelined planes immediately upon their tirst ap- 
all portions of the wharves which may have sunk 
or which may sink to a level of the steamboat kinding at Common 
street; Intaking out and renewing all caps and. stringers, piles, 


442 


nnd bound hc dae ital 


pearance: In raising 


VS. MRS. CATHERINE M. AIKEN, ADM X. &C.. ET AL. : 


hiooring piles, feuder-piles, bulkheads, ete, which may be found 
retten or decaved: in building anew all wharves and bulkheads 
Which from general decay may require the same, and to rebuild any 
and all wharves and bulkheads where the same now exist or which 
thay be constructed during the term of their lease that may be dam- 
aged or destroyed in partorin whole from any cause whatsoever, and 
in extending tanto the river all wharves and bulkheads which may re- 
Mmuire « Xfension so as to haveat call timesadepth of waterof twenty-five 
reat al thie Wille r-line ot each und every wharf used by ships ane 
steamships, and a depth of water of twelve feet at the water-lne of 

each and every wharf used by steamboats, barges, and that-boats. 
Thatin making the repairs to and in building new wharves 
tla DE ~ Liste] shill Lye ither ofl prin or cV press timber of the best 
quality, not less than eleven by eleven inches square at one end and 
nine Inches square at the other end, which shall be driven not less 
thisany TW Hiv foul Hite the solid eround at distanes = of not more than 
ten feet from centres: the heads of the pili s shall be squared according 
to the levels tobe given by the city survevor, and shall receive 
fis) and support cleven-inch square caps, which shall be strongly 
fastened do each of the piles with rag-bolts one ineh sj uare by 
elohliteen pnp ‘hes lone, iliese Caps to be of the best quality of pine or 
CY DFCSs Phra doe r The <tringers shall be ial least Len Inches stare, 
reli rest at riglit sngies Won the Crp at distances of five feet from 
contres, and slitll be strongly lastened at each alternate intersection 
with the caps with rag-bolts seven-erghths of an inch square by six- 
no inches lone. - These stringers shi: all beof the best quality of pine 
CV DFCss tiniber, The planks 1 faa the th Oring shi: ll bye of Ve ‘Hlow 
pine of the pest quality, free from sap, twelve inches wide by three 
nehes thick, not less than fifteen feet long; they shall be strongly 
-tened to each of the stringers with six-inch pressed spikes, two at 
each end of the plank iidoneat each intersection with the strine ee 
nis between the planks of said flooring not to be more than 

hs (/) of an inelh in width 

Dhiat each anid every Whart used by she anboats, barges, 
itiet tleat brits shill have “bi hciihe plane or apron hot less than 


_— 


rity (50) feet in width projecting out of the knuckle row of piles 
the whart om the outside of said inchne plane sitiel clehpolbilbigy the 

' : ay gate : : , oe 
ist rowof piles thereof; a row of fender-piles shall be driven, whieh 


; . 
bud FeCeIVe Cup ot het I ss Dlacid ele Ven mches SCV tleare, laid Ol a 
revel with Lite cap of the mer row of prlies, ahd on the top of sia 
TLe'l Cup? ~hisall est a fender-« Cap Lwe Ive miches “tare, which shal] 


be fastened to the two other cap at distances of five (5) feet 


bad with screw-bolts of one (1) ineh in diameter and of suttabie 
enottiis (dy) the outer edge of <td ineline plane, at list LNCS 


of cighty (S0) feet apart and independent from the wharf, clusters of 
piles shall be driven, each cluster to be composed of four piles, which 
shall be boltes towethi rowith elelit <crew-bolts of One and a Cpuart r 
neh in diameter and of suitable lengths; that the person to whom 
~tasad] L) adjudicated this contract shall repay chil keep 1) coud 
order and condition duriag the whole term of contract such imelmed 


planes or aprons as do now exist, and in case there shall be no in- 
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clined planes as above required at the time of acce ting the present 
Contract | he 

planes Li be 
same in repair as aforesaid during the entire term of lis or their 


M’PsOoll OF MPSOlS sO aEece pl Ing shied Ciullse ata Inclined 
. . } , , 4 
ult at lus or their own CXpclise, ana shall keep the 


: ‘ ss 


Contract 
‘ ray} , ! ’ 3 ; es . 
NEC. Oo. Phatat eael nits CVCE' Wharf used for ships a row of fender- 


] 


piles shall be ri Ch) bd poun ie the outer row ol lics, W hich shall 


f | — ‘ ; : } 7 | ‘| »f cane Q 

a fastened cach with the outer row ol } lies o] the whartlt with a 

! , j noe } ] : ene : ie. = Bu 
least two serew-bolts of ole ane a quarter heh dh adlameter: tirat 
; F e " . P ’ | 
Ol tie Tront of eneti of Shab Still Wirarves two tender Cal pbs ~hin ii 2. 
’ ’ ; Fi | ’ ms > 
pieced, oOhe Ol aA teVel WITh Ubi Hoorn vO; tne Wi ard idicl th other 
7 : . P ' ’ }7 | 4 , ~} 
ati tive icet’ Ve i Water miaurk: satd fenders shall be twelve (12) 

" i ‘4 } i i ' } ‘ + ‘i 7 | ‘ oe a 
pti IC's ene <i {i licall i) ‘ee pared tf) Lit’ prliees OF ifiec’ Whitt with 
} } ’ . } ” .s ‘ : } 

SereWed Doits oO] He aha a qual fer oaybrcde att cdiamneter, Ana the 
p } 1] } } | “e Paeet ~ deren ce 
Pereoly OF | Psolis to WHothh siti ber sicdithdleated the’ said contract 


ball repaar and keepin wood order and condition during the whole 


tern: of said contract such fender piles and Caps as above re- 


ri | ‘ ' 4 ee a 
Ife CqtLiie at tiie time of accepting sata Comtract. be Prepvsoh OFr 
’ } Se " , “4 ee : 
pred mehis sop rece pl poe SER CiLtES@t? Mal (| mhdter-plies able Peher- 
; ; ' 
; ; ; . . " ] } | ; ‘ 7) + ¥* ] . | } ' | + oe ‘ 
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MISSISSIPPI RIVER PACKET CO. ET Al. 


on the outside of the levees in the first, second, third, and fourth 
districts in whatever condition thev may be in on the 29th day of 
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the best quality of one and ‘ lead beh Vi llow bine planks, double 
thieknoss, driven at least four fect into the solid) ground and well 
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landing for flat-boats: that all the extent of the port from St. Joseph 
to Ciirod streets be, and the same is hereby, appropriated as a land- 
Ine tor barges: that all the extent of the port from Cirod to St. 
Louis streets be, and the same is hereby, appropriated as a landing 
or steamboats: that all the extent of the port from St. Louis street 
to the \Nlorgan lerry landing at St. Ann street be, and the same Is 
hereby, appropriated as a landing for steamships; that all the ex: 
tent of the port from the Morgan terry landing at St. Ann street 
to St. Philip street be, and the same is hereby, appropriated asa 
landing for sailing vessels; that all the extent of the port from St. 
Philip to Ursuline = streets bye, atid the srhdane Is here by, appropriated 
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asa landing for luggers and other small crafts; that all the extent 
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of the Praort from Ursulines to Barracks streets be, and the same 1s 
hereby, appropriated as a landing for steamships and = saillng ves- 
sels: that all theextent of the port from Marigny to Congress streets 
it , ane the lie is hereby, cLpoPoPeopol bate 7 cis al landing for steamships 

anid <iling Vessels: thist cit] the extent of the port from 
leo] Congress street to the United States Barracks be, and the 
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same is hereby, appropriated as a landing for vessels of all 
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sec. 16. That the bids of applicants under this ordinanee shall 
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VS. MRS. CATHERINE M. AFKEN, ADM X, &¢., ET AL. voy 
the price fil which the lessee or lessees originally eons acted Lo pe :° 
form the work and th: pric at which it miay be adjudicated uit 
resale Or Pei {| midication. 

SEC. 2. Th at it is also well understood t hi tit Is notin the power of 
oe Or any ollicer o7 cle miartiient of the f2oVv erhment of 
the city of New Orleans, to release the lessee or lessees from a strict 
compliance with this contract in all its conditions and in all re- 
spects 

Sec. 26. That the said lease shall be adjudicated to the person Of 
persons agreeing to charge or receive the lowest rate or rates of 


Wharfnee or dues thereof. and to pav annuallv to the eitv of New 
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Orleans tn equal PmiILHALYV Limstualiitments thy suitnn of forty thousand 
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electric Light, as herembelfore provided 

Sec. 27. That the lease under this ordinance shall reimburse to 

such private bcd niuais or corporations as ety have con- 
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trator of tTihanee the sum of Soo FMP i CluUrreneyv, or a cel tified cheek, 


under the condition that the same shall be forfeited to the ety im 

cise le o1 thir V reitlse to compiv WIth the termes nied conditions ol 

his ordinanee and to sign the notarialact. The monev so deposited 
I 

shall be re turned When the notarial act shall bisave Peed ~honed and 


i ] | ] . ] j . + | no 1 
the bond or obligation executed as 4 rovided OV Libts OTrelirTahce., 


. eae , . 
Sec. ou. That the person or persons to whom shall be awarded 
| } P 1 aI ’ ; ‘or . 
Salad l@use sinall bot sei), subrog@ate, tratisier, assign, set over, or sub- 
? . ’ ’ , 
lease his or their 3 wit, titie, or dena Mm tiv ee ee ee 


Wiitits ever Without the Colne the Ci eounes| belne Nt 
i -~4° “y ’ . } ¢ ; I .% ] ' ; i , . , , ; " } 
£-') VIOUSIV ODLAalNed: ANG aAanNV SUCTI Sal transte rr. ass<tonment, sub- 


rogation., or sublease Without the consent ol ‘he eity counell 
shall subject the party so doing to penalties preseribed by this or- 


operiy THE OUACHITA & MISSISSIPPI RIVER PACKET CO, ET AT. 


and will authorize the city 


1 


dinanece hor \ iolation ‘of ifs Provisions, 
counell, if deemed advisable. to declare the contract forfeited, and 
hold the party and his sureties liable an damages tor Violation of 


ed contract 
Sect ob] ‘| liat at shall be thecduty of thie I sscee or lessees to ulsmuiit 


oa 
to the administrator of commerce on the first day of July of each 
veur a sworn statement, substant.ated by books and vouchers, set- 
ting forth a full account of their receipts and disbursements during 
thie fiserl year ending May 2 the xt preceding, and such statement 
aall show separately the receipts from each class of vessels and also 
iPotn thie Wharve = ok 1h) proposed to Li less cf, nicl =hall “iso Show 
separately the cost of maintaining and repairing each whart and the 
cost of new or additional structures erect 7 or construct df by Si «| 


lessee Or = LeSsees, 
eb ree : : ‘ ? ] ; ] ‘ +] 
oe Thal frome the eleyator to Carod street) there shall 


he 


PC. 
placed one port-privy in every second block or square, and from: St 
outs strect to the point Opposite the | hited States mint there shall 


me placed LWor port privies Iti ench block or Sep Ula, ane fron Senta 


— 


yooint to the lower limits of citv one ineveryv second block or square. 
as het ode, That all CNIStilY lenses (it contracts for the ws i] =) 
| 


; 


portation companies be extended during the term of this lease un 


otherwise ordained by the city council 
ay mee. o4. ‘Thrat thie city counedl rescryes the right Ted Perle 


anv ged 2 


Sane’, sda) That all ordinances or parts Gl ordinanees conlleting 


|| bids “nied cf orale ; m 8 srle. 

with this ordimanee be, and tie sume are hereby, repeated. 
Adopted by the council of the city of New Orleans May Ty. 18s] 
Yen: Delamore, laeun. ETaeer, Mealev. Walsh 
Nai lityvoatrick. 
‘A been {—t Lotte. 


JOS. A. SHAKSPEARE, May 


A true copy 


M. MeNAMARA, Secreta 


Manic (pret P belie plinxe jid?é yils 


DEPARTMENT OF COMMERCE, 
(sry Plans. New Orn-eans. Alay 17. 1SSI 


i thie xsl ot the revenues of the Whine ~ bie 


} } 
Sealed proposais 
. i 


1" 
levees at thie C1t\ at Vew (orleans according te ordimanee NO. Lut 


fora term of tive vears, commencing irom the 2th dav of May, 
ISSL, and ending on the 28th dav of May, ISS6, will be received at 
the mavor’s parlor up to the 27th instant at 12 oclock m.: said pro- 


posals must be accompatied with a deposit to the amonnt of 855,000 


im necordance with seetion ZO of said ordimance No. 7079 adopted 


May 17. 188i. 


WM. FAGAN, 


Admanistrator of ¢ Oven rere 


Vs. MRS. CATHERINE M. AIKEN. ADM X, &¢.. ET AL. ede? I 


Ls f ontract. ( ity of Ne w Orleans and a NPY PUL PHuiean. 


STATE OF LOUISIANA, 
Porish of (), leans. (ity of Ni ‘f Orleans . 


Beit known that on this twenty-ninth day of the month of June, 
ear of our Lord one thousand eight hundred and seventy- 

ive, and the ming tv-ninth of the lnelependence of the United States 
of Amertea, before me, Gustave Le Gardeur, Jr, a notary publie in 
and tor the parish of Orleans and official notary for the city of New 
Orieans, duly commissioned and qualitied, and in the presenee of 
the witnesses hereinafter named and undersigned, personally came 
cLTLEL cupopn ared the Llonorable Charles J. Leeds, Maver of the city of 

New Orleans, sunnc herein acting 1) such CAPLCIEY of na vor, under 
andl by virtue of resolution number 3166, passed by the honorable 


thy CITV ¢ mineil of New Orleans, approved on the 20th dav of June, 
ISjo, and also came and appeared ILenrvy Ellerman, of this. city, 


| nel the said mavor, Charles J. Leeds, declared in lis said capacity 
j ‘ | ° j : | , ,* ' . ° ¥ , wit 
; of mavor and for and on behalf of the eitv of New Orleans that by 
, ’ , <” . ’ ] } . } : ; : » Se a. 
irtue of authoritv in him vested by said resolution number 5166, 
Wdituinistration series, a certified copy of which is hereto annexed 
Ey ae SOLE Di , a | See ail 
- for reference, and tn contirmationof the saleand adiidication made 
~ ‘ ¢ } . . “— " . , . . P 
- by the eitv council at its -ifttine ol the twenty-ninth dav of 
tl iz —~ . l.¢ , lp ’ : , _£ . ’ ° vill ‘ . 
be). Jthoe, erohteen hundred ata seventv-iive, as Will Upped \ 
. ’ ° *? e,? ‘ . 
relerenee to the site reso rution No >LOb, A. e., HNN d ae 
bhre tharein tiereol for reference, the said mavor does ry these Dres- 
it Chis orant, bargain, sell, and Contirty tnito the said ae mry lellerman, 
} ' :} ’ 
eirs ahd ussteps, for the tull term ona Space of four vears and 
’ " ’ : 
‘i niottiis, to commence atid te computed Irom the twentyv- 
J Liu IS7>. the contract forbutldinge flied repairing the 
- abd levees anceording to the speettications on tile in the 
; , .. . : treats . ; TET TP aaae vd ; ° t| , 
it at Privitbis tba ()] t}i CChMLTIETI glk 22 ihdie p40] iif peavdiie 1} {) 
y : , " 
ts cobltracted on account of them bv transferring the revenues ol 
; ' f ' ’ ; " ’ ' : % ] | ‘ 4 chs th) 
“chitie rtie sale TOTm ana space oF pour Vears ald Cirevel) LbOontiis, 
' ‘ ¢ | ie . 7 * + } " j 7 - 
ei } top) Tle’ Comeditiotrs, Stipilintlobis, ahd reawtuiattoits of ore- 
\ > » i a ) Tia ae . ’ 
nee No SZ) administration series, as amended bv resolution No. 
* nist ration Ser <- and I hitter Ti Ih) reciteq 
‘ 5 *? } } ‘ ’ ’ } 
Phe-satid Plenrv Ellerman hereby binds himself, his leis and 
+ > 1] : ’ ] . 
J » PR'TIOV@M) Hba CONectlee “itlhe]) COTILPACL Well anid faithfully 
: ° ’ 
is t) lanee with said “peciiications, to observe and 
. ‘ .% ’ " ‘ : ’ 
a*enl mV WITTall the COMaALLIONS atid stip ations therern contained. and 
. 4 ‘ &. bios fas |} 2 | They! lig ; I 
rihiet bi Uithies Tergitolede: DOV ELC PT iilthiseit add Toid Tis Tcmrs ahd assigns 
4 
=1\ , ) | | , lt | gone 
LYE molitble ane subpeet to thr teriuis, penuities, and Conattions olf Siid 
\lav. PL fentions and of this contract. which sid specications are ti 
. i e | ‘ ' . . ] '* . ‘ ef 
doa the words and figures following, to wi 
yyy? y): 
Ay) Speciiications for building and repairing the wharves and levees in 
s . 


4 | ace rdanee with OrerlLdarhice No. Sial. A. > 
ypriee 
‘ res ‘ ‘ + 
SECTION | Piast thie repairs Ol thre wharve ~ rourre 7 to bye Wade 

titnedeer oUlbds ordinal “ sihalli Consist In Peper ribeye ‘Lid holes Ith 


ree. bit) the Hoorn of the wharves and inclined pleura s irmedtatels 
upon their first appearance: in raising all portions of the 


opevey THE or At HWiT.\ & WPSSISSIPl i Riv} 


. , ’ , 4 ° | . 
wharves which have sun Vic Sink below the levels now 


' 


fendel piles, floorms OOK} ate. ete, Which MA) be found rot- 
ten or decayed 1) building anew al] wharves which from gem ral 
eocun may requir tlhe sume, § al extending into the river all 

Lich) migy reequire ension, so as to have at all times a 


depth ant Wallel \ bik ' ; 
; , } } } } 
ehisirt tis tor mw if linger abba i=cl prone Ol e}ji}os, abet al iit th ol 
Wilks i ‘ ii is ‘ onm om | 
. } + 
wate f ench-and every wharf used fot 


,* \ se 4s \ | | . 
ahyypatice mem tee 2 Be ~~ Ben Pelit’s — | 
’ , 5 
| ; | ' ; 
\ + 4 > } ‘ =o ‘ * 
Hina ber, as thie Cres surveyor may direct, OF ality, eleven 
' ' } ‘ 4} } ’ } 
' } ; 
pppchies Spurs Vi code ryed canned UnEtt 1) es sepia it the other Cie. 
| 
‘ ’ it } ; - ‘ i ‘ ‘ A ‘ i - ' e bal , 11) } 
eadbed Bl , tee all Veli il ny fifteen o tweets hiv’ bit) rj avyootlads 
} 4s} ? ; j 4 | ° 
; ; ‘ ' 
i| cis} 1] eos OF Ti*] 4 *} tc. ti) i} q+4* 1 ro. i, | i itt Pe {>i Liye ‘Ue 
' , * . . ’ ‘ 
| ’ * ? - 
ae Pe | 14 =( tt road i eordinge to tn 7 \ i ™ tf? & 1 \ 1] ’ iit uly | 
1} : , : o 
. , ; , 
Vi wee ‘ydiG SEE varcta’L VA ‘11 bo omty pote | (it ‘ } jt j i'' i i} = Wiiti' j 
’ ’ ; n } | } 41 } ? ’ 
shall Lye StYORIN fastened To eae of thre sated preie&s writia Paseo ess = chit 
v : . ' 
. ‘ , ) 
meh sey taal L>\ eri ead bernie por 
eqs? Ee Say | i 111 ' | } | + * ay = a 1" | ] 
bit Ci} ree io i reps 2e°Cg SPAS | tilt Oe ‘ bat ‘ a 4 \ 
egrt +} ‘ a ; . ! 
mine timibe Phe stringers Used hall be at least ten Men 
! } ; ] » 
“ ‘ ,* ' t ’ ‘ ‘ , ‘f '.. ' Dw , . 
1151 square, shall post abt it vii ALTIUS Viynertd vil Cy pys ait ‘| LnCCsS 
+ : 
" . . ‘ *% ‘ " ’ 
. ‘ , ‘ ; <> f 
| iy boat (rot tt) eaovile = syhil Zh, | bes rave Peasteded if 
} ‘ va } i . 
aach intersection WHE ES wy with rag-bolts one Ts sauare bV SIX- 
* 
, , 5 1] ] } 5 
. | i , " iy } ’ +4 “T i si f cae $3, } az f 
I i*t) FaaR 8s *: boi | . ~i] i ee \. iit ? : | { 4 eriar ea: Bas 
} ] } ‘ ’ | ; + | i} " " 
CV uyrr dit of lake ol er pul Prpte The Gee See, or The Toe yd 
" . " ‘ , 
’ ; * * ‘ ; ‘ . ‘ ; 
* 
| , , i , e 
: ; ', 1? ' ‘ 
a nase’, oi it tigsahh Lies (‘| thick. Ana al =~ bith titulo 
} 1 } ‘ ’ ’ \ 
poole (ii, Le raslit ‘ ’ ' 7. 4 1) 4) i . rirerel ’ 
’ 
. ; i . | + ‘ ; , " i ‘ 
"s Veuirs ‘ ij a prwt'ta ‘\ ’ ».% oe ‘| | cau! oe i bidea ' iit eit 
: ’ ? ' 
‘ eh Lie >| Lise ” lil 5d, 
> } , , | ‘ ee , , 1 
’ ‘ } ’ ’ ‘ - 
sft *? i] it chil i c\' \ \\ at 1 i! ' i Las] i strats BBS? adie cibo 
| ’ t ‘ a “) 7 ae 1} j ry iad. } , treothl 
' rill ‘ {>i ™= | ' i ait “i i a at i i ;piat 4 ; ; is .s Oe PM i} ' 

, ' } ‘ ’ ‘ 4 | ’ co ‘ a 
thy foal Thye' Te | | *\1 i 4 | \ tie be } \ is ne ¢>})} Liye ‘lis if 
}: } 1 , . , 

()| i Li Piece }' 14 1 ‘4a ‘ iti lit ; tie y=! «) 7? 1? ._< thereol 
. 
] ae } 4 ’ 4 ' , . . } } , ‘ + | + +} 
A de g he ii i? fii .Cal row } ca Wi ‘ =. | ' \ ' su 4 cay % cw. es 
i 
] ' } | ; ’ ] ] . ‘ ‘ 
nehes square With nine-ineh tenons ae nd on the top 
— ' " P ‘ , . ! ’ , 
| : ‘ 1 » 7 
‘? =iidal Lad ees re’ <8 :' te te }) \\ ' \ i Le. seh i § Wi "as 8 cial 
i 
, } , . j , 
i ’ ? ? ’ ; ; . ‘ 
he fastened to Un woatlel J) itis of five te with screw 
| | | | } | } | ' } } | 
Lrotis Ob cbt pyc ty ehhadbieces eanaed QE Shall ie 1} piyed Pcrycnh alee 
, , i ‘ , ‘ ’ ° 
“Luni Lu te iB. » sibiti ACCT yet Lint | =? - 1} mshi Wi ryes it 
. ‘ . ’ : " ’ : | 
’ +7 | } ; " " ® : . 
cil iy] prude VW i il ' Eby Odi hill = i re}? 1] AD i ~ 1) 1} dl i | i>] t*] 
. b 5 ‘ ‘ " } 
*)) | ; >) } * 453) Peyerat ‘% 1] \\ 4 ' *, ? 17%? ' ea, ,e! y)C* ' t+ pelthbhe’s 
chia aamition GUTIng ern of cantraet SUCHE TESS Cel prea 
7 , al — Iu »)) f . it} ' \ }” | | 
speaks rs (10) Pyevyy ae ~ i 1) | \ } ’ i} \ mIrves wt 4 Accepre’ 
: | } | ‘ 4 ; , } 
‘ ‘ . . ‘ ; : . . , 
and taken possession © nd in case Ul : | be ne clined 
7 > } 4} ; ; ‘ 2 , 
pristres Tat Re sai hired al iii ;LTRaC* APs 4% Lot A PTiCd Lal SN a 1? =” 
. 7 Y , , * 
: , ’ ; ‘ 
~joll of sala W im Or © aryas cs oresiadlad til nm enci ated ever 
; ; :} 
} i ’ ‘ ‘ } ‘ ' | 
Ter, Pp omer cits Pile a nae . faking per = § hil ‘? } . =e . “eal 11 
‘ . ’ 
as? . a & . — : ; \ rr P ‘ ? ae — Q . 
jG Coli st militi rmicilhed she iit Lip Pee CPLELat «t aah. i>} sit at eX predise, 
‘ . 
’ : . ° 
; tha, 7 —s ' , ee :, ; 1} ' 
and shall keep he same in repair as ator said during Un 
; 


entire term of contract. 
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oes THE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET AL. 


— 


of the contract such mooring piles as do now exist connected with 


Le wl) mvyes sO Accept (| and | ikey POSSeSslOn ot: and Hh) Case there 


1% : ° se : ] 7 j eye ; 
shall be no mooring piles, as above r juired, at Lie time ol aecepiling 


and taking possession of said wharves as aforesaid, then that any 
‘ "Oy * ah , Writ@ot 

Person so Purdy allied CARTS PpOssesston Ol tie sate silais: Catlse 

; ; fe od tal 

Ald mooring J esto be driven and fastened at lis OW Cost, ana 


) ) . “ae ) al | a 
SPRDLT Ke« PD the saline dn wood repaiit’ auring Like Whiole Tern of coh- 


T. S. HARDER, 


( afi Survey 


. ; } e . . 
if is Well Dhderstood that bli cause of farlure by the contractor to 


Loans Ht) COV Ladddsta Tle vrork. or any part of the same, Wi hin tiie ferim 


fixes the erty eouneil shall diave the reht to annul the contract 
Without pu r the contractor in default, as re mired by article 10) 
aol tly cr\ Comie. Or cE othr r law Or Lawes, atic Withrourt ipop ol hier te 
a courtot yt boy fal l the same and without indemuits nnd i 
Is flis \ ? ot | thraat in case thie OntrVaclol shill ALany tims 
, batdon the work, or not lintish and camplete the same in contorn 
-§ \\ i} bis COMPA T tive - | contract mr ostiall forte all clams bie 
miav hiave peop’ ghd preere of the Work done by Th Li}) ‘cf thi | ite al 
lis tit) leona bane Mt, al 7 thot Lilaere ity stil] be THereDY dis hy iis L satied 
relensed from anv and all liabilities therefor: and it is also well un- 
derstocd that in case the contract be resold the contractor and 
bt). i] “CecerE VT ~ shall lv held and leounel iii solid to pra tititeo 
the city all loss or difference between the price at which the 
contractor ortetnally contracted to perform the work an l the pries 
at which domay be adimedieated ata resale or readiudteation 
lt is also well understood thatitis notin the powerof the city coun- 


(OVETITINGI 


. P ’ } 7 ‘>? 
R - ; a 4% — ine j i” 1.) 
PeChaALLiCs {i mal ‘| cre] phchbie ifn 425 t 


| Ly said resol 


hee 
, - 
it 
a 

’ ~~ 
~)1 
<— 


VS. MRS. CATHERINE M. AITKEN, ADM'X, &£C., ET Al. epede D 


which said ordinanee No. 3121. administration series. amended as 


‘ 


aforesaid, is in the words and figures follow ing, to wit: 


No. oa. Administration “ (ie Ss. a cf L ened (f hy () “lina ie No. > ik 1S, 


; 


A. S., Adopted by the City Council June 15, 1875. 


Mayorarry or New ORr:LEANS. 
Ciry Haun, day 19, 1875. 


No. te il lministration al rie s. ils amended Iyy No. | IS, acdmin- 


Istratlokh series 


DS as a SO SS is ,- el } 
An ordinance to provide lor bullding and repruring the WhiarVv es 
» 4 F . . ’ . } ’ 
tnd levees and for the pauvirnent of ak bts contracted on account of 


; . 3 " . " ~ | " : ~ ‘ | . ‘ ts a4 ] 
thieenn by tribist ring the revenues of the samme for a timited tric 


mEC TION iB be if ordaimmed, et That tiie admitistrator of Coli- 


i 

hierce shill, atter the enwetment of this ordinance and after having 
viven twenty davs notice in the official journal that lie will receive 
at his office sealed proposals for their sale, shal/ adjudicate in ae- 
cordance with stipulations hercin contaimed the revenues of-the 
Wharves and levees of the city of New Orleans, collectible under 
eXisting ordinances Upon “ull ships, vessels, stenmboats. flat-boats, 
and water craft of any and every description Whiatsoever, upon the 
terhas ania conditions hie retnatter set forih 


‘ ae 1 im : +: beg: ed 
PEC, 4 air purehiase ls shall asstime nil the whart liabriities of thr 


; } ' ? i? 
citv, necording to the ordinances relating thereto. and shall sp 
. " . . : ' j ; } ’ 
Chialiv provide for interest on the outstandme Wharl bonds 
. ’ 


' 


‘uy when due, and sha lurther spechaiily assume and tauldat 


the amount of said bonds—amounting to SOS OO) -In equal 
] } ] ! } . #. 1} 

miohthiv dustatiments, ana as evidence of then compliance shall de- 
. " : . = 7 " ! y : 

liver to thr department of Hhahiece the sald above DOTS aha COUpOls 


¢ | ‘ : ’ 2 ] 1] . i ; . 
aut the respective Periods as above for cancelation > also the iur- 


; 


hier sun of SSO OO, pavable In) sixty equal Pepeona dad Instaliments, 
COTMICHCInY to run from: amcdatter the e rhith dav of Mav , ISeo, lu 
by the citv under CODLPPOTLIT Ss With the owners of various steam- 
boats miade in conformity with ordinanee Neo. S1OO, admuinistra 
-erles, promulgated in the official journal of the fourth day of May, 
IS75: Provided, That the whole indebtedness here dest@nated shall 
ba hye 1] diated Within this termi Of tlie pease Piso the amount of 


eae 81 nthiv , ' , lige lievly? . vr f 
aS mhmonthiv to cover ¢ Cpehses Ol] Police, Laehts, and salaries o 


officers aud emplovees of the city engaged in connection with th 
. a 
Wiiirves ek 1CVees 
, ' . ’ 1] , 
I » an Lita feoy’ rece \ ri? & ; PPrOpDOsiais —tiehii OND be “il Pie 
] , + * * F I , 1 ; . ’ * } ee «9 . @F > 5 | ‘ | ; 
i] ii j iWweilve TPC ACIC HR FFT Lie fici rj tit ~Ai iC cdiitad tide "iiiél eleddiiili- 
' a1 ’ 
“[rator of colnmerce, In tle presel ce Oo} ne mMmavVer Abad Wala lils- 
, 
[rator of Thane or in case of f cLiescli coh Lie sirens ry ott 


? ’ ’ 7% , 
presence of two other administrators, shall proceed to open the 


~“enied ties and ascertain the result of the “fill Props, is, 


. ' } >? | ae. | ] . j ] : 
SEC. 4. Dhie sale Sinan awarded tov thre Dialed Who shall assume 
a . ome oa eae . 3 
to pav and discharge the obligations and liabilities above set forth 


in consideration of the transfer to him of the revenues of 1 
and levees as above mentioned iz the shortest time. The city 


ererld THE OUACHITA & MISSISSIPPI RIVER PACKET CO. ET AL 


oe 


counell reserves. thre jer }yt ice reject the sald lied, Or any OF al] the 
bids, and to rendvertise ane resell, if deemed advisable. 
lS The city council must cither ace ptor reject Within live days 
lter tlie result oO thie bidding shiall byeave been ascertained, 
lf aston ds nted t] riavor shall enter Into a notarial contract 
with the | wccording to the provisions of this ordinanee. The 
said bidder, when notified by the city notary, shall appear before 
Him to the set and complete (he contract within three days after 
sd Ho 
eC, 23 NO biped stisudl hterl ned Uness Lia 1) heli rout the time 
of presenting lis sealed proposal, shall deposit with the adminis- 
trator of finance the sum of S40.000 in money or SSO000 in. city 


. | ‘ ‘ i] ] a4 
bonds. under the condition that the same shall be forfeited to the 


, _ ler aerate! | — ee rr. 
City ih cause he neelects or reiuses (oO Comply With thie terms ahlad Con- 
ly | a+] | ; ¢ ‘ j , , 
Giitiolis Gf tibls Oorfaihahce Wireh Caited on so to dio, as is herein pro- 
. 
Vidded Phe nmrouev or bonds so deposited will be returned when the 
} . ye ' we } } ; a ee 

bhemeatrlad a Siarhid Gaaay beetr stoned ahd the bobhad or Obligation eXe- 
say a ..9 eee . Bis af yy)??? j oe be - 
Cuifed aus provided DV seclioll bine Ob this OPradbhahee. 

' 
~ ; | ‘ - . " 1 sot . | i] | {" . Dw “i ¢ . — 
Ya A ') i tigi Laie 1 ae Bp. ito Whoppa shintt Oe tTrabisterred as Hioresala 


‘ } Hk i 9 a P , } } | é 
the revenues ecobicctibie tor the wharves aha levees shall c sibDro- 


| } j } ? } ] . ~ ° ~~" , ‘ : 
“Potod to ail the vielits ane privileges of the eitv of New Orleans to 


=the yout Collect - t revenues 

Sic. 7. That the person to whom shall be transferred the revenues, 
eColloctibh = nloresalad bhid Dit se | Lrabisier, assign, set OVE, sub- 
roevuate, or stlbteiuse jim riertil title, or Inferest mm the same to chtiN 


i oe " . i 4] . ‘* . " ‘ o* , 
Poet d'se)] \V Ti bee Val \v 1 pit ?ti aL Coop sclyl c)] tilt cri eounes previo «ly 


| ; a ; ; 
a , 
, ’ , 
; " H ‘ ' . " ’ ’ ; eye 

() pica ‘sa Lif ~iile Lrablisier, assighimedt, subroga- 

" - } ] 
| | } " ' j ‘ ; i +3] i] : os? \% t ti , it . ‘1 . lisad | 
i' ti? COP BUG aPC +} pitril tiit COs OF Lil CIUN COURCl Siliail 

- « . , . , —" . 
‘ Y Oss pratt ad 4 47 LPag & &. cf? Gua k bel i s pole oe | mrt ) tilt 
i . ss i 


the 


; he + . . re . - . ] , 7 } a ’ 
‘el [) Pilakl di a person to Whiothn siiaii be trans rred. cs abinve- 


’ 


mentioned, the revenues of the wharves and levees under this ordi- 


7 Oe ee are 
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nance shall fail to comply with any and all obligations as- 
470 sumed by him as to the punctual payment of the debts and 

obligations assumed by him, and the performance of the 
duties Lin pose ct hin, the CItV counen! shall have the right to de- 
clare the contract at an end, and to sue the party and his sureties 
for all damages caused by his default or to resell his right:, after 
not less than ten dave: advertisement in the official Hewspaper, anil 
hold the -ald defaulting party anid lis =i) at - liable for the ditler- 
ence In price, and for other damages sustained. 

Sec. 11. That the person to Whom shall be transferred the reve- 
Hues, coll ctible iis aforesaid, shall ae or prt ara take Posse ss10n of the 
Wharves, landings, and levees contained within the limits lerein- 
after Spree ified: thist “rtd wharves, landings, and lever “ shall be ilC- 
cepted 11) the condition in which the Sik may be on the day the 
notarial act =} ill iy aceepted, and tliat ssiie Persons so accepting and 
taking possession of said wharves, landings, and levees shall repair 
the same and keep the same in good order and condition during 
the whole teri stipulated in this sited notarial contraet. lt Is uneder- 
stood and agreed that the repairs called for by this section shall be 
COMMIT | within fifteen days iter sloning the notarial contract, 
and shall be continued until all are completed. 

Sec. 12. That the levees named in this ordinanee shall extend 
back:to the line of the street or road, if there be such, along the 
front of the rive @ ana that the I Pal I's oft the levees required to bye 


— 


made Uhaer this ordinances stisall COTISISt Tl erading the same accord- 
a 


ished, mn covering the same with 


hare substances, such as rock, lake or ovster shells. or gravel. 


Ing tothe vrades already esta 


ve ail keeping the same always in good order by filling up all 
hole s cn) thas I’ first chp iyo LPethies with hard substance < us above 


mentioned: in filling tl}? with rive > mnie il] prarts of the same whieh 
may cave In or sink below the grades aforesaid, and in keeping the 


bulkheads (>) the outside Of] the ssibdhie always in cood order and COli- 
ditiow: and whenever the battare shall form so as to require the 
levee 1a) be extended the transt ret shall, Ol) the orde) of the city 
council, fill up such parts of the batture and build such levees as 
said citv council may deem necessary, as well as all new bulkheads, 
provice d the transtere shill mot tn required to take charge of the 
levees except in the first, second, third, and fourth distriets of this 
city: but said transferee shall not be entitled to receive any revenue 
from vessels landing in the other districts until after wharves shall 
have been built and the transferee shall have complied with the re- 
quirements of this ordinance in relation to them. 

Sec. 13. That the transferee of the revenues of wharves and 
levees under this ordinance shall be bound to build all additional 
new wharves that mav be necessary, provided he be not required to 
expend on such new wharves in any one vear more than 825,000; 
And provided further, That the present distribution of the wharves 
ane leven Ss iis a-sivned lor the landing of the different kinds of ves- 
sels shall hot be changed during the term of transfer without the 
consent of the said transferee: Provided further, That this obliga- 
tion in relation to building new wharves shali only extend to the 
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first. second, third, and fourth districts of the CIty, The term 
ype new Wharves, as expressed in this section, shall be construed 

lo Pie ah new wharves where there are no W li arves now eX)st 
ing, and shall not apply to the rebuilding of wharves to replace old 
ones. Tf the new wharves be required by the city council in. the 
other distriets, at their own request or that of anv other person, the 
party so desiring the said new wharf shall be bound to pay the 
transferee the expense of building said wharves twenty per cent. in 


ndyance and the balance on conip pletion of the wharf, accor ling to 
the rate per square of one hun Ired superficial square feet whieh 
nav be ¢ ontaimed | the sented proposals adCece prt ted. The transferee 


shall be bound to ul | said wharves, and the said party so desiring 
ae have the new Wharve bul shall receive the PFeVechules derived 
from such new wharves during the term of contract with sald trans: 
feree, unless he be sooner reimbursed the amount expended. “To 
vive clicct to this provision, every bidder shall be required: to stat 
the price per square for which he will build new wharves inthe 
siiil distric , nid the lowe =| price will he accepted Ivy thie ecounet] 

See. Ld. That all works andr pairs to be done under this ord 
nance shall be done under the supervision of the city surveyor and 
the administrator of commerce and Hn provenn nts: ane. in case of 
- Hiss ())) the prarl of sala transteree to Inake all ete work dbl ;(- 
pairs, it shall be the duty of the city surveyor to have them: made 
forthwith til the CX PCtise of said tratiste ree 

Sic. Lo. That all the work: _ repairs required to be done under 
th) Is Orci anes shisal he done by the parti “ Locoutnned ta) do | by “ihbase 
after five davs’ notice thereof is given by the city surveyor and the 

administrators of commerce and Improvements 
3 Sec. 16. That in case of the failure of the transterce to 

commence or tinish the work within the time mentioned in 
the order of the city survevor and the administrators of commerce 
ana I proveraents the city eounce! shiall basa hy thi riohit. \\ ithout 
further pout uY rade fault. to order the said works to be done under 
the SUL} oe VV ISTOT) Ol the city SUrVeVor nial thie wdininistrators of com- 
hIeree and oprovements aut the CN PClse ov] the sriiel transtere: ‘ canned, 
futher, iO holed ham ana Nis Stir ties iteabyls hoy all damages enused 
yy Sila default. 

See. 17. That the transferee who shall accept and take posession 
ot t he atoresnid wharves Wn accordance with th) Is ( rel inanee =his || be 
furnished by the city surveyor with an inventory of all spars, timber, 
stage-planks, ete, used for mooring vessels and for staging for ves- 
sels, and shall vive to the city SUPVeEVOr a rec Iprt for the sume, ane 
shallat all times keep on hand for the use of \ Tol 
stupply of the same, and shall return to the CIty at tine eXplration 
of lis term of contract an inventory of equal amount and value 
of the same. ltas is understood nid agreed that the SPaurs, stucve- 
planks, ete, required by this section are to be used only on the whiart 
proper. 

Sec. IS. That the transferee who shall aceept and take poss eS81001 
of the aforesaid wharves, landings, and levees in accordance with 
thix ordinance and the surety or sureties of such persons hall 


OO 


ever) 
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in solido be responsible for all damages which may be claimed of 
the city by any party or parties who may sustain injurv or damage 

In Conse dence of the neglect of the aforesaid transferee to 
i400 comply with the requirements of this ordinanee. 

See. 19. That all the aforesaid wharves, landings, and 
levees shall continue subject to the police regulations now. gov- 
erning the same and under CXISLINYG ordinanees, and no change 
shall be made without the consent of both parties ; that all ships 
and other water craft shall pay the dues collectible under existing 
ordinances to the transferee of the revenues. 

Sec. ZO. That if. trom overpowering force, the eitv shall not be 
ible to protect the transferee in receiving the said revenues, or 
should thev by any such cause be diminished over one-third, the 
transferee may, after satisfving all obligations that may have been 
incurred under the contract up to the time, surrender his contract 
and be = charged from any further responsibility. 

gal. be it the word * person or “transferee,” as used in this 
adie hall be taken to embrace any firnn, COTMPInY, OF COPpora- 
tion whe aay bid for the contrac under this ordinance. 

See, 22. That speeifications for the building and repairing of 
Wharves and-levees shall be furnished by the city surveyor. 

Adopted by the council of the city of New Orleans May 1S, 


eas—DBertoli, Brown, Bounv, Landry, McCarthy, Pilsbury. 


(Stoned) CHARLES J. LEEDS, Mayor. 
A true copy. J. HW. HARDY, Seeretary. 


And the said Tlenry Ellerman hereby binds and obligates 

TH byitups lf Lo brite all bnew wharve - that shall or ray be hie} 
sary or required’ by virtue of saia ordinance No. S121, ad- 

hilhistration = ri Ss. att thie rate of ten dollars S]t)) ve . = puare, canned 

nh conformity with the aforesaid: specifications. 

And this ssid Mavor, (‘harles J Leeds, declared threat he does 


. . ’ | : , * cael 

moreover, by these presents, subrogate the said Hlenrv Ellerman. to 
, , - . , . ’ _ . 
di the rights and privileges of the city of New Orleans to sue for 


ind collect said revenues, but in nowise guarantees to the said 
Ilenry Ellerman the payment of the Whartage and levee dues, and 
Lhe collection or the pavine nt thereof is to be enforced by the sated 
ney bell rman for lis Wi) tise mr henetit, ane ial lis OWh Cost 
Hdl expense, 
And now personally came and intervened herem John L. Guber- 
[le ney ae Stanley, Jar BS A. Lusk, and Charl s A. fosvere Pr. ail 
of this CITY, whio, having read Whiat Is above Written, declared Livait 
i hereby euarantee to the city { New Orleans the faithful 


' ‘ ' 
‘ ’ ’ 
‘ ? 


erformanee of the ioregoing contract or lease DY the sate Henry 
ilerman, and his faithful compliance with the terms and cou ditions 
of said ordinance No. 3121, adminisiration series, as amended by 
=i 7 resolution No. Ls, celministration Series, and said llenry 

Herman, iis principal, and sald (ruberinator, Stanle V; Lusk, and 


E 
Joa is sureties, hereby bind themselves and their heirs, Jointly 
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and in solido, in favor of the city of New Orleans in the sum of two 
hundred and fifty thousand dollars, lawful money of the United 
States, payable on demand, to the mavor of New Orleans, and to 


lis “HiCCessorys 2} Olli i 
Now, the conditions of the above-written bond or obliga- 


-— % ° ? . 7 ? } 3) 7 | ° 
76 tion is such that if the said TIDenry Enlerman shall well and 
truly anidt faithfully perterm and execute the present COh- 
} : ? ; - ‘ra. 
tract or rease ii NCCOTUANCE Wiill thie Sablah OPTaAUTUNCe No 4B 


, . . ° , : ' ' ae } ] | 7 sion 
hadtihiistration series, amended as atoressid, then the above-written 


, ’ . . ‘ " , * ¥ ' , , 
i nia ar obligation Lop tye null bhi Vodd, DUEL OLNCrWIse Lo Lye and re- 


4 ‘ 7 , ‘ ’ 
. ; ‘ + i ; 52% , . “s |. . , , t ? *y) e* ty : 
benelit {i} (TiViniol) alla’ abisc¢ils> Fil ; l t ite i 4 act ’ uf) 40 Ur LiteS™ 
4] 


ryg*} } , ** ’ } ’ 
Phuscdone ane pismo, itl mvofhice, at New Orleans, ibe’ Chav Tae mith, 
. Ea, iit ' 


tot. J T.. AIM 


> 4 


and year first above written, in the presence of Armand | 
Anmrbrose Gi bin Rice, COTM tent witnesses, domiciliated in this city, 
who have nerennto stoned their Hames With the said 
Hie, thie Howry, after due It adding ot thie fore ’ nine, 
(Original stoned) HEARY ELLERMAN. 
4. Ls GUBERAAIVUR. 
ie JAMES A. LUSK. 
Hu. &. STAAL. 
m% A. BAGEA. 
CHAS. J. LEEDS, Mayor. 
A. PLFOT, dR. 
A. G. tia PICK, 
G Le GARDEUR, JR, 
Vol. Pub 


A true copy of the original on file and of record in my office. 
New Orleans, July 9th, PSST. 


[SEAL | G. Lae GARDEUR, Not. Pub. 


4‘ 
' ’ 
(Attached to contract 
’ *,? ) 7 . a 
No. 5166, administration series 


Resolved, That the bid of Henry Ellerman for the revenues of 
the wharves and landings of the citv of New Orleans, made. in ae- 


. stl i sila it ' >eadi ! ' a te 

ecordanee with ordinanee No. SIZ. ALS... as amended by ordinance 

’ »» ‘ ) , 5 } } j ‘ 1 

No. 3148, A. S.. be. and the same is hereby. accepted. and that the 
? ° ’ ' : ’ * 

nuivor b Sha 2 hereby matithormed abd instructed to enter nto 


notarial contract With the sata > beret) ditnediatervy upon com- 


,* ’ } 7 *. er | | : } P . P ’ em 
piiances Ol tiie Sale Mllerman Witil thre Cohetlions of ne oreaibahee 
| » oe a ; 47 : . ; ' . — 4 | * 3% _ 
Adopted OV The COUNCH OF the cCHy of New Orleans June 20th, IS75. 
’ | " 


Yeas-—Brown, Bouny, Landry, MeCarthy, Pilsbury—4 
lia Navs—bBertoli, burke—2 


(Signed) CHARLES J. LEEDS, Mayor 


A true copy of the ordinance annexed to the original 
New Orleans, July “th. TSS1. 
[SEAL. | (Signed) G. Le GARDEUR, Not. Pub 
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ae be. rilk {>i \f lil \ A ViIsstssITPil 


Lond whereas it is considered that public interest will be subserved 


| | .  -éAD ' . : ' ee oe 

by the acceptance of them on the part of the cits 

: i ‘ : 
‘ " ; ee shes Fine : » thy meet Sanaa ‘ Charles 
Now, therepore, DN virtue of the morewromngy, tiie salad DMaVOP, hill 


J. foeeds. by virtue of the authoritv in him vested by said ordinance 
No. 3607, administration series, a certified copy whereot is hereto 
nnexed for reference, and for and in the name of the city of New Or- 
Mathis, iii Lit ret ae ory I, le Pridbitti declared thrsat thie have COVE 
THe Ioand agreed, and do by these presents covenant and aeres 
i tod) - i's thi cotye? Uidate tha () her. as follows lao WI ‘ 
let. “Ete do Mave Leords - by these presents, mn his sid { 
Capea I ia) biel bill Of the ets | Ve Cdrlouts, ¢ Xie biel 
i 
|’ thie | l tern a Spee of one veor. to Cotntnence and be com- 
potuce i fy the YOth dav of Nias PSSO, thy COnIrACL CULE] | ltite 
between the city of New Orleans and the said Tf’v Eilerman for 
building and repairing the wharves and levees, as per act passed 
before the undersigned notarv on the 2th dav of June, S75, to 
Which special reference is bereto lad 
Iso) Mnd. The said) Mayor Leeds does moreover, by these pres- 
et) in luis s dea tye and for sbedoin the mame of th 1 \ 
of New Orleans. remit one-half of the clain: for twentv-live lundred 
LO i} Pyare? 1 pitia, WH ly. bp Phre sprorerectl deact of thr PUtehy orf June. 
TS75, before the und vned notary. the said -Tlenrv Ellerman has 
bound and obliged tiniself to pa mionthiv to cover expenses of 
police, liehto and salaries of officers and emplovees of the citv en- 
i i ‘ ‘ 
oneved Con with the wharves and levees, it berpe well 
iil ‘ med Cilia cv] (i 2) ral I) LWeetdl this “tla contractihyg parties " 
t | ti li] ! ~ | shinll take efleet from and after the tirst day 


} 


Ly seria period thie monthiy preavrrrens 1a) 


. ; : * . 
Cidtises, condiltolis, regulauvionis, ana pet nhiorerecited act 


VS, MRS. CATHERINE M. AIKEN. ADM X. €6C.. ET AL. 343 


of the 2%h of June. 1S75, before the undersigned notarv. but in se 
far only iis they do het conthiet with these preselits 

And now to these presents personally came and appeared Messrs 
John L. Gubernator fand| Henry A. Eager, all of this city, suretics of 


" *)% : ’ j | * pt i | 
the said Tlenry Ellerman, by the aforerecited act of the 20th of June, 
er } o | ie . ] . 7 
Sao Pieper’ the undersigned notary, who, atte bavilig Liine hl) Coy. 


| ‘. 
hizahce of the lorevormne, Which [ tile Ss iad notarv, carelulive read to 


, 


. , ’ ‘ : 
them. declared that thev do. bv thes Presetits, Colisent to ated ape 
per Ve and ratiiv. tine same mb all ts parts anid Conbenes, ated thiat 


they do moreover, by these prescnts, guarantee to the citv of New 


Orleans the faithtu performaneec of the foregoing contract by the 
sald Tlenry Ellerman, and bold themselves, their heirs and assigns, 
Ly util rolniti adicd iT solide it ravor ol thie CHV Ol \ .\ Cord tlis, its 
=tLTe ties (o] thi suid boil rita. gnh th tilhi ribcthibier Alkeal to thie Siblaie 


ae eo] ere) oe 8 
extent as bv the atorerecited act of the tly of June, IS7o, before the 
=) 7 : Ae of “ee ce oe 
thdersioned notarv: ane mioreover ltioidd LiretnseiVes, LOCI Terrs able 
: : “ooh ge ' : 
assiens, bound jomthy and iv so/ido in favor of the eliv of New 


, 


" . ; ‘ 
I Lia ‘ve W Cory ittis rong ues exechanee 


ricans for the fat 
Isv rail ot this original COMTPACT AS Puisscal Py fore the une rspertped 
notary on thre “ith dav of bunny ISjo. but 1 sop Tar ones 
as the said original contract does mot conthet with the terms, con 
ditions, and provisions of the present contract 
hus done and passed at my office, in the city of New Orleans 
the dav, month, and vear first above written, In the presence of Ar- 
mand Pitot, Jr, and Gustave M. Letiller, competent witnesses, who 
have signed these presents with the said parties and mie, notary 
after reading the whole. 
Original signed) CHAS. J. LEEDS, Meyor. 
HENRY BLLEBERMAN 
JAMES A. LUSK 
JI. L. GUBERNATOR 
i. H. STABLE 
. ss Beene. 
\. PRG. 2a 
Gi. M. LEGILLIER 
Gy. LE GARDEU R, Jr., Not. Paul 
A true copy of the original on file and of record int ollie 
New Orleans, duly Oth, PSs. 
Ps At..] (Signed G. Le GARDEUR, Jn., Not. Pub. 
Apiaavit of RB. Matthe 
Personally Cutie and ctpepy iy | before me, the unders rod an 
thoritv. R. B. Matthews, of this citv, who, being duly sworn, deposes 
hic SVs that he is one of the local Pe port rs of th New ©} lis 
Picayune, a newspaper printed and published in the city of New 
Orleans: that he is a stenographer, and Was present at the Various 


rnectings of the col lilttees o 
e 5 47 H } ’ 
Asso ition. and others, li itt sti tidt 


Cotten Exchange, and Maritim 
} Ur} Oxe of discussing ane pore pairing an ordinance, to be 
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OL cCoOmMMmMeree, but thouelht he Wis warranted 1) saving leoy all the 


Committees present thisit they would be extremely Happy to, have 
Mir. Clark's assistance 

Mr. Clark said. in reply, 
Intention of the committees to exclude 


that die brad mot thr sliehitest den that if 
Wis thie i represeitative of 
the Jackson railroad. Tle ostrply desired to asecertatn if railroad 


men would be permitted to be present. 


Administrator Pitzpatrick remarked that he 
plan upon Which the couneil 


piste expected thie 
Varios oesoclitlons Wotric st} botri di 


» ordinanee for the government of the wharves. Ile 


! 
‘MeLeeee Lorie sat} 


Wiis CUISaLpprornt al, however, ac Wi ital req <t the chiairnne hoot the 
several committees to trame an ordinance ‘tor a five-vears lense of 
tie Wharves and present it to the council for action. fle would ask 
them to consider a reduction Of} one-half (>) thi pore sent whart 


charges. [le himself favored a oo per cent, reduction, and would 


try to have an ordinanee framed on that basis. 
\Ir. lone) <treevested that the chairmen of thi COTLTILILECOS 
decide whether they would frame an oordinanee as mel Vised by \lr. 


3 
STPOULEG 


litzpatrick, 
\lr. Won. ct. <2 9 lntborne thought the ordinance ST ule hy 


ISS drawn up by the city attorney. The best plan, he urged 

.s  oWas to agree on the reduction in wharfage and base the ordi- 
nance on that new schedule. Capt. Joseph A. Aiken was of opinion 
that the resolution presented by the committee could mot well by 


naproved upon. “Phe committees in joint session had agreed to rec- 


onnrelad a beuse oft the Wharves, and thos thie ordinances ~ should Ne 


framed by theirrepresentativesacting with theadmiinistrators and thie 


eitv attorney. Phe desired to know ifthe administrators of commer 
nel Hnprovements would avree to the proposition, Administratoy 
Fagan said he would meet the gentlemen gladly at any time to act 
either on thie proposed ordinance or frame anew oe Admin 
trator litzpatrick std lie had ho objection to the plen. at theouelit, 
expedite heatters for the committees hoOoaradtl an 


however, if wou 
Capt Aiken 


ordinance which could be acted upon by the councet 
nid Mr. I Hher Comte naled threat tite would be saved Ly COmsUITINY 
during the preparation of the ordinanee. Mar Clarke Stated he had 
heen tela it was nee ssary to act with eX pediion Ih the premises it 
the existing lease expired on the 2th of May. [le knew of tie 
measure of more Importance to the commercial community of New 


Orleans. It was essential the wharfage question should be settled 


At Gone. Lhe proposed threat the work oft preparing till Ora liag he 
should Lv commenced lriday morning at o clock. The speck r 
lead always heli ved the Whartage could he reduced cil if aust ot per 


cent. and he was glad to bear the administrator of Improvements 
express the same opinion, 

\lr. Clarke welt on to make some sugeestions in reaard to Whit 

SCOPE the ordinance should take. lle would like to have a small 

length of whart for his company, but did not wish to have 

iS!) the exclusive use of it to the detriment of COMIC CE, ieter- 

ring to the brightening commercial outlook for this citv, he 

urged that it was tor the best: interest of every class of citizens | 


it? 
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hold out inducements to attraet business from all directions’ He 
had read the pending ordinance, and found seme excellent points in 
t. which might ly adopted in ramihige & new one \lr aean Ssuy- 
vested that the committee, being composed of business men, should 
hieet in the evening and organize. Mr. Clarke said he would be on 


i 


hand ato oclock in the morning if necessary. The mayor thought 
here Was sufficient time to do the work without makine nue 
biiste \lr itz} atrick advised thi il the eCommittec nde? the reese 
a ‘ution of Mr Fentier should assemble immediately after the adjourn- 
nt ot the general me Lire’, OUI ania apporne a time for com- 
mene ne them task \lr litzpatrick desired it to be <tated as the 
sense of the meeting that the committee (hereafter mentioned} 
would receive suggestions from anv eitizen of New Orleans in rela- 


tloli to thie whart lease The hrecting then dpourn dl. The chairmen 
of the committees represe nting the various commercial associations 
hen inet as a new committee to act under Mr. Fenners resolution 
tron with the administrators of commerce and Hproave- 
ments. The names of the members are as follows: Edw. Fenner, 
(‘haniber of Conmmere . A In Luan lnuer, Cotton exchange: Jose prin 
# Anke Pe) © anibeoatmens Association: Creo llorter. - tary A\sso- 
i | Bovd, Cotton Press Association: A.J. Gomila, Pro- 
duce Exehange: EF. M. Hall, Maritime Association: J.C. Clarke, 
(Chicago, St. Louis and N. ©} railroad 
{SM} On motion of Mr. Fitzpatrick, Mr. dw. Fenner was elected 
~chatrman and Mr. M. MeNamara was chosen secretary. The 
committee resolved to meet at rE. oclock this evening in the mavors 


r 
rice etecl ti Weivierais a“ 
}); rier, atiit] tii bh. g1¢a70) riper 


~ 
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; a4 . ! . yee ; ; e . " e*s . , . ’ 
hie Whirl ordinanee, Upoh Whiielb a Cotimittee Was at Work = tast 
, reer ' ’ } } 
hichifl Phie Progvress made and Line SecLlOonis adopted, 


The committee on wharves appointed at the Thursday night 
inceting held a session last evening in the mavops parlor. The 
following members of the committee were present: Edward Fenner, 
f hisairiean, { ‘hh enable rol ‘Onn rc A..). Gromila, Produce lixchange , 
\. J. RR. Landauer, Cotton Exchange; Captain Jos. A. Aiken, Steam- 
boatmen's Association: George Horter, Sanitarv Association; L. La- 
combe. Maritime Association: MJ. Zunts, Cotton Press Association 
J... Clarke, Jackson Railroad Company, and Administrator Fagan. 
dininistrator Fitzpatrick was absent. There were also present 
le s=|'s rts ¥ Jame - Jackson, 1). 1}. Morey, i. A. Burke, ana - I} 
[ceClonnico, some ot whom did not remam throughout the session, 
Which lasted until after dal Praist ten o clock, Capt. Aiken suc ue =ted 
that the committee should decide whether they would take up the 
existing Wharf ordinance or the proposed ordinance. Wile this 
hatter Was bach r consid ration Mr a u. Clark end he hrs drawn 
up some points which he thought might be incorporated in an ordi- 

annee. Tle read a document which he submitted to the 
it | meeting, as follows: : 


| <t. sp cifications iti piatis should be Inade its il standard 


S148 THE OUACHITA & MISSISSIPPE RIVER PACKET CO. ET AL, 


for building new and in reconstructing existing wharves, covering 
size, kind, and character of timber to be used in the superstructure, 
distunee which pile ~ should be driven in solid ground, and means for 


thie pres rvatlioli ol bradk ba ads Wharves should ie constructed to 


’ 


Stistilhlh oh We mht of twenty tons per Spare hood 


i 
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. ' : 3 } ’ ' ; ’ ee 
lth. A provision should) be made that the lessees should at all 
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’ } } ] : } } 1 
hithies Keep the Wharves Lip) to Cine preseribed sfiiledurad, so that the 
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y 
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. | . : . 
tions. the salarv of such inspector to be paid by the lessees of the 
i i . 
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port such dspector ab pleasure 


ath Y muxinm bya oreat (9] Whartaer pred Lon) i} ital bye proseribed 
by the citv couneil, and ao tixed charee for each lueeer, coul-beat, 
flat-boat. or other vessel usine the wharves or la *s 

Sth. The eitv couneil shall make such rules and reeulations for 
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reduce the rates of charges 
ot the occurrence of such eOXtraoradinaryvy cas 
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| ] ? ' ] r - . : . > : ° J f ‘ *, 7 
thouolht that where particular wharl facilities were Giveh wa Falic | 


rond the company sh nite pay feyy this OXUra nd Vantawes, thy honey 
to vo lo the i. eu of Wharves. (lapt. Aiken approve Lot viving 
railroads pePaopeer terminal facilities, borat Vessels landing at their 
Wharves should pay the same as at other wharves. . Mr. Clarke | 


} . ’ a 
=Tsifedl Thint this Wits Ole of thie polhits Phicte 


‘oy -nevestions he liad read: lie argued that there should be ne 
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eo the series of | 


© te te ‘ 4 
| i 
ihc Wi mee . 
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.* ys ey } } i] 

Wiaryve coied Ubbieder thi Coe E Dd pee “fiQiliet Piece Ait CAS a Lie 
' } 

Whari of the New Orleans Paeitic railway. the elevator whart, until 
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sugeestion of Capt Aiken Ceovernment vessels were exempted from 
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and aus Soon) as the Sulh so raised, by increased rates of wharf- 
are. Is sufficient to reach such ecmecrevecheyv the COLUTIC! 1 shall reduce 
the rates Ig charges to the maximum prevailing at the time of the 
occurrence of the emergence 

The ‘eae r urged that taxes should be levied to meet great emer- 
C6, [fe took oecasion to ref Yr to certain features of the com- 
tit relal prospects ot New Orleans, anid read a eireular Isstied by the 
Chairman of the Trunk Pool Line committee in New York to West- 
ern and Northwestern railways reducing freight on oranges and 
lemons. ° This action was caused by the low treights on these fruits 
trom New Orl itis to the North hie West 

Mr. Clarke wished to see New Orleans the cheap st seaport im the 
world, but he thought that preparations should be made to meet 
emergencies of every kind. 

nd Landauer favored Mr. Clarke’s amendment. 
4ihy apt. Aiken, for the sake of harmony, accepted the amend- 
ment, Which was added to. section 15 of the ordinance as a 

Proviso 

The committee then adjourned until Monday evening at half past 


i oO clock. 
I hay (S (lid La mings 
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The jot . mittee Ct) the whart ordin ice TEL AULT Teast Wd elit, 
pursuant to adjournment Friday 

Present: Kdw. Fenner, chairman: bL. Lacombe, M. J amet) a ae 
i Lamdauer, 7 A. Aiken, \ J (somil .. \Ir. ¢ iInrke. Cpr . we y 
Mr. Morey, and Mr. MeConnico and Adtiinistrators Pagan and Ii 
patrick 

Amone other oe ntlement present were Mr. Creo. TL. Rea, president 
O} thre \1; ==]s-s1] boprl Valle \ Transport LLien Compan! \ly its Jack 

M. Jas. Lusk, and ¢ ‘apt. Jolin A. Stevenson, of the Mississipypa 

Valley Transportation Com pans 


i 
s ? 
Capt. Aiken moved to strike out section Dd, requiring the con 
tractor to pave ce roan portiols OF approactes to the jevee. 
- ? ! ! i ° i . AD . 
Nie. Fitzpatrick asked whv le desired this stricken out. 
‘ ' , , , , . ; ’ 
Captain Atken replied that It Was not necessary to have this por- 
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section Was stricken out, 
- : on ’ at } a1 ' ' 
Section 15. providing tor lighting the levee with eleetrie leht 


The Section Wis then Lede 3 teal. 
Secuion 16 sets apart various porticns of the levees for the ditferent 


classes of vessels. 
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! >. 


CATS ve . thasat the Charen *s Aare HicrTe thisan cal othe r pollts 
, 
with the 


— ae . . " . , 
His cargo for evel doubie the atnount of the Whioirhaes charged 
it {. 


mOre Tor iA Lhithi Cisewhere, AT ASL. Louis our Wharhiee Is | 


—s 

— 

— 
~ 


It is about one-half what itis ere; the wharves do not cost so much: : 
but we have to provide appliances of our own, and there is hardly 
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ede > 


any corporation Wlhiost appa = donot cost from S350,000 to 850,000. 
Nothing of that kind is necessary here. 


+ a it 


“Tn addition to this expense we have to pay the citv $1,500 or 
vo S? OOO for our whart-boat that lies at the levee. Notonlyv that: the 
we pay taxesonit. In reality we pay there 
Whartage than in the citv of New Orleans Some people talk 
| of free whartage in Boston. Most of the wharves there are owned by 
} rm ae : Me 7 { : ' 

‘ private individuals fhevy notify. vou to go te their wharves and 


| ae ’ — 7 diel : ; ° ° 
ow §.° charge no wharlagwe, bul every pu Knee of merchandise pMissthoeovel 


the wharves Is taxed OV Uf owners of those structures, which amounts 


' ! : ! 4 : ‘ .* 
y to about double what fair whartaee would be. 


The speakes reiterated Wirat He had sald about the fneilities at- 


Me Be ‘ = . Sos ann a ee eee 
Porded Tn this port, wWirere nie room. is given tor handling freteht 
than anvwhere else Ile said further 


J 


ae. 7z 


ir Last vear we paid from 
SITS.000 to SZO000 whartaee her | «do not belleve-there Is any 
other port where we could have handled our treight for S50,000 mor 


\\ hartauge.. ‘ 

Coneciud pe, gentiomen, when vou make 
mi vour Whariage rates vi 1 will nN them high enough to provide 
cood wharves 
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‘ ’ ’ ? 1 ’ 1 . . 
Capt. Aiken said he lad purposely omitted reference to a maxt- 


nt anv one trom 


Associath I mo desired 


i : } ¥ . | ) 
‘ LLCO) i the Willa ria? Kd) made Li} prornt that the 
) ’ 1 Md 
9 PPC repuaty] Wer fc ti 


PRPC Wills at ii the Wharves of the OCCU 
. Vessels, and that it slhontld no expected that the cost of the re- 
ere: pairs - mould be orente w . 

mu) > Nh (; TRE Wiis TL LaAVOr OF GIVI tha eran vessels cheap wharf- 
Ht ha age, but the time for laying at wharves should be reduced, as they 
Wein might exclude cot! hit 


ge ) | = . 4 bas I ; i “Er 
Ol) : Mer. Lacom rf ciihered Ltt iil hi \\ ] 


7 me 
rerain vessels to tilteen 


4 Mr. Landauer proposed an addendum to Mr. Lacombe’s amend 
ment. that vessels in distress ne citv wharves should pry halt 


: +, 7 s 9 ] 
<' sinat Sagem §% Lea] 
. 
*1/ , ; wf ; aa ' nas , . eeneene 
nie Capt. AwKetns substitute, leaving the charges on ocean and rivel 
. 
dit] fond a | le \ 2 loved 
sift } id hat ss «i i 
em Te poe | nes ae eee er . 
ery [r. Landauer thought some equitable rate should be fixed for all 
, ’ 
, ’ ' 
tl Clijsst's OOF Vaossetis siaeetee ots Bw Bil 
Ctl ‘apt | body would ceive 8175.000 of work for 8150000 
moti Capt. Aiken sald nobod Wevllsel GIVE SI ged, ol work for S&Lo0,00 
o , 
Cit)? q)! lt 1)! 
’ . ‘ Ve tite 


lou 
P a*s >? ii) ; 2." : ] . “es , is ] Se 4 
Pp con wr Mir. Fagan suggested that there was no time to be lost in 
Dav bile pil ? rt] | i? ? 


Prato, Mr. Lacombe said he had thought the r presentatives of the ocean 
Ves and river vessels were in harmony. Ile had nothing to do with the 
Mis steamboats, but re presenter iritime Assochition, He could not 


3 withdraw lis demand for a reduction. 
® 


one 
—*? 
— 
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Finally, the original amendment of Mr. Lacombe was altered and 
adopted, as follows: On ocean tonnage a maximum charge of 12 
conts per ton for thirty days or less, and one third of said rate for 


further extension of thirty days or less: vessels ino ballast loading 
With grain a maximum of (6) six cents per ton for a period of 
fifteen days or less, and five cents per ton for an extension of 


the same number of days or less, and one-third of 12 cents per 


ton for every DO davs or less thereatter: Provided, That vessels ar- 
riving bt) bsatlast exclusively shall ricot he charged for the actual 
Lite chonged It) discharging, borit which time shall het exceed 
days, and that when such vessels load exclusively with oritin thie 


? 


shall not be charged more than —— cents por ton, said charges to 


he recovercd before departure; vessels arriving in distress and using 
the CILY Whisrve = 10 be charged halt rates, 

(dy) motion of Capt. Aiken, sections De I id, {), re oe a, siti Lot the 
Mager-hllerman ordinance were acelod to =ectlon la ot the pr naling 
ordinanese, cls chdae need above, 1 eonstitute Cypyer se etion 

The following changes were minde in the sections: The maximum 
rate for steamboats shall not be more than six (6) cents per ton i 

In port not over five days, and five dollars per dav after said 
O03 five dave have expired; boats arriving and departing mor 
. than Once a We Ik half rates, 

(>) flat-boats ane barges a reduction of four-tenths was made, 
this reduction applying to those coming for a single trip or to be 
broken up, ete. 

At the end of section 17 a proviso was added specifving that thi 
above provislolis should het conthiet with SeCCctLLOn Lo. which provicte = 
that the rates may be raised i case of emergence, 

Having adopted this section the committee adjourned until Wed- 
nesday nielt, when the consideration of the ordinance will be con- 
eluded. 


' 
i 


The Dail Picayune, Thursday Morning. Ap il )| 


The wharf ordinance Last session of the joint committee and thi 
result of thei labors 


The committee on the wharf ordinance resumed its labors last 
night, Mr. dw. Fenner presiding, and all the members present 
Neither of the administrators, Fitzpatrick or Fagan, were on land 
ctl the Cope hillige ot proceedings Section id to which cebebenied anne lit 
were nade at the last mee Ling, Was read by thie st Crelary, 

Mir. Landauer movea the reconsideration of section 17. Carried 
ae sljuros “ted that 60 days Ln allowed steamships Instead of oO), ae 

With a maximum of P2 cents per ton a steamer might pay 
| more than she does now. 

Mir. Lacombe moved that the rate be 10 cents ber tone toy 
od dave and one-third of that rate for 50 divs or less thereafter fon 
SLCOUDIETs, 

Capt. Aiken said le was not an advocate of high wharfage, but he 
thought it would be better to leave out the maximum until it was 
determined how much the revenue and expenses would amount to, 
The motion was adopted, 


,;~ = 
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Mr. A. WK. Miller said he did not think the lessees lad ever ex- 
acted the 10 cents per ton, as steamers paid on their gross register, 

Mr. Lacombe moved that the charges on erain vessels should be 
“ix cents for fifteen davs and six cents for thirty days thereafter. 

Mr. Gomila said the rates on grain vessels should follow these on 


other classes of shipping. Tle understood that the wharves on the 
other side of the river were taking away the revenues of grain vessels, 
Ile had no desire to see the revenues cut down by reduction on such 
shipping. In lis opinion the rate on all should be uniform 
lle wished it understood that his interests across the river had no 
We perdi with lain Tle re present d the Produce exchange. 
Cape Aiken contenede i that wrath slilpes should have cheaper 
\ ly iriciare thrsan otlhve rs, as thev vere load dl niore speedily. 
A motion having been made to specify no maximum rates, Mr. 
bcotiptiee said the committee hac bhiet for the PUP pose of preparing 
an ordinanee, and not to leave blanks in the Whiirtage rates, 
she? So far as the Maritime Association was concerned, he objected 
to this wav of doing business. Ile was in favor of fixing the 


Capt. \iken suggested that it would be wiser to specify the work 
tor bn done by it lessee, ana thien determine the rates to cover tf, 
Lriless this were done the expenses might be more than the revenues, 
cures 


at proposed to demonstrate this yy iis 
{ cipal Vike 1} seit] a be thy oradiny ries stood the OX pr lists would be 


’ 


out as follows 


Lnnual cost of wharves Oa ee SHO 000 
x te recite ¢ ri? wharves a? eat. ate epee ae eee WARMED 
Net | ry e's Be ait Oy OM) 
beepers SRE ts yO) 
Ni \\ rt Vedriedhl ane bulkheads ee ill . io aes hana 1? OOo 
Pesattuyy biel bualkhends ie aE MSR ONE a NEY 1 0) 
| eur jo tits ‘ “ are a " 12) 00000) 
\Liseel taneous oe Me ae EME A RS Lp) 
Poheinge wharves, wharfingers. ete... 2. ..... : POLO 


S165 0000 


; | 4 i ’ ‘ ' } ( , , 
(cant. Aiken wished to know trom Nh riaicombe what tis estimate 


i ar reve witli Wiis 
\! , ; ; } ’ ' ‘ ‘ 
. » 2s ‘ : ‘ . . ' " Pie " ‘ yas L?« 
Lacombe thisWerecd That tie Peted Mbiede tie Oestiriate lt Wiis 
? ; } | —- 
+ * » 5 »# , > > : > 
~| ik iowever, that the whiairhic could by eut down 50 }) r cent... 
nei Ve menave a prompt IOr a less 


' 


} ‘ . ; . 
Mr. Lacombes amendment was adopted so as to fix the rates on 


rain at 6 cents per ton for 15 davs, 


essels loading exclusively withr g 
h cents pret Poti Tor succeeding le davs: for succeeding eT diuves (lle 

third of 12 cents on “alilng ve <<els. and one-third of 10 cents 
WM) oll steamers | 


Section 1S. Perey dine that the work shall be executed under 
Thre sth pe rViIsion aD thi administrators of commerce and laprovern hits 


’ -" ’ 
and the eitv survevor, Was passed 
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Sections 19 and 20. setting forth how the lessecs may he peut 1 
default for neglect of duty, were passed. 

Mr Vict ‘onnico oll read ‘ili salelitional section, its follows: 

SEC. 4 That the city rescrvecs the rivht fo rant to rallrond COlM- 


me 


‘ . we i “.% , P '? ! : +’ 4 ‘ ’ t ® 
priliies the JOrIN lee Of constructhig sue tprovements and better- 


— 


ments and of makine sueh repairs t the wharves as mav be here- 


after assigned to threem respectively, as. tk the ] hiertnentl of the 


ony ; er ; 
administrators of commmeree ana thik} roOvVeTNeChHtis Lwbha the Cuv sup. 


} : } . ee ’ 
yevor.mav be bDecessary to render st r WhiarvVes stiltaoie ind Proper 


for the transaction of thas business of sit radiroud Compan =. sini 
the cost thie reof. When tpproved ) | 
refunded to the said) ratlroad computes 
revenues derived from said wharves, as from time to time thev are 
és tt ected: Provided, Thiat the r “s(t <li] be rt Cpu 7 only ice make 
<nech preayernae hits al the ene co] eneh quarter utitil the full mount is 
reimbursed: Provided, That such improvements and repairs shall 
not cost thie lessee auereater amount than if ald wharves Were Coll. 
structed according to specifications hereinbetore provided for. | 
The section was adopted, as were the succeeding sections to the 
Oth. 
In section 26 Mr. Lacombe moved to strike out S{10.000 for the 
‘Ponintenance of a harbor police, and insert SLOO00 for pury- 
WG ment of -salartes of whartingers, clerks, ete 
Capt. A. IN. Miller approved the amendient. Tle thought 
the harbor police reecntly organized was sutlicient 


—— 


‘. ) 2 . } 
Copel Aiken rived threat the SeCLION stahad as if Was, With the ex- 
. ’ } i m i *f } “Boe 
ception of supbstituting SZOOOO for SOOO to pea Lite Pore, [le 
1) thead’ thoes cletcutia oii ee ee F 
contended that the shipping enjyoved the benents OF pottce protection 


and should pret lor it. 

\lr. Laconils areued this thre lessees ~hould not by snildled with 
the expense of policing the wharves. ‘This should be done by the 
A 


: , : ,: ’ ; : , '” 
During this discussion Admigistrator Fagan put mn an appear- 
i 
‘ — a oe } } 
2 iett. ae stated threat tha COUT TIC) Weorllial hat wore hor eNneiiete all apo 


propriation for the police from. 1 
\ Vote on \lr. Laconiby i. amendment beime linker it Was lost. 
Capt. Niken’s was then adopted. 


{ 
The following additional section by Mr. McConnico was adopted 
That thi lessec unde rthison Lanyeadne halla inal ree tosit rprivate 
Individuals or corporations as maw have constructed wharves at 


per CN |Po lsc ane lisave biel been Heretofore rTernrbourss i thie retor the 


] : ] } See ] ie 
present cash Vilue of such) Wilrirves ¢srlad Voollle To bee tisseesseadd pb the 
} . . " , P > “at a a a nh 
gamiilbistrators of Commerce and i preverments ana Thecitv survevor), 
shall pay annually ee Bee ed . hint ean’ — 
(>] ~ milil prt EUAN td) _ Lg 8 Hii tiwviti ectis tri q ty qe i ‘ lis al =l]?)) 


equal in interest upon such cash value at the rat of S per cent. per 
annum at option of the | 
\Ir. MeConnico ofler d the fo! cy\\ 1 ev additt are 
adopted : 
That it shall Li thie duit of the lessee or lessen ~ 10) <ubnaiit 
OS to the administrator of Cop Cree, O thie | ~f avy | July of 
each year, a sworn statement, substantiated by books or 


s—¢'cL ld.) whieh Wiis 


- 


} 


~~ ee 
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down freights as low as possible, reduce all the expenses 
D1 of the port to the lowest practical pont, and New Orleans 


| | ! '% As . 
Wil be able not oniv tu hole her OW) oeallist Cotmpetitors, 


= i 
but take at once and forever her true position mm the front rank of 
COU rela 

The maximum of power ts deriv bl from unity. This assemblage 
IsanexXampie of that unity Llenecforth we must band together 
reat events have changed the COUPSsSe Of 
tread A protracted war has worn smooth and easy new channels 


‘ : . : } 
of commere Wemust rise superior to harrow views, and by united 


x . } 
Chiorts alia Clots PrOVIsIO?) recalhh Our lost rouble 
hie obpect of this s=CTTLDDLN heerhs hot only COmMmerchil men 
: : ’ 4] =< . ' . ly te? 
thie Huinblest citizen tas the decpest titerest di Vout deliberations, 


Phe suiecess of this movement nicans work for the poor men twelve 


’ . = . } , 
bdaotittis Tha thie Veur an Value ol Property, its Peary ele, the (lbi- 
; ‘ — | ! +) % } 

Ae it) aa Vpodi D. aeet, week? ETE MGIC 

4 hy ‘ } ‘ } ' +] Seaeee. ’ | | ' , been t be . | | 

i i aneeseu ee ‘ i] ‘ t i’ ttbit it i tbat t . 
mc v the L CNAMPIC OU PIT (echt SO CsschHiuiad Is preselts 
i , i 
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in the combined ellorts of our e:tizens to establish, through means 


' ’ } ‘ . ’ } “- 
never berore tread, tly prorrnbayis bt wood health Ol this citv, the clilel 
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’ Se... } ' , } 
“ToOnG Of tlie loubaiation pon Which our unlimited Prosperity DWV te 


i ’ i 

ranks with thos who are det ried lo CNET Whrsats Ver of lntelll- 

; } 1} 

Vrepncee abd ChHLCrprise thes | sess to take thy CULV ith reariityv, as Well 
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as dn bame. the Queen Citv of the South. 
* } j ] | - | ie ie 

Capel, Liken called attention to the fact that this was Thies TIPSE te 

for vears that city counetl bad ealled citizens in consultation oma 
“ " , . Ss " ee : a . 

rhe tre ae moved i Vote 7) | thanks tor harman | 

] i *% ' . <t ] 

snd Secretary MeNamara for ther services. which was given. and the 
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oT Peer al af (ity el f fariee Paine [’ fy of 4 IT. Pili. Deputy 


4 heiled | xf fy loher. ISSO... 


Uj} nited| States Crreuit Court, 5th Cir., Mast. Dist. of La 


Whereas the plan of L. TE. Pile, deputy city survevor, enunrerated 
bide? Ao. 10 of thie aerecment of eb y Stl. INS, tis to stl} ble- 
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; be , . é : ’ ‘ } . e ! j 
mehtal trahisecrl nb this case as one of the Papers tO be Tichieted 
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1) . er wit? } , aa 0, ‘ it ' >! ba: hhiist: lel ‘yay thy “yt? »? \ t, . 4} 
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, , ‘ 
ek Peourt may concede sald suppichrential tTranseripel without dn- 
’ } } ‘ ' } : ' _-s ’ | ° ; 
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thierelh. abned that ne dbpiecatllols io] dela shall be hitciee to Lane 
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SU pr Ine Court ofthe ‘oe | States becouuse of ~satel ON LISSlon. resery- 
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ing to the defendants the right to produee on the trial the original 
of said plan,or a certified copy thereof should they so desire. 

(Signed) RKRENNARD, HOWE & PRENTISS & 
CHAS. S. RICE. 
Nolicitors for Co platens. 
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Signed BAYNE & DENEGRE, Alt'ys for Def'ts. 
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| (Signed) W. S&S BENEDICT & 
BAYNE & DENEGRE. 


Nolicitors fey Lhe fe ndants. 
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The documents and pRipCTs referred to in the above agreement as 
accompanying this Priper are as follows: 


Ist. Copy of petition in the case of T.P. Leathers vs. Joseph Aiken 


el als NO 4d Civil district court. 
Mnd. Convof indement dismissine rule for iniunetion and denvine 
ZMK. 0 P Judgment Gistiissing ruie for UuneiwoOn and Genving 


the Writ lh above Crise 


b15 ord. Ord nce No, 6015, administration series, adopted 
lth. Ordinanee Ne. 7551. administration series. adopted Sept. oe 


- ? .* 7 7 } ° - ° ? 
Sth. Ordinan Vo. GOSS. admiuinistration series. adopted Varel} 


— 


Gotty. Odredappanies No. gt hog. THUTHENIStTrPAaAtion series, adopted NMlay e). 
ath (ordinance NO 7282. administration se rics, adopted Aug. Ls, 


h. Ordinance No, 709, new sertes, approved Dee. 16, 1867. 
th. Ordinance No. S99, new series, approved May. 2, 1S6S. 


loth. Ordinance No. 707%, administration series, adopted May 17, 


ISS] 
s 
7 , . 2 . oe 7 ié , * 
Lith. Also copy of advertisement. dated “ Department of Com- 
meree, Citv TIall, New Orleans, Mav 7th, TSSIT, signed Win. lagan, 
sadtniibistratoy Oy Comrperee With eort! bcolle ot clerk thrsat the above 
ordinanee No. FOTO and advertisement were clipped from the “ New 
Orleans Daily States” of May 21, 1S8I 


iil. Cop ontract between the eity of New Orleans and 
Henry E nan, dated 29th of June, 1875, before G. Legardeur, 


Poth. Copy of extension of eontraect between the citv of New Or- 
leans and Theory Ellerman, dated 2lst of August, IS76, before G. 
, 


bdth.. Exhibit °C” offered by defendants, with affidavit of RK. B 


loth. Plan of L. TL. Pillie, deputy city surveyor, and pho- 
| 
i 


dts toyraplis of wharves, offered in evidence by defendants, both 
‘i ae . ee. _ aa 
Ol Wihilei) it Is aereed Pyci\ (re) thy) 11) thi oriennad, 11 thie rluics 


of the Supreme Court of the United States so permit. 

lt is further agreed that none of the above-mentioned exliubits 
shall be copied in ease they are found to be in the transeript now 
‘in the Supreme Court of-the United States, with the excep- 
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tion of the ordinance No. 7070, taken from the Daily States of May 
21,1881]. 
eb'y TS, 1886. 
(Signed) W.S. BENEDICT, 
BAYNE & DENEGRE, 
Solicitors for Def ts. 
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VS. MRS. CATHERINE M. AIKEN, ADM’X, &¢., ET AL. 
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Crerk’s Orrice. Unrrep STATES CrrcuIT CouRT, 
astern District or LouIsIANA. 


| Fdward R. Hunt. clerk of the United States cireuit court for the 


eastern district of Louisiana, certify the foregoing pages contain true 
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Witness my hand and seal of said court, 
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complainants’ printed book of testimony, filed in the above-entitled 
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Suprenie Court of the nites States. 
OCTOBER TERM, 1886. 


No. 117. | fe 

THE OUACHITA & MISSISSIPPL RIVER PACKET 
COMPANY, WILLIAM T. SCOVILL, WILLIAM M. 
WOOD, ISABEL O'RAY, er Aav., APPELLANTS, 


US. 


Mrs. CATHERINE M. ALIX EN, ApMINISTRATRIX OF JOSEPH 
A. Arkex, Deceasep; JOHN H. MENGE, JOHN J. 
BROWN, ann JOHN W. TOBIN, CopartTNers DOING 
BusINESS UNDER THE Finw NAME or JosepH A. ATKEN & 


Co., AND THE Crry or New ORLEANS, APPELLEES, 


Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 


BRIEF ON BEHALF OF COMPLAINANTS AND APPELLANTS. 


Joun H. KENNARD, 
WittiaM Wirt Howe, 
Of Counsel for Complainants and Appellants. 
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No. 117. 

THE OUACHITA & MISSISSIPPI RIVER PACKET 

COMPANY, WILLIAM T. SCOVILL, WILLIAM M. 
WOOD, ISABEL ORAY, er an. APPELLANTs, 
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Us. 
— Mrs. CATHERINE M. AIKEN, ApMINISTRATRIX OF JosEPH 
" +. 7 ’ ‘ * ¥ 
cj A. Arkex, Deceasep; JOHN TH. MENGE, JOHN J, 
4 | BROWN, axon JOHN W. TOBIN, Corvartners porne 
7 SUSINESS UNDER THE Finm NAME or Josernu A. AIKEN & 
Co., AND THE Crry or New OnLeANS, APPELLEES, 
x Appeal from the Cireuit Court of the United States for the 


astern District of Louisiana. 


BRIEF ON BEHALF OF COMPLAINANTS AND APPELLANTS. 


ABSTRACT OF CASE. 


On the i7th day of January, 1875, the council of the city 
of New Orleans adopted an ordinance fixing and regulating 
charges for wharfage, levee, and other facilities afforded by 
the city of New Orleans to commerce, which ordinance: 
ordained, among other things, that the wharfage dues on all 


steamboats shall be fixed as follows: “ Not over five days, 


”) 


— 


ten cents per ton, and each day thereafter five dollars per 
day. Boats arriving and departing more than once a week, 
five cents per toneach trip. Boats lying up for repairs dur- 
ing the summer months to occupy such wharves as may not 
be required for shipping for thirty days or under, one dollar 
per day” | 

On the 17th of May, 1881, the New Orleans city council 
likewise adopted an ordinance providing for the building 
and repairing of the wharves and levees of New Orleans and 
for farming the revenues thereof. ‘This ordinance Is made 
part of the bill, 

Under this ordinanee the city leased to defendants—appel- 
lees—the wharves of New Orleans for a term of five years, 
commencing of the 29th day of May, ISS], and ending Olt 
the 2Sth day of May, ISS6. The lessees were allowed to 
make charges as fixed by ordinance of January 17th, 1875, 
heretofore referred to. 

The lessees accepted the wharves, WO. As they stood Mav 
29th, 1SS1. | 

The lease, and especially sections 5,6, 7, 8.9. 10, 11, 12. 
and 1, required repairs, and stipulated the manner and style 
of same, and also stipulated for certain new works, 

The lessees were obligated to pay the city forty thousand 
dollars (S-40,000) annually, SO0.000 for harbor police, S 10.000 
for salaries of whartingers, &e., and to keep the wharves 
lighted with electric lielits. | 

Lessees were also bound by section 14 of said ordinance to 
furnish all necessary apparatus and Jight with the electric 
higlit all the levees, landings, and wharves from Toledano 
street to Congress street, being the entire business river front 


of the city of New Orleans. 
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Lessees were bound also by section 15 of said ordinance 
‘to build new revetments.” 

Some slight modifications were afterwards made in this 
lease of no special importance to this case, as appears from 
record, p. 1 (written). 

Mrs. Joseph A. Aiken and the other defendants in this bill 
were by ordinance No. 7475 A.S., adopted December 6, 1881, 
recognized by the city as the representatives and successors 
of Joseph A. Aiken, deceased, the original lessee. 

The bill of complaint was filed in the United States cireuit 
court for the sixth ecireuit and eastern district of Louisiana 
March 25, 1882. (M. R., p. 1 

A rule for an injunction “ pendente lite” was taken Mareh 
Zs ISS2 ( M. RK. }?. 71), which was passed Upon April 23), ISS2, 
and the Injunction was denied. (ML. t., }?. ye 

On the od of May, ISS5, a final decree Was rendered dis- 
missing complainant's bill at their cost. (M. —., p. 388.) 

This appeal is prosecuted from that final decree. 


‘ 


\SsIGNMENT OF ERROR, 


The appellants assign for error in this final deeree of the 
circuit court the refusal of the injunction prayed for, the 
dismissal of complainants’ bill and compelling them to pay 
costs of the suit, and for cause of error appellants assign 
that said decree deprives them of that protection which the 
Constitution of the United States guarantees them, in that 
it validates the ordinance and lease In question, which are 
null and void, being an contravention of the laws and Con- 
stitution of the United States. They (the ordinances and 


lease) undertake to 11 pose and to authorize the collection 


from complainants, who are owners of steamboats, as set 
forth in the bill, under the name and guise of wharfage dues 
or charges, a tax or dues for revenue, to be devoted in large 
part to the support and pay of the salaries of the publie 
police of the City of New Orleans, who render a large part 
of their services, if not all, to the city of New Orleans and 


not to commerce. 


That lessees are allowed to collect from the shipping which 
uses the wharves of New Orleans an illegal and unconstitu- 
tional tax in that a portion of same is, by the lease, to be 
devoted to making original constructions, Whereas under the 
jurisprudence of this court no wharfage tax is allowable, 
except it be in the nature of a reasonable compensation for 
facilities furnished by the City of New Orleans with her own 
money. 


IT]. 


That the charges allowed by said lease are wholly out of 
proportion to the facilities furnished, and are so excessive 
and so far bevond a reasonable compensation that they 
amount toa tax on tonnage, and violate section 10, article I 
of the Constitution of the United States, section 8, article I, 
section LO, article I, section 9, article I, and the act of Con- 
gress, April Sth, 1812, admitting the State of Louisiana into 


the Union. 
iy. 
That no tax whatever Is allowed by the Constitution ana 


laws of the United States which has for its object oroperates 


in practice, to wrest from shipping revenue intended to be 


) 


or which is in practice used for making original structures, 
that wharfage taxes are grounded upon the rights attach- 
ing to proprietorship, hence cities must own their wharves 


before they can charge for using them. 


AUTHORITIES. 


Appellants rely upon the following authorities as well as 
upon such as may be hereafter furnished. 
Steamship Company rs. Port Wardens, 6 Wall, p. 31. 
State Tonnage Cases, 12 Wall., 5977. 
‘Cannon vs. New Orleans, 20 Wall, 207. 
Parkersburg O. River 'T. Co. vs. City of Parkersburg. 
Packet Co. vs. Keokuk, 95 U.S., 80. 
Packet Co. vs. St. Louis, 100 U. S., 423. 
Guy vs. Baltimore, 100 U.S. 454. 
Packet Co. vs. Cattletsburg, 105 U.S., 50%. 
Sec. 4220 R. Stats. U.S. 
State Tonnage Taxes, 12 Wall., 412. 
Pette vs. Morgan, 19 Wall., 581. 
C. C. of La., 455, 863, 20 Ann., 308; C. C., 2717. 


TESTIMONY. 


We rely upon the testimony in the record for complain- 
ants, and ask that the deeree of the lower court be reversed, 
and that the ordinance and lease in question be declared 
null and void. 

Respectfully submitted. 

Joun Hl. KeENNARD, 
Winttram Wirt Howe, 


Of Counsel for Complainants and Appellants. 
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a BRIEF ON BEHALF OF COMPLAINANTS AND APPELLANTS, 


ABSTRACT OF CASE. 
fhuy This is an appeal from the circuit court of the United 
States for the eastern district of Louisiana. The decree of 
the lower court was against the complainants, denying an 
injunction “pendente lite.” and on tinal hearing. (P. 'T., p. 


of and 2D.) 
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The contention is briefly as follows: The complainants 
are owners of a large number of steamboats, all of which 
are employed in carrying passengers and freight for hire to 
and from the port of New Orleans, upon the Mississippi river, 
and other ports and places on said river, and on rivers and 
waters tributary thereto, and are all enrolled and licensed 
for the coasting trade of the United States, and to carry on 
n said trade between the different States bordering on the 
Mississippi river and its tributaries. (P. T., p. 2.) 

They complain that the city of New Orleans has, under 
the guise of wharfage taxes, imposed certain illegal taxes 
and tonnage duties contrary to the Constitution of the United 
States, as specifically set forth in the bill of complaint. .(P. 
T., pp. 2, 3, 4, o, G.) 

A lease for five (5) years from May 30,1881, until May 28, 
ISSG, was made by the city of New Orleans of all the wharves 

. in front of said city to the defendants, except certain wharves 
previously leased to other parties, and said defendants were 
authorized by said lease and the ordinanees under which it 
was framed to make the charges complained of. (BP. 'T., pp. 
oo oe 

Complainants specially aver that such charges are illegal, 

inasmuch as they are made partly with a view to creating a 

fund with which to make certain specified original construc- 

ia fons, and out of which the so-called harbor police were to be 
exclusivdy paid when their services are rendered only in 

small part to commerce (P. T., pp. 4 and 5); that pro- 

vision was made In said lease for the erection and running 

of electric lights along the whole front of the city, several 

miles, at a cost of 825,000 per annum during the time (five 


vears) of the lease. (P. T.. }. 4.) 
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Complainants further say that under the name and guise 
of wharfage dues or charges, ordinance No. 7079, under 
which the lease is framed, undertook to enforce and author- 
ize the collection of an illegal and unconstitutional tax of 
ten thousand dollars ($10,000) for the pay of the salaries of 
officers, clerks, and other employes of the city of New 
Orleans belonging to the department of commerce of said 
city; and said ordinance further provides for the lighting, 
in an expensive and useless manner, at the expense of com- 
meree of said wharves, and also undertakes to impose a tax 
or revenue, which, during the term of the lease, will amount 
to many hundreds of thousands of dollars, for the rebuild- 
ing and erection of public levees, bulkheads, and revet- 
ments of levees, the principal and almost entire object of 
which is to protect the general public and private property 
of the city of New Orleans and its inhabitants, which people, 
in the protection of their property by said works, has nearly 
or quite the exclusive benefit of them (the taxes), while the 
shipping and commerce, and especially the steamboats owned 
by complainants, derive and can derive little or no benefit 
therefrom. (P.'T., p. 7.) 

Complainants further show that although nearly ten (10) 
months have elapsed since the date of the lease, no electric 
lights, as required by ordinance No. 7079, have been placed 
upon the wharves and levees (P. T., p. 16); that, notwith- 
standing this faet, the charges have been made and taxes 
collected as though they were in existence; that said charge 
is a naked burden, without pretence of a consideration given 


or facilities furnished. 


ann | 


ASSIGNMENT OF ERROR. 


The appellants assign for error in this final decree of the 
circuit ceurt the refusal of the injunction prayed for, the 
dismissal of complainants’ bill, ane compelling them to pay 
costs of the suit; and for cause of error appellants assign 
that said decree di prives them of that protection which the 
Constitution of the United States guarantees them, in that 
it validates the ordinance and lease in question, which are 
null and void, being in contravention of the laws and Con- 
stitution of the United States. They (the ordinances and 
lease) undertake to impose and to authorize the collection 
from complainants, who are owners of steamboats, as set 
forth in the bill, under the nameand guise of wharfage dues 
or charges, a tax or dues for revenue, to be devoted in large 
part to the support and pay of the salaries of the public 
police of the city of New Orleans, who render a large part 
of their services, if not all, to the city of New Orleans and 


not to commerce. 
LI. 


That lessees are allowed. to collect from the shipping which 
uses the wharves of New Orleans an illegal and unconstitu- 
tional tax, in that a portion of same is by the lease to be 


devoted to making original constructions, whereas under the 


jurisprudenee of this court no wharfage tax ‘is allowable, 


except it be in the nature of il reasonable CONLPH nsation for 
facilities furnished by the city of New Orleans with her own 


money. 
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That the charges allowed by said lease are wholly out of 
proportion to the facilities furnished, and are so excessive and 
so far bevond a reasonable compensation for facilities fur- 
nished that they amount to a tax on tonnage and violate 
section LO article 1, and section {, article 1, of the Constitution 
of the United States, and the act of Congress of April 5, 1812, 


admitting the State of Louisiana into the Union. 
ay 


That no tax on shipping is allowable, under the United 
States Constitution, which has for its object or operates in 
practice to wrest from shipping revenue intended to be or 
which isin practice used for making original structures ; that 
wharfage taxes are grounded upon the rights attaching to 
proprictorship (exclusive OW Lit rshiip). Ifence, municipal cor- 
porations must construct improvements with their own 
money before they can charge commerce for using them ; 
that any tax imposed for the use of a wharf or other facility 
nol erected nr jurnished at tiie CL PCs on thie municipal COP pora- 


lion is ff naked hurden and ff lonnage fag. 


The court below erred in holding that the city of New 
Orleans, under authority delegated by the State of Louisi- 
ana, could ‘lawfully regulate commerce, as done in this case 
in the absence of action by the Congress of the United 


States. 


ARGUMENT. 


The questions to be discussed in this ease have been so 
often presented in some shape or other to the courts of the 
country that we should bardly feel justified in presenting 
them anew were there an identity of law and fact between 
this case and its predecessors. 

It will perhaps simplify our argument if we state in ad- 
vance that we do not propose to antagonize any adjudged 
ease, but we hope to be able to show thai the case of com- 
plainants can be sustained in strict accordance with the 
various rulings in antecedent cases. We contend that no 
CUSC exactly similar to this has ever yet been presented Lo 
this court. 

We have found nocase in which the attempt was made to 
raise a revenue by taxing shipping in order to erect origimal 
wharves or other original structures. 

We have found no decision of this court which warrants 
Wharfage taxes In amounts exceeding a reasonable conlipen- 
sation for facilities furnished. The right to impose such 
taxes Is a right of proprietorship and not a prerogative of 


government. 
WHAT WE ADMIT. 


At the outset we desire to be distinctly understood as not 
denying the authority of Steamship Co. vs. Port Wardens, 
6th Wallace, page 351; State Tonnage Tax Cases, 12th Wal- 
lace, 204: Cannon vs. New Orleans, 20th Wallace, 577. nor 
the Parkersburg, Ohio River Transportation Company, ap- 
pellant, vs. The City of Parkersburg, 107 U.S., p. 704. 
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This case is one of the last utterances of this court on 
the questions at issue here, and is supposed by the press and 
the bar to have gone further in sustaining the charges made 
for wharfage than any preceding case. We shall simplify 
matters, therefore, by reviewing, in brief detail, the leading 
features of this case, and contrasting them with the ease at 
bar. The jurisdiction in that case was denied on the ground 
that the wharfage imposed by the ordinance in question 


was nota tonnage tax, and thie parties to the bill were not 


of such a character as to give the court jurisdiction on ac- 


count of citizenship. 

The Parkersburg case cites almost all the authorities that 
have ever been cited in any preceding case on this question, 
and it is, therefore, unnecessary to review the same seriatim. 
We content ourselves with saying that no ease there cited 


conflicts with the position which we here assume. 


WHAT WE DON'T DENY. 


We don’t deny the authority of the city of New Orleans 
to impose a charge upon commerce for wharfage of such a 
nature that it can reasonably be considered as a COTM pechisa- 
tion for the use of the wharves erected by the city at her own 
expense, if such a cliarge can properly be included within — 
the category of charges as a compensation. 

We also concede that in such ease, although such charge 
may be exorbitant, we would be without relief in the United 
States courts. 

Our contention is that if the charge, no matter by what 
name called, is of such a nature as to prevent its inclusion 


under the head of compensation for use, it ceases to bea 


5 


charge for wharfage and becomes a fonnage liar, and is v1lo- 
lative of the Constitution of the United States. Any tax not 
in the nature of a compensation for facilities furnished we 
understand to be a prohibited tax. 

In ‘Transportation Company vs. Parkersburg, 107 U.S., 
GOY1, it was held “ that:the character of the charges must be 
determined by the ordinance itself, and as in that case the 
ordinance, on its face, imposes charges for the use of the 
Wharf only, and not for entering the port or Iving at anchor 
in the river, the court, though it might deem them unrea- 
sonable and exorbitant, will not entertain an averment 
thiat they were intended as a duty of lonnage, hor inquire into 
the secret purpose of the body imposing them.” 

In the instant case the ordinance, on its foce (P.'T., p. 10, 
ordinanee No. 7079), shows clearly that compensation Was 
not intended to be the measure of the charges. Several dis- 
tinct provisions for new structures are contained in it. See- 
tion Oo (PL T., pp. 16,17) provides “ for building anew all 
wharves and bulkheads which from general decay may re- 
quire the same, and to rebuild any and all wharves and bulk- 
heads where the same now exist,or which may be constructed 
during the term of their lease, that may be damaged or de- 
stroved, In) pearl or in whole, from any cause Whatsoever.” 

Section 6 (PLT. p. 7) provides “that in making the re- 
pairs to and in building new wharves the piles used shall be 
either of pine or cypress timber of the best quality, not less 
than eleven by eleven inches,” VC. 

Section 1] i. 7. }?. +}) provides that the person or persons 
to whom shall be adjudicated said contract shall be bound to 
build all additional Hee wharves that may he heCessary, pro- 


vided he be not required to expend on such new wharves 
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more than $25.000 in any one year, the said new wharves 
being calculated at the rate of $20.00 per square, and no 
more. 

The term new wharves, as expressed in this section (11) 
“shall be construed as meaning new wharves where there 
ure no Wharves now existing, and shall not apply to the re- 
building of wharves to replace old ones, nor to the extension 
of 6ld wharves into the river, so as to obtain the depth of 
water, as before specified, at the water line of the wharves.” 

extra care seems to have been taken to prevent the lessees 
evading the duty of building new wharves. 

Section 14 (72. - }). 20) provides that the person or per. 
sons to whom shall be adjudicated said contract shall be 
bound lo furnish all the ECESSUTY apparatus ana light with 
electric light all the lines, landings, and wharves from Tole- 
dano street. in the fourth district, to Congress street, In the 
third district. | 

Section 2b provides | ee }). 25)“ that the said lease shall 
be adjudicated to the person or persons agreeing to receive 
the lowest rate or rates of wharfage or dues therefor, and to 
pay annually to the city of New Orleans in equal monthly in- 
stallynents the sum of forty thousand (840,000) dollars, 
$30,000 of which shall be devoted to the payment and main- 
tenance of a harbor police, &e., and the remaining SLO000 
to be Set apart and devoted exclusively to the paryv inent of 
the salaries of wharfingers, contravention clerks, signal 
otticers, and other employees on levees, and in connection 
with the foregoing LO keep the wharves lighted with electric 
lights, as hereinafter provided “4 

(fur contention, in a nut-shell, is that if the charge, no 
Matter by what name designated, is of such a nature as to 


+) 
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prevent its inclusion under the head of compensation for 
use, it ceases to be a charge for wharfage and becomes a pro- 
hibited tonnage tax. 


In other words, the charge must be made, in the language 
of Justice Bradley in the Parkersburg case (107 U.S., 691), 
“ for wharfage and nothing else,” in order to escape conflict 


with the Constitution. 


In the same opinion it is held that “the wharf must be 
shown to have been built and maintained by the city as its 
property.” Lf this be shown and the charge imposed was for 
landing at and using the wharves, “and nothing else,” then, 
although the amount be exorbitant, it still remains il 
Wharfage charge and the allegation in the bill cannot be re- 


ceived “ against the terms of the ordinance itself.” 


In the instant case the allegations of the bill are taken 
from the ordinarce itself and are not against its terms; 
hence we contend that the Parkersburg case is for and not 


against us. 


Bearing in mind that it is distinetly laid down in this 
case, as In all others, that the charge, in order to be consid- 
ered a wharfage charge and not a tonnage duty, must be a 
charge for the use of a wharf; it must also be a charge for 
the use of a wharf ereeted by the corporation out of its own 
money and at its own expense. The very idea of a charge 
for the use of a thing necessitates the presumption of the 
previous existence of the said thing to be so used. How can 
this charge be said to be for the use of these wharves, and 
thereby to escape conflict with the Constitution of the United 
States, when upon the face of the ordinance there appears 


the following stipulations with reference to things not in ex- 


woe d nant Dee allt hea . 


1] 


istence on the day of the passage of the ordinance and the 
making of this lease? 

Section 13 of the erdinance in evidence provides “that the 
lessees are bound to keep 1 good order and condition dur- 
ing the whole term of their contract all revetments on the 
outside ef the levees in front of the districts, the said Ist, 2d, 
dd,and 4th districts; to build all new revetments; to replace 
them that may perish or be destroyed from ail cause: to 
build during the first two years of said lease the piled bulk-. 
heads in the 3d district from Marigny to Delery streets” (which 
is now substituted by the pavinent of S54.500), “and to keep 
the same always in the best order and condition during the 
whole term of the said contract, and to rebuild the same if 
destroved, whether by decay, caving ot the bank or bed of 
the river, storm, or otherwise.” 

Section 14 of the ordinance provides “that the said lessee 
is bound to furnish all necessary apparatus, and light with 
the electric light all the levees, landings, and wharves from 
‘Toledano street to Congress street, being the entire business 
river frontage of the city of New Orleans, the lamps or lights 
to be placed at no greater distance than 250 feet apart,” ete. 

Section 26 of the ordinance provides “that the said lease 
or the farming of the said wharfage charges or dues are to 
be adjudicated to the person or persons agreeing to receive 
the least rate or rates of wharfage, and to pay annually to 
the city of New Orleans, in equal monthly installments, the 
sum of $40,000, $380,000 of which should be devoted to the 
maintenance of a harbor police for the protection of com- 
merce along the river front of the city, and the remaining 
$10,000 to be set apart and devoted exclusively to the pay- 


went of the salaries of the wharfingers and contravention 
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clerks, signal officers, and other employees of the levees,” 
ete. 

We are utterly at a loss to see how the above-enumerated 
charges can be included under the head of reasonable com- 
pensation for the use of the wharves. As a matter of history, 
of which there is plenary proof in the record (Record, p. 
61), and without which historical knowledge of such facet 
could be taken by the court, there were not in existence for 
more than a year after the running of the present lease 
eommenced (the lease commenced to run May 29, SSL; the 
erection of electric lights only began in November, 188]) 
any electric lights on the levee, and it is not denied that the 
rate of wharfage charged prior to the time when the actual 
use of such electric lights began was the same, equally oner- 
ous, as afier their completion. .“ The lessees were not com- 
pelled within any particular date to furnish eleetrie lights.” 
(J II. Menve, one of the defendants, Record, }). H1.) Ilow, 
then, can it be said that the shipping, which paid, prior to 
the time that the electric lights were turned on, a charge 
based upon the expense incident to the erection of said light, 
ever received or can receive any consideration for the money 
expended by them? We eould not present more forcibly 
this view than has been done by his honor Judge Pardee, in 
the case of Leathers vs. Aiken (“th Federal Reporter, prigre 
681), which case vas the immediate precursor of this, and is 
identical substantially, except that the bill of complaint in 
that Case did not contain the allegation with reference to 
the legality of a charge for original construction, Judge 


Pardee says (page OSL, Federal Reporter, volume 9): 
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“From these propositions, so well sustained by authority, 
the following are legitimate corollaries: No charges can be 
made on vessels landing at wharves of a municipal corpora- 
tion for facilities not furnished. The commerce of this year 
cannot be taxed to furnish facilities for the next year; no 
charges can be made on the promise to furnish facilities to 
commerce.” 


What else were these charges based upon? The expense 
to be incurred in erecting the electric lights and collected 
prior to the time that any light was furnished, but charges 
for facilities not furnished - taration of the commerce of one 
year to furnish facilities for the next year ; charges upon the 
promise to furnish facilities to commerce; all of which are 
denounced by Judge Pardee as illegal. Sueh are clearly 
tonnage duties and violate the letter of the law, and in the 
Parkersburg case above referred to Justice bradley states 
that it is conceded in the bill that the city of Parkersburg 
built the wharves; that the charge complained of was a charge 
for wharfage only, and, therefore, he refuses to inquire into 
secret intent of the body imposing the charge, and said that 
whether it was the one thing or the other—that Is, a whartage 
charge or a tonnage dutvy—musi be determined hy the ordi- 
nance or regulation itself. 

Accepting this as an accurate statement of the law, we 
eontend that wherever the ordinance or the regulation 
itself (as in this ease), which clearly establishes the fact that 
provision in terms is made for four things, to wit: 

The payment of $59,500 for piled bulkheads in the 3d 
district, S25 000 a year, provided for in section 11 of the or- 
dinance, to be appropriated to the building of additional 


new wharves yearly; a charge for electric lights; and $40,000, 
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set apart by section 26 for harbor police, are charges which 
ippear upon the face of the ordinance which clearly cannot 
be classe d as ¢ harges fo; thie Ne of thre wharves. They are, 
therefore, such charges as would have indueed, in the Park- 
ersburg case, a different conclusion by this Court had the 
ordinance there in question contained equivalent clauses, 
because then the Court would have been in a situation to 
determine. bry ify ordimance or regulation itself, whether it 
Was a charge for use ora prohibited tonnage duty. 


“Wharfage,” says Justice Bradley, “is a charge for the use 


fa wharf, made hy the owner thereof, by way of rent or com- 
ji nsation. A duty of tonnage Is a tax or duty charged for 
th privilege of eniering or loading or lying in a port or 
harbor, and can only be imposed by the Government. 
Whether a charge is wharfage or a duty of tonnage Is a 
question not of intent, but of fact and law. Of fact, whether 
it is ‘imposed for the use of a wharf or for the privilege of 
entering a port.” It might have been added, to make the 
detinition complete, ay for anvthing else than thie MS¢ of (f 
wharf. “Of law. whether aceording as the faet is, it is 


Wharfage or a duty of tonnage.” 


WHAT IS A TONNAGE DUTY 7” 


We think 1 of Vital Importance, li} the discussion of this 
cise, LO keep always clearly In mind ‘the exact distinction 
between a wharf charge and a duty of tonnage. 

We understand the fact that the rates are graduated by 
the size or tonnage of the vessel is of no consequence in 
this connection. Justice bradley so states it in the Parkers- 


burg case, and adds: 


oe 


FE RR IRIE 


15 


“This does not make it a duty of tonnage in the sense of 
the Constitution and the acts of Congress. So we have ex- 
pressly decided in several recent cases: Cannon vs. New Or- 
leans, 20) Wallace, o1¢; Packet Co. vs. Keokuk, 95 United 
States, SO: Packet Co. vs. St. Louis, 100 United States, 423: 
Guy vs. Baltimore, 100 United States, 454; Packet Co. vs. 
Catlettsburg, 105 United States, 559. When the Constitu- 
tion declares that ‘no State-shall, without the consent of 
Congress, lay any duty of tonnage, and when (ongress, In 
section 4220 of the Revised Statute =, declares that “ho vessel 
belonging to any citizen of the United States trading from 
one port within the United States to another port within the 
United States, or emploved In the hank, whale, or other 
fisheries, shall be subject to tonnage tax or duty, if such 
vesse] he licensed, registered, or enrolled,’ they mean by the 
phrases ‘duty of tonnage - and ‘tonnage tax or duty — tax 
or duty on a vessel for the privilege of entering a port, and 
although usually levied according to tonnage, and so acquir- 
Ing its name, it Is not confined to that method of rating the 
charge. It has nothing te do with wharfage, which ts a 
charge against a vessel for th: using Or lving at a wharf or 
landing. The one is imposed by the Government, the other 
by the COMET of the wharf or landing.” 

Just here we would add that any charge made against a 
vessel that is not “for using or lving at a wharf or landing ” 
anounts fo a prohibited charge In other words, any charge 
made in the name of wharfage charge, unless it be a com- 
pensation for the use of a whart, cannot be a charge on ae- 
count of proprietorship, but must be a charge imposed by 


the Government. 


o . ; ! . 
Hlas this court ‘di thie Parkersh rey CUIse oie ZZ thie cart vl oil 
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Saying that (ft charae. thaual if widy by pibvil od THLE / i head of 


16 


u harfage, cannot be so exorbitant as to justify the sh ip-owner in 
invoking the protection of the Constitution and laws of the United 


State S ? 


We think not, and our opinion is based upon the follow- 
ing guarded language of Justice Bradley, to wit : 


“It is obvious that the mode of rating the charge in either 
ease, Whether according to the size or capacity of the vessel 
or otherwise, lias nothing fo do with its essential nature. 

“Tt is also obvious that sinee a wharf is property, and 
wharfage is a charge as rent for its temporary use, the ques- 
tion whether the owner derives more or less revenue from 
it, or whether more or less as the cost of building and main- 
taining it, or what disposition he makes of such revenue 
cain in no way coneern those who make use of a wharf and 
are required to pay the regular charges : therefore, provided 
always, that the charges are reasonable and not erorbitant, 

“Tt is undoubtedly,” he adds, “a general rule of law in 
reference to all public wharves that the wharfage must be 


reasonabli Sas 


We therefore say that wherever the evidence shows, more 
especially where upon the face of the ordinance itself it 1s 
shown, that the charges are not reasonable but exorbitant, then 
under the authority of the Parkersburg case they cease to 
be wharfage charges and become a prohibited tonnage tax. 

Our contention therefore is that the moment we have 


shown that upon the face of the ordinance itself there are 


stipulations against the lessees which preclude the idea of 


compensation for use we have established the existence 
of a prohibited tonnage duty, and we therefore earnestly 
contended, upon the trial of the rule for a preliminary in- 


junction, that said injunction should have issued upon the 


% ee ney ee 
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face of the papers, because there was sufficient evidence lying 


On the fuce of the ordinance to show that It was unconstitu- 
tional, and that upon the trial of the merits the identical re- 
lief asked for in our preliminary Injunction would have to 
be granted, 

We therefore contended on the trial of that rule that the 
ordinary rule against the issuance of preliminary injunctions 
In such cases should have been relaxed, and that the uncon- 
stitutionality of the act velng patent Upon the faee of the 
ordinance should have been so declared. In the ease of 
Steamship Company US, Port WV l len ty. Wallace, }). Oey 
we find (Chief Justice Chase, the organ of the Court) an ex- 


te 1? 
i i 
i i 


position Ol the clause of the Constitution ‘Ly p) cable to this 
Cuse, and which has bye hn aaopted req uy ntlv since by thie 
Supreme Court, unsurpassed in clearness. Ile savs: 
° ? : R ’ ‘ | ¢ ‘ : : . ’ ; , 
“a is claimed. however. t L tly ‘iX IS [ol compensation to 


] ; i fe 77 ‘ »? ! 
the master and wardens, Whose duty It is to perform, when 


es || “] + | ‘ a Me } ha hs *. — ‘ ’ ¢yr't ‘ o, | Pha . | 
Cil q*t Upon it Var Plage? . % ‘ ‘ ; ‘ ra }) s 4 Willis st « «hb hf 
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| bit [ it paw iO Its | PREGA GULP? : > AICTE CEE PL (Jil Lit si Libit 
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CONStLILULIONaL Grounds as tis Stale jaws aulhorizing the 
1] 4: = 
Collection Ol piulotage. 


“But there are two answers to this proposition : 

The first-is that no act of Congress recognizes such | 
as that of Loulsiana as proper and beneficial regulations, 
while the State laws In r spect lw pilotage are thus recoy- 
nized. 


Phe second Is thy it tive rigiit to recover puiouige tLraed Tai 


pilotage, ils pore cory tye | by stil t isi Lion, rests not Oly it} 
State laws, but Upon contract Vilotage Is Colin ensation jor 
services performed; half pilotage Is compensation tor serv- 
ives Which the pilot has put himself in readiness to perform 
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and no offer to perform any. The State law is express. It 
subjects the vessel to the demand of the master and wardens 
whether they be called on to perform service or not. 

“It may be true that the existence of such a body of men 
is beneficical to Cominerce, but the same is true of the gov- 
ernment of the State, of the city government, of the courts: 
of the whole body of public functionaries. If the constitu- 
tionality of the charge for the benefit of the master and 
wardens can be maintained upon the ground that it secures 
compensation for services it 1s dificult to perceive upon 
what grounds the constitutionality of any State law impos- 
ing taxes for the benefit of the State government upon ves- 
sels landing in its ports can be questioned. 

“We think it quite clear, therefore, that the regulation of 
commerce made by the act before us comes within none of 
the limitations or exceptions to the general rule of the Con- 
stitution; that the regulation of commerce among the States 
is in Congress. We think, also, that the tax imposed by the 
act of Louisiana is, in a fair sense of the word, a duty on ton- 
nage. In the most obvious and general sense it is true 
those words deseribe a duty proportioned to the tonnage of 
the vessel; a certain rate on each ton. But it seems plain 
that, taken in this restricted sense, the constitutional provis- 
ion would not fully accomplish its intent. The general pro- 
hition upon the States against levying duties on imports or 
exports would have been ineffectual if it had not been ex- 
tended to duties on the ships which serve as the vehicles of 
conveyance. This extension was doubtless intended by the 
prohibition of any duty on tonnage. It was not only a pro 
rata tax which was prohibited, but any duty on the ship, 
Whether a fixed sum upon its whole tonnage or a sum to be 
ascertained by comparing the amount of tonnage with the 
rate of duiv. | In this view of the case the levy of the tax in 


question Is expressly prohibited.” 


i) 


As before said, this expression has since been uniformly 
adopted as a proper interpretation of the constitutional 


clause. 


In 20th Wallace, Cannon vs. New Orleans, Justice’ Miller 
referred with approval to the case above cited, and says, on 
}?. OSL: 


t 


“In the first of these cases ” (Steamship Company vs. Port 
Wardens, 6th Wallace, 51) “the late Chief Justice, who 
delivered the opinion, seemed inclined to guard against too 
narrow a construction of the clause lest its spirit and pur- 
pose might be invaded. He says ‘that, in the most ob- 
vious and general sense, it is true the words describe a duty 
proportioned to the tonnage of the vessel: a certain rate on 
each ton. Sut it seems plain that in this restricted sense 
the constitutional provision would not fully accomplish its 
intent. The general prohibition against laying duties on 
Imports or exports would not have been effectual if it had not 
been extended to duties on the ships which serve as the 
vehicles of conveyance. This extension was doubtless in- 
tended by the prohibition of any duty on tonnage. It was 
not only a pre rata tax which was prohibited, but any duty 
Olli the ship, whether il fixed Sulth Upon its whole tonnage or 
a sum to be ascertained by comparing the amount of ton- 
nave with the rate of duty.’ The other two cases” (State 
Tonnage Taxes; 12th Wallace, 212, and Peete vs. Morgan, 
1th Wallace, 581) “ fully sustain the proposition as we have 
stated it. 

“In saving this we do not understand that this principle 
interposes any hindrance to the recovery from any vesse] 
landing at a wharf or the pier owned by an individual or by 
a municipal or other corporation a Just compensation for 
the use of such property, 

“It is a doctrine too well settled and a practice too com- 
mon and two essential to the interests of commerce and 


—_— 
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oubt that for the use of sueh 


navigation to admit of a d 
structures, erected by individual enterprise and recognized 


everywhere as private property, a reasonable compensation 


- 


can be exacted: and it may be safely admitted also that it 
is within the power of the State to regulate this compensa- 


tion so as to prevent extortion, a power which is often very 


} } ? : 1 : 
properly deleg; ce te the local PPPULILIC Tau authority. 
ay gerne ; — " ke ; ; veins . . 
Nor ado We see any Penson whv, whena city o1 othe hiu- 
pa , ‘ ’ . ’ as : 
niempaill Y Is the ownhe»r ¢ =uci) Structures, healt hy ifs ila 


money, tO aissist Voss ls lined ne within its limits Wn pursuit 
f their business, the city should not be allowed tu exact 
and recelve this reasonable compensation is We 1] ils inedi- 
viduals. Put ny thas ere reise at this right COlyre prust he had that 
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if as not made to cover ai iolation of the ia feral Constitution in 


thie pol under consideration. 

“We are better satistied with this eonstruction of the Con- 
stitution from the faet that this 1s oneof the few limitations 
of that Instrument on the power of the States which is noi 
absolute, but which may be removed whoiiv or modified by 
the consent of Congress. 

“Tee CuSCS which have re cently COME before this eourt 1) 
which the State by itself or by one of its municipalities has 
attempted to levy taxes of this character clearly within the 
letter and the spirit of the constitutional prohibition show 
the necessity of a rigid adherence to the demands of that 
Instrument. Tf diardships arise in the enforcement of this 
principle, and the just necessities of a local commerce re- 
quire a tax which is otherwise forbidden, it is presumed that 
Congress would not withhold its assentif properly informed 
ana lis consent requested, 

“This is a much wiser course, and Congress is a much 


safer depositary of the final exercise of this Important power 


than the ill-regulated and overtaxed towns and cities, which 
are not likely to look much bevond their own needs and 


their own interests. 


as 
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“ We are of opmiion that the ordinance under whieh the 
levee dues were assessed upon the plaintiff’s vessel is uncon- 
stitutional and void.” 

We pause at the conclusion of this extract to say that if it 
were necessary to the commerce of New Orleans that money 
should be raised by taxation upon the shipping, entering, 
and lying at this port for the purpose of making original 
constructions and for the purpose of expenditures, as in the 
ease Of the harbor police, hot exclusively in the interests of 
commerce ; if It were necessary that so large a sum as fifty- 
Hine thousand dollars (859,000) for bulkheads was Heeessary 
to be paid in advance for thetr protection ; if twenty-five 
thousand dollars (25,000) per annum was necessary to be set 
aside for the construction of new wharves; if the sum of 
money expended after the collection of this wharfage tax had 
commenced and before the compl tion of the cleetrie liglits 
was necessary, and should have been charged against com- 
meree, the legal power lo make sueh charges should have 
been sought by the Citv of New Orleans at the hands of 
(Congress, and we ay venture to Say, in the language of 
Justice Miller, that if “the just necessities of a local com- 
merece ” were shown to that body to require such a tax, it is 
presumed that Congress would tot have withheld its assent. 
This, in the language of Justice Miller, wonld have been “a 
much wiser course, and Congress Is a much safer depositary 
of the final exercise of this important power than the ill- 
regulated and over-taxed towns and cities, which are not 
likely to look much beyond their own needs and their own 


interests.” 


There is no city in the United States to which this expres- 
sion of opinion is more applicable than the city of New 
Orleans | 

The only reason which we are able to assign for the ques- 
tion at issue in this case not having been sooner passed Upon 
by the highest court of the land is that the population of no 
city of importance in the United States has been willing to 
sleep so long upon their rights as the population of New 
Orleans. We are able, after diligent search, to find no ordi- 
nance of any city regulating wharfage which provides for 
the collection ¢a advance from commerce of money necessary 
to make an original construction. It would seem that this 
proposition with regard to the illegality of taxing commerce 
for original constructions ts too plain toadmitofserious doubt. 
As a matter of history, it is conceded that the original naked 
banks of the Mississippi river were free to the whole world. 
Their freedom was especially provided for in the treaty by 
which we acquired Louisiana. It is equally true that the 
right to charge at all, at any time, originated in the right of 
proprictorship, exclusive ownership. A private individual 
erecting a Wharf on lis own property has the same right to 
make a charge against any boat landing at his wharf as the 
city of New Orleans has. 

But such a right arose only when he had made, at his own 
expense, such improvements on his own front. | 

The city of New Orleans in this respect differs only in size 
froin the private individual. Her right to levy a whartage 
tax depends as absolutely as does that of the private indi- 
vidual upon proprictorship, and it is just as impossible 
for her legally to assess and collect a tax for any improve- 


ments to be made as it is for a private individual to collect 


23 


from the shipping for the use of his own naked bank money 
sufficient to erect a wharf, for the use of which he shall after- 
wards be entitled to a reasonable compensation. 

Bearing in mind this point, whenever any charge for 
wharfage is made for the use of a thing not in existence it 
ceases to be a charge made by virtue of proprietorship, and 
becomes a charge made by reason of some supposed govern- 
mental sovereignty. 

In other words, it is a charge made without any reference 
to the benefits to be received. | 

It is nothing more nor less than an exaction made by a 
power which the ship-owner cannot control, and it was par- 
ticularly to prevent such impositions as this that the pro- 
hibitions were inserted in the Constitution of the United 
States. 

This view, with reference to proprietorship, is distinetly 
recognized as correct by Justice Bradley in the Parkersburg 
case, so lately rendered. Ile says, in the closing part of his 
opinion: “The gravamen of the bill is really nothing but a 
complaint against exorbitant rates of wharfage. These rates 
are established by a municipal body, itself the proprietor of 
the wharves, and professing to act under the authority of 


State law.” 


OPPOSITION HERE MADE NOT CAPTIOUS, 


Under the law and evidence of this case we might with 
propriety have asked, as was dune in the Cannon case, that 
the ordinance in question be declared unconstitutional and 
null; but we were anxious to avoid any interference with 
the legitimate commerce of the port, and therefore have 


tendered six cents a tor, as shown by our bill, and only ask 


ad 
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that the decree of the court reduce the charge of wharfage 
from ten cents, as shown in the ordinance, to six cents. This 
course has met with approval in State Railroad Tax Cases, 
92 U.S., pp. 616 and 617, and entitles us to any and all re- 
lef possible to be eiven. 

In that case, however, there was no violation of the Con- 
stitution, either in the statute or in its administration: 
henee the greater necessity of having made a tender of so 
much of the tax as the parties complainant could reasona- 
bly have been charged. 

In the case at bar, we understand, as a matter of law, we 
were not under the same necessity to make a tender of a 
portion of the {aX, because We claim the ordinance im pos- 
ing it to be null and void and in conflict with the Constitu- 
tion, but out of abundant caution and with the sincere desire 
not to impede the regular working of the business in this ' 
port we have made the tender of six cents a ton, and, upon 
its refusal, have paid the tax under protest, about which 
there is no dispute. 

No inconvenience whatever will be caused the commerce 
of the port by sueh reduetion if the evidence relied upon 
were the sole test as to the unreasonableness of the charge. 
If it should be determined that the tax to raise a revenue> 


for an original construction ts unconstitutional the question 


of reasonable compensation vel non would not arise at all, 
but for the offer made by us in the bill to pay six cents, be- 
cause there can be no diseretion exercised by the city gove 
ernment acting under a law which is itself unconstitutional. ; 
In order to authorize the city governme it to sit in judgement 
at all upon the question as to whether the charge is a rea- 


sonable charge or not they must derive authority from an 


e 


yay" 
ordinance which is nut in conflict with the Constitution of 
the lnited States. 


HOW WOULD THIS QUESTION LE DETERMINED UNDER THE 


LAW OF LOUISIANA? 
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parties, and that thr CONC USION reached Wiis based solely 


upon what would be considered: a reasonable charge, accord- 


ing to the laws of Loulsiana, would the rate of ten cents a 
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charge of their cargoes, within the extent of their respective 
limits.” 

As before stated, the question of reasonable compensation 
vel non is a Judicial question, and must be decided upon the 
evidence adduced on the irial of each case. | 

What is the evidence in the case at bar? We have the 
undisputed testimony of a large number of intelligent wit- 
nesses, to be found in the record (pp. 155 to 278, covering 
143 pages), to the effect that the present charge is excessive, 
and that six cents a ton is ample to afford a reasonable com- 
pensation fer all the facilities offered, and to enable the city 
to keep in good repair the wharves. : 

Among these witnesses we call special attention to the 
testimony of E. A. Burke, the present State treasurer and 
late administrator of improvements of the city of New Or- 
leans. While occupying the latter position it was within 
his province to look specially after the wharves. He has 
made a more exhaustive examination of the question than 
ean be found in the archives of the city. Ile is a man of 
unusual intelligence, remarkable aqcuracy for figures, busi- 
ness tact, and a capacity for managing the largest enter- 
prises, aud paying an unusual attention to the smallest de- 
tails, that is conceded by all who know him to be remark- 
able. We invite special attention to his Exhibit “A” (page 
278 of the record). We also invite special attention to his 
testimony, to be found on pages 144-6 of the record, and 
pages 242,245. At page 209, after full questioning as to the 
details of the lease, we propounded to him the following 
questions, having previously read (the stipulations in the 
lease looking to an original construction), fo which we 


specially objected. 
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We asked the following questions : 


“Q. Now, [ wish to know if the various specifications, or 
any of them, just read, were eliminated, were exciuded, from 
this lease; or, in other words, if the lessees were not com- 
pelled to make the expenditures that have been enumerated 
in my question, whether the present rate of wharfage, with 
which you are familiar, would or would not be in excess of 
a reasonable compensation for the use of the wharves? 

“A. I believe it would be in excess—largely in excess. 

“Q. Largely in excess ? 

“A. Yes, sir. 

“(). I would state to the witness that we have in our bill 
of complaint signified our willingness to pay 6 cents instead 
of ten cents. I would like to ask you whether, eliminating 
the items I have just read, whether 6 cents a ton instead of 
10 would not be a reasonable compensation ? 

“A. The present rate, | understand, is 10 cents a ton for 
steamboats ? 

“Q. Yes, sir. 3 

“A. What is the question—say? 

on * Would not 6 cents instead of 10 be a reasonable 
compensation to the lessees for the requirements of the lease, 
eliminating the items which | speeified and which I contend 
are extra? 


“A. IT think so.” 


In making the above estimate it will be observed that 
Major Burke makes the most liberal allowance for unusual 
expenditures caused by the rapid decay of the wharves. He 
allows for a reconstruction in his estimate of the entire 
wharves every five vears (R., p. 278). He takes into con- 
sideration in his estimate of it that under the law the lessees 
are obliged to decrease their wharfage rates 10 per cent. for 


the third year, 20 per (cent. for the fourth year, and 20 per 


cent. for the fifth vear. Being questioned specially on thig 


Pont, he SVS - 


“T considercd that.deerease and against that regarded it 
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as more than offsed by the probable increased tonhage of the 


port in the course of that time. 

When asked whether as a matter of fact he did not know 
that the tonnage has not increased of late in New Orleans, 
he answered : 


“Well, | know there has been a very considerable change 
In the character of the Lonnage, but what has been the exact 
fivures—I have not examined the estimates, lut the change 
In the class of vessels ay have been, may have worked the 
change in the lonhiage ; but, =) far iis this future estimate 
which speak of, if was base | pon all thi probabilities ; the 
construction of railroads: the selecting New Orleans as a 
terminal point: the building of the jetties—all of those 
things, in my judgment, would produce, will produce, a vast 


Inercase in the tonnage oy ‘this pron by the time those reduc- 
tions would be enforced. 

”" / did terlee into consid ration all thie additional obligations 
that were pul upon the lessees in this lease over the former rates 
of whart tye fa 
No more intelligent nor pertinent testimony was ever 
offerred in anv ease than that civen in this by Major Burke. 
(R.. pp. 146, 203-42, 278-292.) 

Confirming substantially all that is said by this witness, 
we have the testimony of C. A. Eager (pp. 154-176) and 
Henry Ellerman (pp. 176-205), the lessees, who immediately 
preceded the por Sent defendants. Added to this we have 
the testimony of a large number of experienced =tenmboat- 


men familiar with the facilities offered by all the different 
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ports on the Mississippi and Olio rivers and their tribu- 
taries, and the charges therefor, showing a remarkable 
concurrence of opinion to this eflect, that for exorbitance in 


charges the wharf charges in New Orleans have no parallel. 


HARBOR POLICE. 


The testimony on this question is simply destructive. It 
shows that thirty thousand dollars ($50,000) per annum 


taken from commerce to support the so-called harbor police 


isa naked burden, without any benetits whatever; that the 


so-called harbor police is a myth; that the shipping Is com- 
pelled to pay extra for any services rendered them by the 
police; that there is organized and in constant use now on 
the levee a body of policemen under the charge of one Far- 
rell, who ruus the business on strietly commercial principles 
and with whom most of the steamboats and ships have reg- 
ular engagements, based upon the idea thatthere is no other 
police. As a matter of fact, beyond dispute the harbor po- 
live render the shipping no exclusive services. Whatever 
services, if any, they may render are services for the benefit 
of the whole body of citizens and not for the Spy clal benefit 
of commerce. 

ln this connection a strange accident happened to two of 
the witnesses of the defendants in giving their testimony 
secking to support the claim made by the lessees for electric 
lights. In giving testimony intended to show that the 
electric lielits were a necessity, two of the defendants’ wit- 
nesses inadvertently stated that the electric lights were of so 
much value that they dispensed with the necessity of a har- 


bor police, and added, as a matter of fact,as did many other 


oU 


witnesses, that there was really no such thing in existence as 


a harbor police upon which the shipping depended. 


| We invite special attention to the testimony of Captain 
I’, A. Blanks (pp. 150-'2), Captain O. P. Shinkle (pp. 152-'4), 

| Captain Andrew J. Carter (pp. 150-’42), and Captain A. M: 

: Halliday (pp. 260-78). 

TESTIMONY AS TO HARBOR POLICE, 

: M. N. Wood, owner and master of steamer Silver City 
and a director on the Red River Packet Line, says (R., 

: }). 156): 

; ee “With reference to the police, [ would say they render no 

special service to the shipping and are of no value in guard- 

: ing and watching freight; this is done at our expense. The 

: duties of the harbor police are duties common to the general 


police of the city; the benefits derived from their source 
are in no wai peculiar lo commerce. In all cases where we 
specially require their services, such as to quell riots, we 
not only do as a matter of fact pay them, but have always 
paid them, &c. The tax, therefore, upon the shipping. to 
defray the police expenses is a naked burden, without any 
benefits whatever to the shipping. The shipping interests 
require and receive no other protection than the common 
interests of all the citizens of New Orleans.” 


Captain J. E. Bron (R., p. 157) says, confirming the above 
testimony : 

“| know the rate of charges for wharfage in New Orleans. 
It is more by one-half, in my estimation, than Is necessary to 
pay the city of New Orleans, in my estimation, a fair com- 
pensation for the use of her wharves.” 


Captain Andrew J. Carter, of the Anchor Line (R., p. 
141), says: 

“Tam fully satisfied that the rate of wharfage charges in 
New Orleans is very excessive, and that the amount realized 
from the same is far in excess of what is necessary to com- 
pensate the city of New Orleans for the use of her wharves 
und to keep them in proper repairs even if we admitted 
what we deny—tliat the expenditure for police and lights 
(electric) is warranted.” 


To the same effect is the evidence of— 

J. L. Carter, R., 142. 

T. N. Seovill, R., 1438. 

Captain Jas. T. O. Pry, R, 146. 

H. O. Pry, R., 149. 

R. H. Smith, R., 149. 

Captain F. A. Blank, R., 150. 

Captain A. Dugas, R., 152. 

Captain ©. P. Shingl, R., 152. 

C. A. Eager, R., 154. 

Henry Ellerman, R., 176. 

Major E. A. Burke, R., 144, 205, 243. 

Captain A. M. Halliday. 

Exhibit “A’—Remarks of E. A. Burke, administrator 
of improvements of the city of New Orleans, to 
the council at a time antecedent to granting this 


lease and wholly disinterested. 


This paper is worth all other evidence in the record no 
either side. He shows by actual figures how exorbitant the 
wharf charges are and how much lower rates are practicable. 


This Exhibit A should be read in connection with his 


testimony with reference to the same (Record, pp. 145, 146) 
At p. 146 he says: 


“Tor full particulars and data upon which my judgment 
was founded in respect to the receipts and expenditures of 
former vears and the probable cost of the present mainte- 
nance, | would refer to my remarks as administrator of im- 
provements of the city, contained in the printed pamphlet 
marked Exhibit ‘A’ TI am satisfied that at a much less 
rate of wharfage equal facilities could be afforded the com- 
nierce of the port.” (Record, p. 146.) 


If any charge can be so unreasonable as to amount to a 
prohibited tax how are the courts to determine the question 
of reasonableness vel non ? 

We know of no way except upon evidence. 

In the case at bar most remarkable evidence appears on 
the face of the ordinance, which is the corner-stone of the 
lease, supplemented by a mass of uncontrovertible testimony. 
To this is opposed a rude mass of testimony given largely 
by parties In interest. 

The commerce of the port of New Orleans cannot flourish 
under such severe exactions. It is all important to know 
how far.local authorities can vo and not violate the constitu- 
tional inhibitions. 

To establish the rule that wharf charges, no matter for 
what made or how excessive, cannot be arrested by thie 
United States courts is to remit our ports to the tender 
mercies of municipal authorities, to make their discretion 
the sole measure of the burdens that commerce must bear, 
to obliterate all protection supposed to have been secured 


through the Constitution of the United States 
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It is difficult to conceive of a more glaring case than the 
one at bar. 


HOW WOULD THIS LEASE BE CONSIDERED UNDER THE LAWS 
OF LOUISIANA? 

Would its provisions harmonize with the requirements of 
the Civil Code? | 

We respectfully submit that there is no sanction in our 
law for such charges as are therein imposed. 

No law exists in Louisiana by which a tenant is made to 
furnish his landlord the means with which to erect tenements 
for which he, the landlord, can afterwards demand rent. 

In the absence of special provision in Louisiana leases re- 
quiring the lessees to replace the buildings that have decayed 
the lessees are not held to any obligation to rebuild. Any 
such stipulation in a lease would have to be based upon a 
consideration received, or to be received, by the tenant as an 
equivalent for so extraordinary an obligation assumed by 
the tenant. 

It was doubtless a knowledge of this law that induced the 
city council, in framing this ordinance, to require the lessees 
to restore all the wharves destroyed during their lease, 
whether by deeay or otherwise. 

Article 2717 of the Civil Code is specific on this subject, 
and reads: “The expense of the repairs which unforeseen 
events or decay may render necessary must be supported by 
the lessor, though such repairs be of the nature of those 
which are usually done by the lessee.” 

The reason why the lessor is compelled to repair and re- 
build that which has decayed is the same reason which com- 
pelled him originally to build it, in the eye of the law. 
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The law-maker evidently regarded a building that had 
decayed, that had ceased to exist, as ceasing to be the prop- 
erty of any one; and therefore no one, by right of proprie- 
lorship, could levy any tax relating in the remotest degree 
to it. 

Decayed buildings are as though they had never been 
built; their reconstruction must, of necessity, be made by 
and at the expense exclusively of the owner of the land. 
We therefore assert that if the provisions of this lease are to 
be construed exclusively under the law of Louisiana, the 
amount charged is largely in excess of a reasonable com- 
pensation. 

As illustrative of the correctness of the doctrine laid down 
by Judge Pardee in the case of Leathers vs. Aiken, where he 
savs the “commerce of this year cannot be taxed to furnish 
facilities for the next year,” we recall the court’s special at- 
tention to the undisputed fact connected with the electric 
lights in this case. 

They had no existence for many months after the present 
lease went into operation, and after repeated payments of 
the tax based upon the expense that would be incurred in 
the erection of the said lights, had been made. The expense 
of $59,500, incurred for bulkheads, was equally a tax for 
facilitics to be thereafter furnished, and is obnoxious also to 
the objection that the said bulkheads were designed specially 
asa protection for the general levee in front of the city and 
eannot properly be included under the head of wharfage 
charges. 

The same objection applies with equal force to the $25,000 
per annum required by the ordinanee to be expended in 


erecting new wharves; surely it cannot be said that this sum 


bad 
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of money, wrested year by year from the shipping, was, at 
the date of the passage of the ordinance, the money of the 
city of New Orleans with which she was to erect new wharves. 

To sum up the whole, without traveling in detail throagh 
the allegations of the bill and the mass of evidence, we do 
not hesitate to say that if the doctrines contended for by the 
defendants in this‘ease shall become the settled jurispru- 
dence of this country that the safeguards which in the 
Constitution of the United States were thrown around com- 
merece, a subject, perhaps, more jealously guarded by the 
framers of the Constitution than any other committed to 
their care, will prove of little value. 

Already we understand that some of the smaller cities and 
towns on the banks of the Mississippi river and its tribu- 
taries are inspired by amisinterpretation of the Parkersburg 
case, with the hope of replenishing their exhausted treasuries 
from the commerce that Is compelled to pay tribute to their 
wharves. 

In the language of Justice Miller, in the case of Cannon 
rs. New Orleans, we repeat, if such burdens are to be heaped 
Upoh commerce, let if be done by ( formal act of (Congress, 
which shall have the sanction of the whole people, and then 
the judiciary will not be subject to any criticisin for not en- 
forcing the guarantee swhich have heretofore been supposed 
to exist in the Constitution of the United States against un- 


just discrimination by any State. 


In the very words of Justice Miller: 
“This is a much wiser course. Congress 1s a much safer 
depositary of the final exercise of this important power than 
the ill-regulated and overtaxed towns and cities, which are 
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hol likely LO look much bevond their own needs and their 
own interests.” 


DANGEROUS PRECEDENT. 


The evil consequences of giving legal sanction to such 
provisions as are contained in this ordinance cannot be over- 
estimated. To confirm the present lease would be to vest 
absolute discretion in municipal corporations as to how great 
the burden shall be that they will Impose upon commerce. 
It must result in an utter destruction of the protection which 
eommerce has heretofore received from the Constitution of 
the United States. 

The decision of this question is of equal velue to every 
port within the United States. 

[t will be contended that unless Congress has intervened 
to prevent such a lease as is here contested the courts cannot 
interfere. 

The better position is that unless Congress has, by formal] 
act, permitted such charges the courts will uphold the con- 
stitutional protection—give vitality to its true principles. 

The spirit of the decision of this Court in the late ease of 
Wabash & ©, ay Co. vs. [hinois, 11S U, _# |). ye justifies 
this view. No State law can sanction exactions prohibited 
by the Constitution of the United States because Congress 
has not scen fit to aet. 

If the charge is not in the nature of a compensation it is 
not made by virtue of proprietorship, and is a tax for the 
benefit of the State or municipality, and is always added to 
the cost of transportation, and thus, as held in State Freight: 
Pax Case, 15 Wall, 252, it is “a tax, in effect, upon the privi- 


lege of carrying goods through the State or municipality, 
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and conflicts with that clause of the Constitution which gives 
Congress exclusive power to regulate commerce between 
foreign nations and between the States. 

No matter how indirect the action of the State, the courts 
will not permit an evasion of the constitutional require- 
ment. In State Freight Tax Case above referred to, at p. 278, 
this court said: 

“The tax is not compensation for services rendered by her 
(the State) or her agents. It is something Jeyond the cost of 
transportation or the ordinary charges therefor. Having no 
ownership in the railroads or canals, the State has no title to 
their income except so far as she reserved in the charters of 


the companies.” 


So we say here, the State and city having no ownership in 
the electric light works, they have no title to their income. 

That they make no pretense to such ownership is shown 
on the face of the ordinance, which is made part of the lease. 
At p. 20, P. R., see. 14 of ordinance 7079, will be found the 
following language: 

“On the expiration of said lease the lessee or city may buy 
suid electric apparatus at a value to be fixed by appraisers, 
one to be appointed by the city and one by the lessee, and, 
on failure to agree, they, the said appraisers, shall appoint 
an umpire.” 


Who owned this electric apparatus when the tax was im- 
posed upon the shipping and collected’ from commerce ? 
Neither the lessee nor the city, for they make distinet pro- 
vision for a future purchase, which stipulation means, in 
plain English, after we have exacted the taxes from com- 


merce and paid for these works we will make a divide. If 


IO 
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the city buys she must compensate the lessees for the plant 
which the lessees have paid for out of the taxes collected 
from commerce, and if the lessees buy they must pay the 
city for the use of the ground on which the plant is erected, 
and under this charming arrangement commerce is made to 
foot the whole bill, and when a new lease comes to be made 
the lessees will see to it that commerce is again made to re- 
imburse the fortunate purchaser for any outlay he may 
make, and then the process will begin anew of taxing com- 
merce for the use of her own structures. 

Can any device be more transparent? 

We need not go beyond the ordinance itself to deny own- 
ership in either the city or lessees, and if they are not owners 
by what right do they presume to tax shipping? = It can, 


only be by virtue of some supposed governmental sover- 


eignty which brings them within the constitutional inhibi- 


tion. 

[fit be settled law, as we understand it to be, that wharfage 
charges must be in the nature of a reasonable compensation, 
and this compensation is demandable by virtue of ownership, 
it must follow that ownership must preeede the demand 
for COTM PY nsation, and unless it does the charge eannot be 
included under wharfage, and is a prohibited charge, and 
the lease in question must be declared null and void. 

We perhaps have a clear right to ask its total annulment, 
but with a tender regard for the interests of the commerce 
of the port of New Orleans we only ask a reduction of the 
charge from the excessive fivure, ten cents per ton, to SIX, 
which we have always been willing to pay. No embarrass- 
ment can flow from such a deeree, and it will serve as a safe’ 


guide for the future. 


” 
od 


We ask that the judgment of the lower court be reversed. 
Respectfully submitted, 
Joun H. KeENNARD, 
Wa. Wirt Howe, 


Of Counsel for Complainants and Appellants. 


ADDENDA. 


Louisiana Civil Code, article 2717: 

“The expense of the repairs which unforeseen events or 
decay may render necessary must be supported by the lessor, 
though such repairs be of the nature of those which are 
usually done by the lessee.” 

Civil Code, article 455: 

“The use of the banks of navigable rivers or streams ts 
public: accordingly every one has a right freely to bring 


his vessels to land there; to make fast the same to the trees 
which are there planted; to unload his vessels; to deposit 
his goods; to dry his nets, and the like.” 


Article S638: 


“The corporations of cities and towns and other places 


may construct on the pubtie places, in the beds of rivers, 
and on their banks all buildings and other works which 
may be necessary for public utility, for the moving of ves- 
sels and the discharge of their cargoes, within the extent of 


their respective limits.” 
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MRS. CATHERINE M. AIKEN, ADMINISTRATRIX OF 
JOSEPH A. AIKEN, DECEASED, JOHN N. MENGE, 
JOHN J. BROWN, AND JOHN W. TOBIN, COPART- 
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OF JOSEPH A. AIKEN & CO., AND THE CITY OF 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 


Bricf on behalf of Defendants and Appellees. 


STATEMENT OF THE CASE. 
Act No. 7 of the laws passed by the Legislature of the State of 
Louisiana at the extra session of 1870, Section 12, grants to the 


Council ot the City of New Orleans * full power and authority to 


make and pass such by-laws and ordinances as are necessary and 
proper. * * + 7 7. * * 
To prescribe and collect rates of levee dues and whartage, and to 


designate the place for anchoring and moving ships, steamboats, 
and other water craft in the port of New Orleans, and to regulate 
and maintain the public peace on the same while in the limits of 
the City of New Orleans.”’ 

Under the authority thus conferred, the City of New Orleans 
entered into the contract made part of the bill of complaint ( Re- 
cord, p. 15 ) and adopted the ordinances therein recited, fixing the 
rates of wharfage. Under this contract defendants became lessees 
of the wharves of the City of New Orleans, and in consideration 
of their undertaking to keep the wharves and landings in good 


2 THE OUACHITA AND MISSISSIPPI RIVER PACKET CO., 7S. 
order and repair, and discharging certain other obligations recited 
in the contract, were granted the right to collect all of the wharf- 
age, at certain rates stated, the rates being such as were pre- 
scribed by the ordinance adopted January 17th, 1575, with 
certain modifications, the most important of which, as bearing 
upon this controversy, being that the rates of wharfage tor steam- 
boats was to be reduced ten per cent. the third year of the lease, 
and twenty per cent. for each ot the fourth and fitth years. 

Complainants alleging themselves to be owners of steamboats 
duly enrolled and licensed under the Act of Congress, and plying 
betw ecn New Orleans and other ports and places upon the Missis- 
sippi River and its tributaries, tiled their bill against the City of 
New Orleans and Jos. A. Aiken & Co., as lessees of the wharves 
to restrain the collection of their demands tor wharfage and to 
restrain them from proceeding at law to recover the whartage 
charges. 

Here as in the Parke rsburg case, ** It is contended that the city 
ordinance under which the wharfage was demanded is in conflict 
with the Constitution of the United States : and this is the ground 
on which the jurisdiction of the Circuit Court was invoked. 

Thecomplaint is: ** And under said name and guise as whart- 
age dues or charges, the said ordinance No. 7079, undertook to 
enforce and authorize the collection of an illegal and unconstitu- 
tional tax of $10,000 for the pay of the salaries of officers, clerks 
and other employés of the city of New Orleans, ' . 

* ao * * * * * * 

and the said ordinance No. 7079, undertakes te impose, under the 
name and guise of whartage charges or dues, a tax or revenue, 
which, during the term of said contract will amount to many hun- 
dreds of thousands of dollars, ete., etc. (Record, page 6.) 
* . oe * * * . * 
That the imposition of said pretended dues and charges for whart- 
age therefore amount to a charge, or tax tor entering said port, 
(Record, page 7), and that the imposition and collection of whartf- 
age tor the purposes mentioned in the ordinance 7079, **is in 
violation otf Article 1, section 10 of the Constitution of the 
United States forbidding any State, without the consent of Con- 
vress, from laying any duty of tonnage; of article 1, section 8, 
granting to Congress the power and authority to regulate commerce 
with foreign nations, and among the several States and with 
the Indian tribes Ss; of article 1, a 10, forbidding any State, 
without the consent of Congress, » lay impost or duties on im- 
ports or exports, except what may be absolutely necessary to 
execute its inspection laws; of article 1, section 9, ** no tax or duty 
shall be,laid on articles exported from any State,”’ and of the Act of 
Congress of April Sth, 1812, admitting the State of Louisiana into 
the Union, etc.”’ which Act guarantees the freedom of the Mis- 
sissippi river. (Record, pages 7 and 8.) 
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Finally, it is charged that the dues are ‘* nearly or quite 
double’ ** the fair, just and necessary compensation lawfully de- 
mandable from steamboats landing at the wharves designated and 
set apart, etc.” (Record, p.8.)  * y . ‘ 
And that no tax whatever can legally be imposed upon (Record, 
p. 11) commerce to defray the expense of original construction. 

A rule for an injunction pendente lite was taken, and the injunction 
denied,the Circuit and District judges concurring. Ouachita & Miss. 
River Packet Co. vs. Atken, 11 Federal] Reporter, p. 663. . The 
case then went to final hearing: was heard before Mr. Justice 
Woods, and Circuit Judge Pardee, and the bill dismissed. Mr. 
Justice Woods (Judge Pardee concurring ) delivered the opinion 
of the Court. Onachita Packet Co. vs. Aiken, 4 Woods, yer 

Ile said, referring to the Parkersburg case, 107 U. S., 705; 
‘*An examination of that case will show that none of the grounds 
upon which the collection of wharf: ige in this case is complained 
of can be sustained. * : ¥ . i 

‘¢ The ordinance and contract complained of in this case imposed 
charges tor wharfage only; that is to say the steamboats and other 
water craft from which wharf fage is collected are required to pay 
only for the use of the wharves, No demand is made of them for 
entering, loading or lying in the port or harbor.”’ ‘ ° 

* * e * hal * * * = 

‘*We have therefore, no ground upon which to interfere with 
the local regulation of wharf: age which is attacked in this case. 
The defendants are authorized by the local law to charge certain 
rates of wharfage. and there is no averment or proof that these 
rates have beenexceeded. The defendants are theretore protected 
by the local law in the matters of which complaint is made in the 
bill: and the local law is not in violation of any provision of the 
Constitution of the United States or in contravention of any Act of 
Congress.’ 


ARGUMENT. 
The Circuit Court was without jurisdiction of this controversy. 


As some of the complainants and all of the defendants are citi- 
zens of the State of Louisiana, the jurisdiction of the Circuit 
Court could not be invoked on the ground of citizenship. e- 
moval cases, 100 U. S., 459, and the bill therefore charges that 
the case is one arising under the Constitution and Laws of the Uni- 
ted States. But the averments of the bill and exhibits, do not 
bear out this statement. This case is in every respect precisely 
similar to the Parkersburg case, 107 U. S., 692. The bill of 
complaint seems to have been framed so as to include all of the 
objections to wharfage made and successively overruled inthe dif- 
ferent cases passed upon by this Court, commencing with the 
Cannon case, 20 Wallace, 577, and ending with the Parkersburg 
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case, and like all of these cases appears to have been dictated by 
a total misconception of the decision of this Court in Cannon's 
case. : 

The errors complained of are: Ist, that the ordinance under the 
name and guise of whartage imposed a tax for revenue to be de- 
voted to the general purposes ot the city; 2nd, that the ordinance 
authorizing the use of a portion of the revenues for the construc- 
tion of the wharves to that extent authorizes and levies an uncon- 
stitutional tax; 3rd, that the dues are excessive and beyond a 
reasonable compensation and therefore amount in substance to a 
tonnige tax, and violate the Constitution and the Act of 1812 
admitting Louisiana into the Union; and the 4th ground of error is 
but a repetition of the second as to original construction. 

In Cannon vs. New Orleans, 20 Wallace, 577, the city ordinance 
was declared invalid because 7” ferms it imposed a charge for 
entering or lying in the port, not as Compensation for the use of 
artificial facilities ; and as was subsequently suggested by the Court 
inthe Acokuk case,95 U.S., 89. **It did not appear that he 
(Cannon) had ever made use of any wharf or improved levee; and 
what we decided was that the City could not impose a charge for 
merely stopping in the harbor.” 

In /nman Steamship Company vs. Tinker, 94 U. S., 243, 
‘¢ The charges are not exacted tor any services rendered or offered 
to be rendered. If the vessel enter the port and immediately take 
her departure or load or unload, or make fast to any wharf, either 
of these things disjunctively brings her within the act, and makes 
her liable to the burden prescribed.”’ 

In Packe! Co. vs. Keokuk, 95 U.S., 85, the question of wharf 
charges was squarely presented to this Court, and it was decided 
that reasonable whartage dues could be charged and collected as 
compensation for artificial facilities turnished to commerce, and 
that such a charge was in no sense a tax or tonnage duty; that it 
was not a regulation ot commerce between the States, and did not 
interfere with the tree navigation of the river. In Packet Co. vs. 
‘St. Louis, 100 U. S., 423, the same question was again presented 
and the Acokuks case atlirmed. 

In licksburg vs. Tobin case, io0 U. S., 432, it was again decidéd 
that as the charges were made for the use of an improved whart 
and **they were not exacted for the mere privilege of entering or 
remaining in, or departing from the port of Vicksburg. The or- 
dinance in question does not therefore entrench upon the power of 
Congress to regulate commerce among the States, nor does it lay 
a duty of tonnage in the sense of the constitution.”’ 

In the Acokuk and St. Louis cases, it was admitted that the 
rates charged if due at all were reasonable. In the Vicksburg 
case the extent of the charges does not seem to have been dis- 
cussed, but the decision of the Court is put squarely upon the 
ground that the charges having been levied as and for wharfage 
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could not be held to be taxes or tonnage duties. But for the first 
time in the Catlesburg case, 105 U. S., 560, a bill in chancery 
was filed, which, as in this case after reiterating the objections 
made in former cases further charged that the whartage dues were 
unreasonable and excessive, and that the amount already collected 
exceeds the cost of erecting and preserving the wharf,’’ and were 
therefore tonnage dues and otherwise violative of the Constitution 
of the United States.” 

In that case the prayer of the bill was to restrain the collection 
ot all excesstve taxes, and it was, therefore, a stronger case than 
the present one, in which complainants ask that the collection of 
any wharfage at all be restrained. 

The Court held that the ordinance demanded wharfage or com- 
pensation for the use of artificial facilities, and nothing else. ** It 
is idle, atter the decision we have made, to call this a tax upon 
tonnage :’’ and further held that the demand of wharfage was not 
a regulation of commerce, or, ** If a regulation of commerce at all 
it comes within that class in which the States may prescribe rules 
until Congress assumes to do so,’” and the decision of the Cir- 
cuit Court susti ining the demurrer to the bill, was affirmed. The 
Court say: *‘* There is no hindrance to trying this question in an 
action at baie , Where the verdict of the jury or the judgment of the 
Court in oné or two cases would establish what is reasonable under 
the circumstances; and this being once established by the appro- 
priate tribunal, the Court of equity could restrain the excess.”’ 

This last case containing the statement that ** It is by no means 
apparent that they (the wharf charges) are excessive,’’ it was left 
to the Parkersburg case, 107 U. S., 692, to finally dispel the errors 
into which a cursory reading of the Cannon case had led. 

As we have already said, the Parkersburg case is exactly similar 
to the present case; that was a bill in chancery containing the 
same allegations of excessive wharfage made and levied for the 
express purpose of replenishing the City treasury and increasing 
its revenues, and a charge that the cost of the wharf had been col- 
lected over and over again. The bill was dismissed on the ground 
that as the parties were citizens of the same State, and the ordi- 
nance complained of exacted compensation (however exorbitant in 
amount) only for the use of artificial facilities furnished, there was 
no Federal question involved, and complainants could not invoke 
the aid of the Federal Court; and further, that the question of 
reasonableness of wharfage was only determinable by the laws of 
the State within whose jurisdiction the wharf was situated: ‘* So 
long as Congress sees fit to abstain from action on the subject, our 
conclusion i is, that it is entirely within the domain, and subject to 
the operation, of theState laws.” * * * * **the case cannot 
be claimed as one arising under the Constitution and laws of the 
United States.”’ 

It would seem, therefore. that the Circuit Court could not enter- 
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tain the bill in this case, because the ordinance providing simply 
for the payment of dues as compensation for the use of tacilities 
furnished, raised no question arising under the Constitution or 
Laws of the United States, and there were citizens of Louisiana on 
both sides of the controversy. Such was the decision of the 
Circuit Court, which dismissed the bill on these grounds. 

It is obvious that the use made of the wharf revenues has no 
bearing whatever upon the question of reasonableness or unreason- 
ableness of whartage, except as circumstantial evidence ; the ques- 
tion is, the value of the facilities furnished, and this is to be de- 
termined trom the facts of each particular case and not upon pre- 
sumptions based upon false hypotheses. It might turn out in some 
particular case that the rates would not prove to be a fair remu- 
nevation, and this is particularly true of a case such as this, where 
the lessees assume all of the risks, and are compelled to keep in 
order and rebuild immense and costly wooden structures, extend- | 
ing over some five miles of river front, and ever in danger of 
being destroyed by the caving banks of the Mississippi caused by 
its constantly shifting current. 


This suit having been brought before the decision of the Court 
in the Purkersburg case, and, we believe, before the pnblication of 
the Cal/lesburg decision, an answer was tiled and it was tried upon 
the merits, We scarcely think it necessary now to enter upon a 
consideration of the evidence, but if that were necessary the evi- 
dence not only establishes the reasonableness of the charges, but 
is strong enough to justify a higher charge. So much so, that in 
dismissing the bill tor want of jurisdiction, Mr. Justice Woods 
could not refrain from saying: ** We may remark, however, that 
the exactions of whartage are substantially expended for the bene- 
fit of those using the wharves and that the proot does not satisty 
us that the ri ates are exorbitant or excessive. 

The answer states that the City of New Oleans is authorized by 
law to regulate and fix rates of whartage, and that it has exercised 
that right tor a period of eighty years at rates always in excess of 
the present rates; that the portion of the wharves devoted to 
steamboats 1s the best and most valuable portion of the wharves, 
most centrally situated, and best adapted to their wants; that the 
rates Charged are nothing but a tair and reasonable remuneration 
for facilities furnished, and denies that any tonnage duty or tax is 
levied or atte mpted to be levied by the ordinance. It states that 
the revenue derived is expended for the benetit of commerce and that 
the electric lights, police and whartingers andclerks provided tor in 
the ordinance are necessary to commerce and of the highest 
advantage ; that the conveniences attorded and facilities furnished 
are greater than offered at any other port on the Mississippi River ; 
that the rates of wharf; ige are less than in 1875, and thirty-three 
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per cent. lower than the rates prior to 1875. And, finally, that the 
present whart lease was formed by a convention of all of the com- 
mercia! interests of the city; was first submitted to public bid 
at the rate of six cents per ton whartage tor steamboats, but no 
one would accept it at that rate and was finally adjudicated to 
defendants as the lowest, bidders,— that is those offering to charge 
the least whartage. 

The wooden wharves of the City of New Orleans alone, without 
counting the landings which also furnish facilities, occupy some 
25.200 feet of space, and defendants as whart lessees have charge 
of and are responsible for the maintenance and repair of all of 
these except some 4000 feet which are under the exclusive control 
of certain corporations. In all other cases while peferences in the 
use of wharves are granted, the lessees bear the burden of main- 
tenance. (Record, p. 56, 317, 315 and page 322 Section 2 of 
ordinance 7079 A. S.) 

The maps in evidence, and the wharf ordinance 7079, show that 
the landings occupy a still greater space. 

When the defendants took charge the wharves were in a deplor- 
able condition. (See photographs oftered in evidence, statement, 
p. 51, and testimony, Pilie, p. 115; Crebbin, p. 51.) 

During the first year of detend: ints” lease, trom May 29,1881, to 
May 29, "1882, they expended some $80,000 more on the wharves 
than they collected. (See statements A and B, pp. 126 and 127.) 

The banks of the river, in certain portions of the city are cav- 
ing banks, and is very difficult to build any wharves which will last, 
making annual rebuilding necessary (pp. 54 and 68). 

Besides the wooden wharves devoted to steamboats, there is a 
very large space of open ground back of the wharves which is ex- 
clusively devoted to their purposes, and this ground is valued at 
$371,000 (p. 55), and is not only the best adapted to steamboat 
purposes, but the only place on the river front at which the steam- 
boats could discharge and receive their cargoes to the same ad- 
vantage (pp. 62, 64, 65, 73, 78). So valuable is the steamboat 
landing, that three steamboat owners offered to pay the present rates 
of whartage, and besides, build and keep the levees in repair at 
their own expense, if allowed the exclusive use of a porfion of the 
steamboat landing (p. 65). 

It is amply shown by the testimony that the question of the rate 
of wharfage is nothing to steamboats as compared with the fur- 
nishing of facilities for rapid discharging, so that the vessels can 
always be under way earning frei ight, “and that owing to the extraor- 
dinary facilities furnished at New Orleans, the largest steamboats 
can arrive in the morning with cargoes of 6000 bales of cotton, dis- 
charge, and leave in the evening with a tull return cargo, a thing 
which couldn’t be done at any other port on the river in less than 
a week. On one occasion 3600 bales of cotton were discharged 
in three aad one-half hours (p. 103). Owing to the large space 
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devoted to steamboats the ditterent lots consigned to diiterent con- 
signees are divided as they came otf the steamboats and promptly 
carted away, the large s; ice allowing drays to drive in amongst 
the cotton and carry it away at once, leaving the whart and levee 
Open to the diseh irve and receipt Of new eoods. 

itv and benetit of the electric 


The testimony as to the necessit 
lights and pelice and clerks is overwhelming: it 1s shown that 
those chituse he lea were introduced by the commercial 


the police and lights save 
only in attording additional 
cooing the burden otf furnishing 
And the electric hehts and con- 


bodies who fy ped to frame ity tha 


Vast sums annually to commerce, not 
security, but in taking of! 
Wiils himen at their own « ypense. 
travention clerks and whartingers tacilitate the movement of car- 
vores and insure rapid discharge and delivery ot goods. 

We contidenth pray that the decree of the Circuit Court be 
ahirmed., 
GEORGE DENEGRE., 
WILLIAM 8S. BENEDICT, 
THOMAS i. BAY hee 
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Brief of Defendants, Appedles. 


IN EQUITY. 


ABSTRACT OF CASE. 


The complainants, appellants, complain of acontraet awarded 
defendants, by the city of New Orleans, State of Louisiana, on 
the 29th May, 1881, to collect wharfage dues trom water craft 
using the wharves, piers, and other conveniences of commerce 
erected in front of said city on the Mississippi river for five 
years, and they urge in substance, as assignnients cf error: 

1. That the city ordinance and contract purport to give a 
right to collect wharfage dues, whereas the charges imposed 
as Wharfage dues are in a large part devoted to the payment 
of the salaries of the public police force and wharf master of 
the city. 

2. That the said ordinance imposes such wharfage dues for 
the purpose of making new wharves, or original constructions, 
and same is a duty on commerce, and the city can not impose 
a Wharfage tax before it owns its wharves. 

3. That said charges are unreasonable and excessive. 

The defendants answered that the State of Louisiana by its 
legislature, authorized the city of New Orleans to pass all 
requisite ordinances to fix and regulate charges for wharfage 
on its river front for the convenierces furnished. That the 
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ra‘es as now fixed are greatly reduced from what they have 
been in all previous use of said wh irves. 

They deny that the eharges imposed for wharfage is a duty 
or tax on tonnage or commerce; ard devy that any other r- 
compense or compensation is imposed, except that which is a 
reasonable compensation jor the use of such wharves, 

They aver that the amouut paid under the contract for the 
wharfingers, c'erks, policing and lighting of said wherves, 
constitute a part or portion of the legitimate expenditures of 
the said city, necessary for, and used solely for account of said 
wharves, and for the convenience of the vessels using same, 
in their aid and tor their benefit. | 

That the rates for wharfage dues as established by the city 
ordinance, ave thirty-three percent. less than they bave been at 
any time beretcefore ; thatany water craft may land in front of 
said city where conveniences for commerce have not been pro 
vided, without expense; that the whartage charge as imposed 
ix reasonable ; the banks of the river in front of said city are 
constantly shifting, carrying aways aid wharves almo-t annual- 
ly by the force and effect of the current of the river, it being 
necessary to build some of wood, and that annual original re- 
construction ‘thereof become an absolate rm quisite. 

That the ordinance under which the contract in dispute was 
made, was framed by the representatives of all the maritime 
interests of sald port, who suggested wharfage dues to be im 
posed fer the convemences furnished at six cents per ton; that 
their recommendations were received and acted upon by the 
city of New Orleans through its council, and at public vendue 
no bid therefor was made ’t such rate, and that thereafter 
respondents made their bid which was accepted and is com- 
plained of herein. 

That ali water cratt using said wharves are satisfied with 
the rates of Whartage, except complainants, who do not pay 
one-fitth thereof. 


The State of Louisiana granted the right to the City of New 


Orleans to bui/d iwharves and provide for the payment of wharfage 


dues for the use thereof, 
See the City Charter, Acts of the Legislature of 1870, page 
oo, section 12, which provides ; 
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“That the Council shall have the full power and authority 
to make and pass sueh by-laws and ordinanees as are ne‘es- 
Sary and proper to regul.te and make improvements to 
wharves, * * * for cleaning the banks of the river, * * * to 
prescribe and collect rates of levee dues and wharfaze and to 
designate the place foranchoring and mooring ships, steam- 
boats and other water craft in the port of New Orleans, and to 
regulate and maintain the public pesce on the same, while in 
the limits of the City of New O:cleans.”’ 

Also ander Par. 13 of Sec. 7 of Act of La., No. 48 of 1871, p. 
147, which reads; “No leas+ of wharves or landings shall be 
made for a term greater than ten years; and no such lease of 
ferries or wherves can be made except upon adjudication au- 
thorized and subse quently accepted aud approved by the votes 
of five members of the Council.” 

Under this authority suid city acted, and the contract in 
question was the result, 

The points urged by appellants may be briefly stated ; 

1. Does the fact that the defendants are required by their 
contract to pay into the city treasury forty thousand dollars 
per annum for the payment of wharfingers, harbor masters and 
their employes; for the payment of the harbor police to main- 
tain order, care for and safely keep the cargoes of the various 
vessels upon said wharves; for the lighting of the wharves by 
gas or electric lights; constitute such a charge as is beyond 
What is known as a convenience of commerce, or impose there- 
by a duty or tax upon tonnage? 

2. Does the ordinance prescribe such pew works or original 
constructions to be paid for from wharfage dues, as renders it 
obnoxious to the Constitutional provisions complained of ? 

3. Is the charge imposed unreasonable and excessive ? 

The power of the State (in the absence of acts of Congress) 
was properly exercised, to authorize a lease of the wharves 
and collection of compensation for use thereof. 

Cannon vs. New Orleans, 20 Wallace, 582; Packet Co. vs. 
Keokuk. 95 U. S., 84 et seq.: Packet Co. vs. St. Louis, 100 U. 
S.. 425: Packet Co. vs. Catlettsburg. 105 U.S., 565; Trans- 
portation Co. vs. Parkersburg, 107 U. 5., 702. 
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ARGUMENT. 


FIRST. 

Do the requirements of the ordinance constitute a duty or 
tax on commerce ? 

It ic complained that a large part of the wharf dues are to 
he devoted to the payment of the salaries of wharf masters 
and the public police of the city, who render their services 
to the city, and not to co merce. 

The bill complains, not only of the sum devoted to the pay- 
ment aud maintenance of the harbor police for the protection 
of commerce, but as wel) to the amount devoted to the payment 
of the salaries of the wharfingers and other officers connected 
with the wharves, and with the lighting of such wharves under 
Section 26, of the specifications of the ordinance, p. 23. 

In tie case of Packet Co., vs. St. Louis, 100 U.S. 426, you 
were called upon, and detailed the duties of a harbor master, 
which are to a great extent those of awharfinger, and you said 
in that case, p. 427, services rendered by him in the execution 
of those duvies, would be“ in aid, and not a hinderance of 
commerce and navigation,”’ 

In the case of Packet Co. vs. Catlettsburg; 105 U.S., p. 562, 
you commented upon the duties of a wharfinger, and of the ne- 
cessity which was obvious of the appointment of such officer, 
and you stated, p. 565, that when it is considered that a wharf 
needs constant repair and care, that the compensation of the 
wharf master who must always be ready to locate the vessels, 
and collect the charges, is to be paid, and that where the 
character and extent of the improvements are not shown, it 
would seem that something more than characterizing those 
rates as excessive, is needed to invoke the restraining power 
of a Court of Equity. pe 

The same reasoning applies to the harbor police, who are re- 
quired for the protection of commerce along the river front of 
the city, for it is not to be presu'red that when the harbor 
master, Wharf master, and their various clerks have c'osed 
their day’s labor, that the vessels and their cargoes landed at 
such wharves are to be lett entirely without protection, after or 
before they lave left the ship’s tackle. It is to be presumed 
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they require protection, and ifa part of the dues paid by such 
vesselsis used for the maintevance of such officers, to guard 
such cargoes,we may well say that their services are “in the 
aid, and not a hinderance of commerce and novigation.”’ 


SECOND. 


It is urged that a portion of the wharf dues are to be used 
for and devoted to making original constructions ; that is to 
say, making new wharves. 

To solve this point, we refer to the Ordinance and its vari- 
ous specifications. 


By Section 4, p. 16, we find the Lessee was required to take 
the wharves in the condition they were on the 29th of May, 
1881, to repair them and keep them in order for five years ; to 
rebuild any of them which were damaged or destroyed, p. 17; 
to extend same further into the river to get a better depth of 
water, p. 17; to build additional new wharves under Section 11, 
p. 19, at a cost not to exceed twenty-five thousand dollars per 
annum; to connect the wharves together, p. 19; it being in- 
tended that the words, “new wharves,’’ should not apply to 
the rebuilding of wharves to replace those destroyed; and to 
make all such works and repairs under the supervision of the 
city officers, Section. 17, p. 21. 

~The foregoing provisions taken from the specifications, indi- 
cate the intention of the city to replace its wharves which had 
sunk into the river, or been destroyed from the usnal easual- 
ties of the current of the river, with new wharves, and to aid 
and facilitate the commerce of the port by connecting the vari- 
ous wharves, slips or piers together, which connections are 
styled “‘ new wharves,”’ aiding thereby the vessels using such 
wharves, and the facilities of the commerce of the port. 

It is shown by the evidence in this case that at the port of 
New Orleans, the bank of the Mississippi river is constantly 
shitting, and the sand or batture increases, in front of some 
parts of the city, and cuts away the banks at other parts of 
the city, causing the wharves to be built further out in the - 
first parts stated, and causing the demolition of the wharves in 
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the part secondly stated, requiring in each instance, ner 
constructions. 
Test'y Wm. Fagan, p. 45. 

“ J.B. Prague, p. 50. 

vs J. H. Menge, p. 60, 

“« Jesse K. Bell, p. 65. 

“Louis H. Pile, p. 68. 

* @B. dé. Bante, p. i. 

[t also appears from the evidence, that by reason of the 
vagaries of the current of the Mississippi river at that port, 
wharves cannot be built of any substance except wood; that 
no foundation of rock or other hard substance exists, and that 
notwithstanding the immense piles that are used for 
the wharves that are sunk into the bed of the river, to a depth 
in some instances of thirty or more feet, aud placed together 
in close clusters, well braced, jointed and capped, it is of con- 
stant occurrence that the falling of the river during the dry: 
season, Carries With it, not only the foundations in which these 
piles have been driven, but as well the piles and the super- 
sructures thereon, causing thereby, the wharves to be almost 
annually rebuilt. 

It is also in evidence that in cases where the wharves are 
erected in places where the river “makes,” as we use the term, 
and does not cave the bank, that the exposure to wind and 
weather, and the damppess of the climate, gives to such 
wharves the life of five years, requiring a new building thereof 
in that period of time, if not sooner destroyed. 


THIRD. 


It is complained that the charges allowed are unreasonable 
and in violation of the Federal Constitution. 

[t appears from the evidence that the requirements of the 
ordinance were suggested by the various maritime corporations 
and agencies In the port of New Orleans, whose committee 
framed the specifications under which the lease complained of 
in this case was advertised for bidders. 

That the requirements of such lease were necessary for the 
convenience of the shipping of this pert is necessarily to be 
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presnmed, not ouly from that fact, but as well as from its 
adoption by the city authorities, and also by the acquiescence 
therein of four-fifths of the shipping interests of said city, who 
have not complained concerning the charges averred ty com- 
plainant herein to be excessive. 

But that question is one not applicable, under the allega- 


t'ons of the bill in this case to be determined by a Court of 


Equity. 
This Court said in Packet Co. vs. Cattlettsburg, 105 U- S.. 
065, “there is no binderance to trying this question in an 


action at law, whether the verdict of the jury or judgment of 


the Court in one or two cases would establish what is reason- 
able under the circumstances, and this being once established, 
by the appropriate tribunal, the Court of Equity eouid restrain 
the excess.” 

Referring to the charges as imposed by the ordinance and 
the lease complained of in this case, and in this connection we 
will refer to the decision of Mr. Chief Justice Eustis of the Su- 
preme Court of Louisiana, in the case of the First Municipality 
vs. Pease, decided in May, 1847.) 2nd Annual, p. 538, 

In that case a claim was made fur the sum of $82, as wharf- 
age, due by the steamboat Sultana, a vessel upwards of 500 
tons burden, making one voyage a week. 

This charge appears to be at a rate exceeding fifteen cents 
per ton, and the Court says: p. 542. 

* The matter we are thus called upon to decide is purely admin- 
istrative. We are called upon to fix the sum which the muni- 
cipality may receive as wharfage, and to refure to award any 


sum beyond what we may deem lawtul, as a fair remuneration 


for their port expenses, actual, prospective and contingent, 
There could scarcely be a stronger illustration than this case 
offers, of the wisdom and truth of the dictum of Chief Justice 
Marshal, in the case of McCulloch vs. the State of Maryland, 
12 Wheaton, 430: “ We are not driven,’’ 
plexing inquiry, so unfit for the judicial department, what de- 
gree of taxation is the legitimate use, and what degre may 
amount to the abuse of the power.’’ The functions of that de- 
partment are, under the true theory of our Government, con- 
fined to those cases in which its authority cannot be ques- 


says he, ‘* to the per- 
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tioned, and its action will te consequently effectual. Second 
Municipality vs. Dunean, ante., p. 182. _ 

“If the Court were to reduce the amount as asked by the 
defendants, an accident might render its judgment not only 
contradictory to the very principle on which it would be foand- 
ed, but its execution an unwarranutable interference with 
things over which the municipal government must necessarily 
have the control.’’ 

‘The Government of each municipality is charged with the 
administration and police of its portion of the port, the preser- 
vation of the levee, as well as with its own financial affairs.” 

‘‘The authority delegated to them for the former object is a 
portion of the political power ot the State, cud its exercise ap- 
pertains to the public order, and involves the safety of the city 
in certain seasons of the year. The reasoning of the Chief 
Justice in the case cited, may be applied to a certain extent to 
the case under: consideration. The government of the munici- 
pality has determined that the rates of wharfage are due, as 
such; from this the State has not dissented. The responsibilli- 

ty of the act rests with the municipal government. The con- 
sequence of the interference of the judicial power in the details 
of its finances, can be readily foreseen. If it be appealed to 
in cases in which the amount of its imposts, taxes, or dues, are 
drawnh in question, and should exercise its authority in matters 
of detail, or those which may be considered as administrative, 
it is obvious tat the administration of municipal affairs must 
be arrested, unless the judicial power took upon itself the re- 
sponsibility of conducting them, and provided against the con- 
sequences of its decrees.” 

‘* Tt would seem, therefore, to be true, that, within a certain 
range, Which however it is not easy to define or limit, where 
there is an acknowledged right which is necessvry for the per- 
formance of a publie function and which is liable to abuse, that 
the measure of its use and abuse is rather a matter of legis!a- 
tive discretion than for judicial decision ; where there is no 
right, however small the burden or laudable the purpose to 
which it is applied, the judiciary must interfere. If this wharf- 
age is a tax on commerce, or on imports, or exports, it is un- 
coustitutional, however smail the amount. If it be not per se 
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uncon .titutional, the unconstitutionality depending according 
io the argument on the unreasonableness of the amount, the 
action of the judiciary is broaght direetly in conflict with the 
municipal administrative power or an administrative question, 
over which, it must be conceded, that the city government !s 
called upon to exercise to a certain extent discretionary power. 
The judicial action is put forth in favor of absolute, positive, 
legal rights; they must be separated by a distinct line of de- 
marcation from those which are subject to the action of other 


branches of the government, the interfereace with which must 


be avoided. Such is, as we understand it, the theory of our 
system; and upon the observance of the principle of leaving 
toeach branch of the government the performance of the 
functions with which it is vested, its success and durability 
depends.” 

* The force of the argument addressed to us presupposes 
that a proper case has been made out for the judicial power. 
The impolicy of this ordinance, the disastrous cousequences of 
imposing burthens on commerce, and the inevitable effeet of 
such a course of exaction on the interests of the State and city, 
may be as serions and as certain as is contended for on the 
part of the defendants.’ 

‘* We are far from believing that the charges imposed by the 
ordinance, are consistent with a proper and considerate view 
of those interests. The remedy for this can be had elsewhere 
than from the judicial power. With more enlarged views of 
public policy, the electors may apply at once a remedy to the 
evil; or the legislature itself may confine the exactions of the 
municipalities within fixed and reasonable limits. The States 
of the Union bordering on the waters of this great valley, and 
the great shipping interest of tke north, whose interests are 
most affected by our port charges, will be sure, in case of 
necessity, to call into activity for their protection the power of 
Congress to regulate commerce.” 

“It cannot be believed that, if it were attempted, a State 
holding the great entrance from the ocean to large and popu. 
lous internal States and cities, would be permitted, under our 
present political organization, to embarass. foreign and domes. 
tic trade by -unreasonable and unnecessary burthens; which 
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tions which had almost totally destroyed all wharves at that 
time, and the fact of such recommendations and specifications 
‘cannot be better exemplified to the Court than by a view of 
the photographie exhibits on file (in original by consent ), 
showing the exact condition of those wharves at or about the 
time when the specifications were prepared, and the present 
contract was advertised and let to the defendants, 


CONCLUSION, 


The gist of the brief and argument of complainant is, that 
the city had no right to improve its facilities for commerce, by 
the connection of its various wharves so as to make them con- 
tinnous, entailing an annual expense upon the respondents for 
that purpose of twenty-five thousand dollars per annum, or in 
other words that its charge as against commerce for such 
wharves is based, not only upon the fact of its ownership of the 
wharves as they then existed, but as well upon the expenses 
neces-sary to be incurred, by the lessees in the construction of 
equnecting wharves. 

Now it is evident from the Reeerd, by ordinance 2948 of 


1875, p. 13, that the rates now charged were fixed at that date 


regardless of the provisions embraced in the new specifications, 
made more onerous the duties of the lessees, and required them 
in addition tothe duties then devolving upon lessees, and upon 
the city itself during the peried of time that it maintained its 
own Wharves, and colleeted the revenues therefrom, expendi- 
tures greatly in excess of those previously incurred, with no 
corresponding increase of the revenues from shipping in port, 
but with a gradual decrease thereof during the lease, pp. 24 
and 25, 

If we take these faets in connection with those which are ap 
parent, viz: that for ten years prior to 1875, the city of New 
Orleans lost the sum, in round numbers, of one million tive 
hundred thousand dollars in the maintenance of the wharves; 
that the lessees, from 1875 to 1881, made no money as such les- 
sees from the greater rates then established, and which were 
more than those now complained of, and less than ever before, 
we find no reason in law or equity for the complaint in this 


ciullse, 


* 


Mr. High, in his work on Injunctions, second edition, says, 
that an injunetion should never issue where the objections can 
be heard at law, Section 64, nor against the exercise of authority 
of a municipal corporation relative to public improvements, 
Sections 1245, 1246 and 1270; and that where a diseretion is 
left in a municipal corporation by State authorities, a Court of 
Equity will not enjoin such discretion, Sections 1251, 1186, 1240 
and 1270, and more especially in a case such as this, where 
neither fraud or uitra vires is alleged. . 

The views of that author are in accord with those of Judge 
Dillon in his work on Municipal Corporations. Third Edition, 
Sections 103, 109, 112 and 562. 

As well as in accord with the cases from Louisiana, 

First Manicipality vs. Pease, 2 Anun., 558, 

Melpomene vs. City, 14 Ann.,, 452. 

City vs. Wilmot, 51 Ann., 65. 
And are not in contlict with those of any properly constitated 
Court. | 

The matters in contest herein have received judicial cogni- 
zance under this same lease by Judge Billings of the District 
Court of Louisiana, for the Eastern District of Louisiana; by 
Judge Pardee of the Cireuit Court, and by Mr. Justice Woods 
of this Court, their decisions being found in 9 Federal Re- 
porter, 679; Federal Reporter, 663; 16 Federal Reporter, 890. 

We pray the decree of the Lower Court be affirmed. 

Respectfully submitted, 
: W. S. BENEDICT, 
GEO. DENEGRE, 
THOs. L. BAYNE, 
Of Counse! for Appellees. 
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ALBANY & RENSSELAER IRON & STEEL CO. VS. GUSTAF LUNDBERG. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the southern district of 
New York, Greeting: 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the seid cireuit court before 
vou, between Gustaf Lundberg, placid, and The Albany and 
Rensselaer Tron and Steel Company, defendant, a manifest error 
hath happened, to the greal damage of the said The Albany and 
Rensselaer Tron and Steel Cotmipany, as by its complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinetly and openly, vou send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October 
next, in the said Suprema Court to be then and there held, that, 
the record ani proceedings afore ssid beng Inspected, the said Su- 

preme (Court MiaV cCallse further to be done therein to correct 

2 that error what of right and according to the laws and eus- 

toms of the United States should be done. 

Witness Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, this Ist day of September, in the year of our Lord 
one thousand eight hundred and eighty-three. 

int, South. Dist New York. ] 
TIMOTILY GRIFETTH, 
Clerk of the Circuit Court af the United States for the 
Nouthern District of New York. 


[Seal of U.S. Cireuit ¢ 
‘ 


Allow: 7 by — 
ALFRED C. COXE 


[ndorsed:] BE. & A. A. p. 425. Supreme Court of the United 
States, Crustal Lunedb re aoalnst Thre \lbanvy and it nsselaer Iron 
and Steel Company. Writof error [Stamped:] U.S. cireuit court. 
riled Se }>. |, 1S33. Timothy (iritlith, clerk. 


UNItep STATES OF AMERICA, see 
Southern District of New York, 4 
I, Timothy Griffith, clerk of the circuit court of the United 
3 States of America for the southern district of New York, in 
the second circuit, by virtue of the foregoing writ of error and 
In obedience thereto, do hereby certify that the following pages, 
numbered from five to three hundred and seventy, inclusive, con- 
‘tain a true and complete transeript of the records and proceedings 
had in said court in the case of The Albany and Rensselaer Iron 
and Steel Company, plaintiff in error, against Gustaf Lundberg, de- 
fendant in error, as the same remain of record and on file in said 
office. | 
In testimony whereof I have caused the seal of the said court to 
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2 THE ALBANY & RENSSELAER IRON & STEEL COMPANY YS. 


be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this third day of October, 
in the year of our Lord one thousand eight hundred and 
d eighty-three and of the fridependence of the United States 
the one hundred and elohith. 
[Seal of U.S. Cirenit Court, South. Dist. New York.] 
TIMOTILY GRIEEITTIL, Clerk. 


) Circuit Court of the United States tor the Southern District 
of New Yerk. 


Gusrar LUNDBERG 
ay st 
Tink ALBANY AND RENSSELAER TRON AND STEEL COMPANY, 
‘The clerk ef this court will please Issue a summons 1 the above- 


titled aetion. 


(Nord) 


a 


McDANIEL & SOUTHER, 
Plaintifi 's ttorneys. 


(Endorsed :) Cireuit court of the United States for the southern 

district of New York. Gustaf Lundberg ag’st The Albany 

( and Rensselaer Tron and Steel Company.  Praespe. Filed 
— Noy. a. Boece. 


United States Circuit Court for the Southern District of New 


Yo x. 


GusrTaAk LUNDBERG 
agaist 


The ALBANY AND RENSSELAER TRON AND STEEL CoMPANY. 


~. 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this aetion, 
and to serve a copy of vour answer on the plaintif’s atterney within 
we nity days after the service of this summons, exclusive of the dav 
of service, and in case of your failure to appear or answer Judgment 
will le take i} oalist Vou by le fault for the relief demanded i} the 
complaint. 

Witness the TLlonorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, at the city of New York, 
5 this 50th dav of November, in’ the vear one thousand eight 
hundred and « iehtv-one, 

[Seal U.S. C. C., 8. 2. of BR, FI 

(S'o'd) JOSEPIL M. DEUCEL, Clerk. 


McDANIEL & SOUTHER, 
Plaintiff's Atlorneys. 
Office and post-oflice address, Nos. 8 & 10 Pine St., New York. 
(endorsed 7 | hereby eeruly threat Ol) the [st day of December, 
ISS}, at the city of New York; in my district, | served the within 
summons upon the within-named The Albany and Rensselaer Lron 


“> 


GUSTAF LUNDBERG, 0 


and Steel Company by exhibiting to Chester Griswold, vice-president 
of said company, the within original, and at the same time leaving 
with him a copy thereof. 
Dated December 12th, ISS]. 
r. 5B. (S'g'd) HENRY E. KNOX, 
‘) [” rs i Marshal. N, DD. N. ¥. 


United States cireuit eourt, southern distriet of New York. (;Us- 
tuf Lundberg US, The Albany and Renss laer [ron and Steel (‘om- 
pany. Summons. MeDaniel & Souther, plaintiffs attorneys. U. 
S.cireuit court. Filed Dee. 12, 181. Joseph M. Deuel, clerk. 


10 Circuit Court of the United States for the Southern District 
of New York. 


GUSTAF LUNDBERG 
against 


The ALBANY AND RENSSELAER TRON AND STEEL COMPANY. 


The plarmtitl above named, by MeDaniel & Souther, his attorneys, 
complains of the de fendant above name dL, snd respectfully states to 
the court, upon his information and belief, as follows : 

lirst. For a first cause of action: 

l. The plamtud is nota citizen of the United States, but is an 
alien and subject of the kingdom of Sweden and Norway, and re- 

sides at Boston, in the State of Massachusetts. 
1] 2. The defendant is a corporation duly created and exist- 
Ine crnieds r the laws of the State of New York, ane Is i CItize lh 
thereof and of the United States, and has an office tor the transae- 
tion of business in the southern district aforesaid, to wit, in the 
city of New York. 

> On the 10th dav of February, 1Ss0, the plamtiff, by an instru- 
ment in writing, duly signed by him and by the defendant, agreed 
to sell to the defendant, and the defendant agreed to purchase from 
thre plaintitl, certain woods, wares, and me rchandise deseribed 1n) said 
contract, which. “al the prices thi a anid there agreed Upon by and 
between the parties, amounted, in the aggregate, to the sum of 
twenty-three thousand nine hundred and twenty-two jf, dollars 
(S25 022 5b) and whieh amount the defendant then and there agreed 
1’ to the terns oft etd contract, all of which 
LZ will, by reference to the said agreement, a copy of which, 

marked ae. ay is hereto annexed and made praart of this com- 
plaint, more fully and at large appear. 

|. Thereafter and on the {th day of June, 1880, the plaintiff de- 
livered to the defendant, in fulfillment of the contract aforesaid, 
marked “A.” four hundred and ninetv-eight tons seven hundred- 
weight two quarters and sixteen pounds of Swedish chareoal grey 
pig tron, of the brand NBG P Il, on the wharf in the city of New 
York, duty paid. The said iron had been shipped from Sweden in 
May, ISS), Which was as early a time of shipment as the platnciil 
Was able to ship that amount and quality ane brand of iron. The 
defendant received the same without objection, on the ground that 
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the amount thereof was slightly less than the amount of five hun- 
dred tons mentioned in said contract, and caused the same to 
1 be transported to Troy, in New York, end examined the same 
there, and then and there refused to accept or pay for the 
Same, OF} the erounad thisat the same Was not of tre quality and dle- 
scription call d lor by <tc eoutract. [pon the <r delivery of said 
geods plaintill duly rendered his bill for the same and demanded 
that the defendant should pay for the same thirty days after the 
delivery aforesaid, which bill the defendant refused to pay. The 
Interest on the amount of said contract paid from July 9, 1S80, to 
August 24, ISS1, amounts to the sui of one thousand six hundred 
and fourteen ‘ee dollars OSTEO TD). 
bh. Fhe platatit, Upon uel refusal, duly notified the defendant 
that he would proceed to sell the said iron on account of the defend- 
“ant, nial would liolel the detendant responsible for any loss 
| arising port the sad resale, After thre td refusal ana notice, 
anid at Varlots times during the Vear ISS] and down to ana 
Including August 21, PSST, the platmtil, in good faith and with due 
diligence, sold) the said) goods for the account of the defendant for 
the best price thist eoutad then nied there bya obtained, to wit, the 
sum oof sixtecn thousand five hundred and eighty-one 4), dollars 
(SLG0S1.71), dimounting, tovether with interest on sales from dates 
thereof to August 24, ISS1, to the sum: of sixteen thousand six hun- 
dred gind SCVCH 764 flo lars | (S16.004 0S), leaving au balanee due to 
the plamtil from the defendant of eight thousand, nine hundred 
and thirty 49, dollars (88,930.15), no part of which has been paid to 
the plamtul. 
6. The plaintiff paid, laid out, and expended for the defendant on 
such resale is and lor the Hecessary ana rt asoliable CX Pens s 
MD upon the same the sum oof one thousand eight hundred and 
seventy-four ,?,, dollars (SES7 E09), as will more fully appear 
from the account thereof, annexed hereto and marked “C,” by rea- 


son whereof the defendant became justly indebted unto the plaintiff 


} 


Wn ssid “llth 11) addition lo the bosadsnnnes afore mitt, amounting Peper ther 
tothe sum of ten thousand eight hundred and four “4, dollars 
(S1O,S0b 24). no part of which has been patd to the plamtit 
Second. The plamtil further shows to this court for a second sepa- 
rate cause of action is follows: 
l. The plaintif is not a citizen of the United States, but is an 
alien and subject of the Kingdom: of Sweden and Norway, and re- 
s1es ‘ul boston, 1) the Site of Massachusetts, : 
1G 2. The defendant is a corporation duly created and exist- 
ing under the laws of the State of New York, and is a citizen 
thereof and of the Lnited Stites, ani lisis an ottice for the transac- 
tion of business in the southern district aforesaid, to wit. in the eitv 
of New York. 
oo On the Pith day of February, 1SS0, the plaintiff, by an instru- 
ment in writing duly signed by him and by the dk fendant. agreed 
to sell to the defendant, and the defendant char’ ed to purchase of the 
plaratiil, certain other woods, Wiles, ana Didi rehandize deseribed in 
said contract, which, at the prices then and there agreed upon by 


a 


a 


-_ 


GUSTAF LUNDBERG, vo 


and between the parties, amounted in the aggregate to the sum of 

fifteen thousand nine hundred and twenty-eight 6; dollars 

(S15.928S46), and which amount the defendant then and there 

agreed Lo prey to the plarntifi according to the terms of said con- 
tract; all of which will, by referenee to said agreement, a 

l7 COPY of which, marked “B.” is hereto annexed and made 
part of this complaint, more fully and at large appear. 

t. ‘Thereatter, on or about the 9th day of June, ISSO, the plammtiff 
delivered to the defendant, in fulfillment of the aforesaid contract 
marked “B," 551 tons 16 hundred-weight 5 quarters and 12 pounds 
of Swedish charcoal grey pig-iron of the brand S BY Eand 8 B 
VE and NB" BAW on the wharf, in the city of New York, duty 
parid, 

Said iron was in accordance with the analysis furnished the de- 
fendant by the plaintiff on or about the 6th day of February, 1880, 
as specified in said contract. Said iron had been shipped from 
Sweden in May, ISSO, which was as early a time of shipment as-the 

plaintil? was able to ship that amount and quality and brand 
IS ofiron. ‘The same was received by the defendant and trans- 

ported to Troy without objection on the ground that the 
an ount so delivered was more than the econtraet called for, and Was 
examined by defendant in Prov aforesaid, and it thereupon refused 
to accept or pay for the same on the ground, alleged by it, that the 
the same was not In accordance with satd analysts. 

Upon-the said delivery of said) goods the plaintil daly rendered 
his bill for the same. and demanded that the defendant should pray 
for the same thirty dave after the «ds livery aforesaid, which bill the 
defendant refused to pay. 

The defendant, however, used of the said iren part thereof, to 
wit, nineteen tons seven hundred- weight and fifteen pounds, for 
which it preutel the poleatnatifl the agreed price, to wit, nine hundred 

and twenty-nine j)%, dollars (S92. 12.) 
1!) » The plaintitl, Upon such re fusal, duly notified the de- 
fendant that he would proceed to sel] the said iron Onl ac-. 
count of the defendant, and would hold the defendant responsible 
for any loss arising upon the said resale. After the said refusal and 
notice, and at various times during thie vear ISSI. and down to and 
including October 3, ISS1, the plaintifl in good faith and with due 
diligence sold the said woods for the account of the defendant for 
the best price that could then and there be obtained, which, together 
with the amount so as aforesaid retained and used by the defendant, 
amounted to the sum of eleven thousand two hundred and nine 74% 
dollars (811.2090.19), which. with interest on sales from the dates 
thereof to October 3, 1881, amounted in all to the sum of 
20) eleven thousand two hundred and twenty-six #8) dollars 
(s] 16.56). leaving tl balanee due to the plaintitl from the 
defandant of five thousand eight hundred and eighty ,'") dollars 
(So. SSO.60). no part of which has been petal to the plarmtil. 

6. The plaadnititl paid, laid out, and expended for the defendant 
on such resale, as and for the hecessary and reasonable expenses 
upon the same, the sum of eight hundred and eighty-five jj’ deol- 
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lars (8885.19), as will more fully appear from the account thereof, an- 

nexed hereto and marked “* D.” by reason whereof the defendant 

became justly indebted unte the plaintiffin satd sum in addition to 

the balance last aforesaid, amounting In all to the sum of six thou- 

sand seven hundred and sixty-five j}%) (86,760.19), no part of which 
hes been pad to the plamtil. 

21 Third. The plaintiff further shows for a third cause of 
action as follows : 

The plaintiff, to avoid unnecessary repetition, refers to and restates 
the allegations of the first abe second causes of auction hereinbefore 
alleged, and makes them part of lis statement of the third cause of 
action, : 

After the plaintit! had demanded and been refused payment for 
the ipon delivered to the defendant, as in the statement of said first 
snd second CuuUSseCSs of action Is ive reed, and after the plaintitl had 
elyen notice to thie defendant thasat he would proceed ti sel] the sale 
for the account of the defendant, the defendant refused to vive up 
th) , ssid Iron, except (>t) the prrvinerl by the plamtiut of six hun- 

dred and [Wenty-tWo ‘ea dollars (8622.67), the amount of the 
22 freight from New York to Troy, paid by the defendant, and 

\\ hich ihiount defendant demanded Irom pelaretill, although 
by the terms of this contract def rdant Wiis Loti nicl tw pray sald freight. 
Pharatit! there pond, 1) order tw obtain the sited ion and hake de- 
livery theroof to the several purchasers upon such resale, was com- 
pelle dtoand thd on or about the 6th day of August, ISSI, pury to 
the «fefendant the amount so demanded, which amount still remains 
due and owing from said defendant to said plamti: but the defend- 
cunit, although thereto requested, has not pata the same nor any par 
thereof. 

Fourth. And the plaintiff furtier shows fora fourth separate cause 
of action as tollows: 

The planta, io avoid Ubhece Ssalry repetition, re fers to and 
2 restates the salle entlons of the first anid second Callses of action 
herembetore alleged, and makes them part of this statement 

of the fourth cause of action. 5 

The plainti? did and pertormed for the defendant certain work, 
labor, and Sery wes it ane about the sale of sald ron for defendant's 
account, ave rred In) Siila several statements ot the first and second 
eatises of action, Which were reasonably worth, at the ordinary. and 
usual rates for such services, (ie sum of six hundred and sixty-nine 
of dollars (8669.07). 

Said sum is long since due and pavable from the defendant to the 
plammtil, but the defendant, although thereto r quested, has not paid 
the same nor any part thereof. 

Wherefore the plamtil demands judgment against the defendant 

for the sum of ten thousand eight hundred and four (444, dol- 
24 lars (STOS0-4.24), with interest thereon from the 24th of Au- 
rust, ISSi, and for the further sum of eight thousand and 
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fifty-six roo dollars (388,056.95), with interest thereon from the Srd 
day of October, 188], besides the costs of this action. 
MeDANIEL & SOUTHER, 


Attorneys for Complainant. 
(ttice and post-othice address Nos. 8 & 10, Pine street, N. Y. city. 


SouTHERN District or New York, | 
(uly and County of New York. j 
William V. McDaniel, being duly sworn, says that he is one of 
the atllornevs of the plamtitl in the above-entitled action, and that 
the foregoing complaint is true to lis own knowledge, except as to 
those matters therein stated to be alleged on information and belief, 
and as to those matters he belleves it to be true. 

Deponent further says that the reason why this verification 
is not made by sili playntitl is that he is not within said 
city ana County where deponent lias bits place of business, hor within 
the cOuUnEY where deponent resides, and that the souree of deponent’s 
knowl dae and the grounds of his belief of the allegations of said 
complaint are derived from the POSSESSION ly sill attorneys of 
thi plarntitl of coples of the written Instruments referred to therein 
and the inspection thereof by deponent, and also from information 
derived from said plamttt and from letters from the defendant re- 
specting the same. . 


‘(S¢'d) W. V. MeDANIEL, 


a3: 


5” 


a’? 


Sworn to this 50th day of November, ISS1, before me— 
[NOTARIAL SEAL. | (Sod) HAROLD G. CURTIS, 
Notary Public, Nings County. 
Cert. filed in New York county. 
2h A. 
Copy of f ontract. 


I, Grustaf Lundberg, agent for N. M. Il6glund’s Sons & Co., of 
Stockholm, weree to sell, and we, Albany & Rensselaer Tron & Steel 
[ «.. Troy, N. Y ‘ yr Pree ic buy, thi -following Swedish charcoal grey 
pig-iron, viz: O00 tons of brand NBG PTL, at a price forty-eight 
(S45) dollars, American gold, per ton of 2,240 1bs., delivered on wharf, 
New York, duty paid; payment in gold, in Boston of New York funds, 
within 8&0 davs from date of ships entry at custom-house: shipment 
from Sweden, say May next, or sooner if possible. 

The above quantity hereby contracted for to be subject to such 
reduction as may be necessitated by natural obstacles and unavoid- 
able accidents. 

The seller not accountable for accidents or delays at sea. 

Signed in duplicate. 
97 Boston, keb’y 10th, 1SS0. 
Accepted. 
GUSTAF LUNDBERG. 

Accepted. 

ALBANY & RENSSELAER IRON & 
STEEL CO., | 
SELDEN E. MARVIN, Treas’. 
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{ Oy of (ontract. 


I, Gustaf Lundberg, went for N. M. Hlo6elund’s Sons & Co., of 


Stockholm, dere LO st ll. ana Wwe, Albany WN Rens laer fron XA Ste el] 
C’o., Troy. N. ¥ , ALTE 10 buy, the following Swi dish chareoal prey 
pig-iron, VIZ! S00 tons of brand ' 1} V i Nb : 1} IK. at a price 
forty-eight (SES) wee Arne rean pons, prer Loon) of 2 24) Ibis. deliv- 
ered on wharf, Ni y York, duty pt 1; “said iron to be in accordance 
il saa beuis ign Riedel the Albany & Kens, lron & Steel Co. 
in Mr. Lundbere’s letter of 6th Fel vy, S027 pavinent in gold in 
Boston or New York funds, within 30 days ftom date of ship's entry 
weel Th, Sal v May next, or earlier 


at custonmi-lhouse » shipment from s 


if possible, 
ihe above juantity hie reby contracted lor to be subject lo such 
reduction as may be necessitated by natural obstacles and 
23) unavoldable accidents, 
The seller not accountable for accidents or delays at sea. 
Signed in duplicate. 
Boston, February 11th, 1880. 
Accepted, 
GUSTAR LUNDBERG. 
Accepted. 3 
THE ALBANY & RENSSELAER IRON & 
STEEL Co., 
SELDEN E. MARVIN, Treae’r. 


30) wg OHug 


Aecount of har penses foil Pivy- Tron Ny /i/ for le. ot the A/hany A ii NSSE- 
laer Tron and Nie] Conny, licludes i; ‘ii ( 0) niraet Marked A. 


ISSI. 
March 21. To eash, labor, & fre ielit on lot to Park Bros. & 
(‘> : ’ 2 60 
™ 2. 6”) GASH, ae, AY freieht on lot to Lobdell & Co. 21 40 
i <i whi 1 16 


May 'G.. *- ook: 1 Y freielht on lot to Balt. Car 
i ee oe PRS Ne Saver IS Desig ie aa 35 


July 2). “ cash, freight on A. Whitney « x Sons’ ie o> oD) 

” eo eee © “ soe 0) 27 
Aug. cs freight onSin neer, Winnick& Coe“ ~2 556 

a ga lee 8 Interest allowed oars eae 16 0 

ie gg freight on Carr & Crawlev’s lot ies aii 13 Oo 

' — . “ Huseer, fiowe €& Co.....-. «1263 82 

, | hoe 6 ave ° ™ ee & 
me ee On eee yo Td 
7. Oe CONN i ls ca de SS 


S1,874 09 


i ae 


OC OLE EG NEP LAE A EES 
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ol oe 


Account of bape WSES OF Pig-Tron Nold for Ae. thee Albany AY Rensselac r 
fron V Steel Company, Ineluded hi Contract Marked B. 


LSS1. 


March 26. To cash, labor, & freight on lot to Lobe 1] « Co. ve 10 
Ae oO s * broker: ire “ 1 74 
July 25. “ “ freight on A. Whitney & Sons’ lot-.- 7 OO 
pase hws 7 brokerage #3 3 "aka ot 
Aug. 6. “ “ freight, &c., on Carr & Crawiey’s lot . 20 YO 
Am 2.3" “ “ “ TIussey, Howe & Co.'s 
i 10 43 
Oct ~~ ‘ ' . Lobdell Car W heel Co.'s 
Oe Cn menial, ont a D133 36 
#3 ied es interest allowed on Lobdell Car Wheel 
| a sr ene pee m 9) 75 
ms sa “ —Jabor on Lobdell Car Wi peel Co.'s lot. fo S4 
en “ insurance on Lobdell Car Wheel Co.'s 
lot i eis aid ac al al i n ot oO 
zs platy = broke ‘rage on Lu bd MW Car Wheel C 0.'S 
lot_ rere ema SS ER ae 10 OD 
. oA es « ~ eable messages to date. Cad ee ne a et ee ov 63 
SSO 19 
v2 (Endorsed :) U. S. circuit court, southern dist. of N.Y. 


Crustal Lundberg against The Alb: iny & Rensselaer Tron and 
Steel Company. Complaint. MeDaniel & ‘Souther, att’ys for plain- 
tiff, Sk JO Pine street, New York. To the defendant, Chester Gris- 
nt lsq., vice-president, yh) Dros vlw; av, N. 7. city, (U. Ss. circuit 
court. Filed Dee. 12, ISS1. Jose }) hy M. Deuel, clerk. 


(leurther endorsed :) 


| hereby certify that on the Ist day of December, ISS], at the city 

New York, in my district, | served the within complaint upon 
the within-named The Albany and Rensselaer Tron and Steel Com- 
pany by exhibiting to Chester Griswold, vice-president of said com- 
pany, the within original, and at the same time leaving with him a 
copy thereof. 

Dated December 12th, 1SS1. 

(Sig'd) HENRY EF. KNOX, 
U.S. Marshal, S. D. N.Y. 
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| ". S. Cireuit Court. Southern Distriet of New York. 
GGsrar LUNDBERG . 
ada inst 
Tue Atpany & ReENssELAER Inox & STEEL COMPANY. 


Sin: Please ehter Our appearance its attorneys for the defendants 
in this suit. 
Yours, &e., PARKER & COUNTRYMAN, 
Attorneys, forner of Slate & Lodge Sts., 
Albany, N.Y. 
Dated Albany, December 14, 1SS1. 


To Joseph M. Deuel, Esq., clerk of the U.S. circuit court, south- 
ern dist. of N.Y. 


(idorsed :) UL S. cireuit eourt, southern dist. of N. 2. Crustal. 

Lundberg ag’st The Albany & Rensselacr Tron & Steel Com- 

od preany. Notice to enter ppreoararee., Parker AY Countryman, 

utt'ys for deft. U.S. cireunit court. Filed Dee. 15, SSH. 
Joseph M. Deucel, clerk. 


3 Ae Answer. 
In the Cireuit Court of the United States for the Southern District 
of New York. 


GUSTAF LUNDBERG 
aU rst 
Thue ALbaxny AND RENSSELAER TRON AND STEEL COMPANY. 


The defendant, uswerlng the plaintil in this action— 

lirst. Asananswer to the whole complaint, denies any knowledge 
or Information sufiicient to form ai beltef whether, as alleged, the 
plaiitill Is not a citizen of the United Stites, or Whether he ds an 
alien and subject of the Kingdom of Sweden and Norway. The 
defendant also denies that it has an oflice for the transaction of its 
general business in the southern district of New York, or in the 
city of New York, and the defendant allewes that its only Proper, 
regular, and general office and place ef business is in the city of 
Troy, In the northern district of New York, where it transacts its 

business and where it is established and located hy law 
ow and by the-terms of its charter, and where it resides. The 

defendant therefore objects and insists that this action is im- 
properly commenced in the southern distriet of New York, and that 
this court has no mghtful cognizance or jurisdiction thereof, and 
the defendant prays for Judgment that the action may be dismissed 
aecording ly, 

Second, For another and separate answer and defence to the entire 
complaint, the defendant denies that on the 10th day of February, 
Iss0, or on the Pith day of February, ISSO, or at any other time, it 
made, signed, or authorized either of the ednt racts therein alleged, 
orany contract Whatever, with the plaintiff, in his own right or in his 
own behalf, Whereby the plaintitfagreed tosell to the defendant, or the 
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defendant agreed to purehase of the plaintiff, any goods, wares, Mer- 
chandise, or iron of any kind or description whatever. And 
Od the defendant alleges that the contracts mentioned and re- 
ferred toin the complaint were in fact signed and made by and 
between the defendant, of the one part,and the firm or copartnership 
of No M. Hoglund’s Sons & Company, of Stockholm, in the King- 
dom of Sweden, of the other part, the plaintiff acting merely as the 
agent of said firm of N. M. Hoglund’s Sons and Company in nege- 
lating and making suid contracts, ana hot otherwise : that the said 
firm of N. M. THoglund’s Sons and Company were the real and sole 
owners of said tron referred to in said contracts and in the com- 
plaint at the time of the sale thereof, and are the sole owners of said 
contracts and of any and all claims and interests founded on or 
crowing out of said contracts, and the plaintiff is net the owner 
thereof nor the real party in interest as the owner of such claims 
OS or otherwise, and he is not the proper party plaintiff to this 
action, and therefore ought not to have or maintain the same 
against the defendant. | 

Third. For another and separate answer and defence to the first 
eount or cause of action alleged In the complaint, the defendant de- 
nies that on the 10th dav of February, ISSO, or at any other time, 
it made, signed, or authorized the contract therein alleged, a copy 
Whereof is annexed tothe complaint, marked “A;” and the defend- 
ant alleges that the following clause was in fact contained in and 
Wiis pear anid parce] of the said contract as mmade and entered Into 
by and between the said partie <,to wit: “Said iron to be in accord. 
anee With an analysis furnished in Gustaf Lundburg’s letter of 6th in- 
stant.” Defendant further alleges that said Gustaf Lundberg, the 

plaintiff, as agent of the firm or copartnership of N. M. 
ost Hoglund’s Sons and Company, of Stockholm, in the King- 
dom of Sweden, had on the previous ith dav of hebruary, ISSO, 
written and sent a letter to, and which was duly received by, the 
li te ndant, proposing and othe rine for ~ile to the defendant Wy tons 
NB GP TD Swedish charcoal grey pig-iron, as per analysis herewith, 
at SIS per tonon wharf, N.Y. duty paid, 50 davs:" and the analysis 
r ferred to and contained in said letter was as follows: “NBGP H 
phosph.. 03 (three-hundredthsof one percentum), sulphur trace; sili- 
con, 0 (90 hundredthsof one percentum).” Thatthe plaintiffassueh 
agent as aforesaid, in and by the said contract, agreed to sell, and 
the deferdant agreed to buy, iron, as mentioned in said contract, 
and of the quality deseribed in said analysis, and not other or dif- 
ferent, and the plaintiff, as such agent, duly warranted that 
ht) the said iron was of the brand and quality aforesaid and did 
not contain any other or different metals or substances In 
any larger quantities or proportions than as represented in and by 
said analysis; and the defendant relied upon the said warranty in 
making the said avreement to purchase the said iron. 

The defendant denies that the plaimtith on the Oth dav of June, 
ISSO, or at any other time, de livered on the wharf in the city of New 
York, or at any other place, any tron in fulfillment of said contract, 
but admits and alleges that on said 9th day of June he delivered 
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on said wharf as such agent as aforesaid under said contract, and not 
otherwise, 498 tons seven hundred-weight two quarters and sixteen 
pounds of Iron, Which was not accepted by defendant in fulfill- 
ment of said) contract, but merely received and trans- 
4] ported to its place of business in ‘Troy, New York. to be there 
examined and analysed, and if found to be of the quality and 
description require d 1 the terms and conditions of id contract to 
be then finally aceepced and paid for by the defendant within 30 
days; that the defendant, as soon as the said iron arrived at its seid 
place of business, caused the same to be carefully and duly exam- 
med, tested, and analysed by competent chemists, when it was dis- 
covered that said iron was not in fact of the description or quality 
required by the terms and conditions of said contract, but of an in- 
ferior quality, and that it contained a larger proportion of other 
metals and substances than as warranted, represented, and stated im 
said analysis referred to in and made a part of said contract, to 
‘2 wit, more than three-hundredths of one per eentum of phios- 
phorus and a much larger quantity or proportion of that 
substance, more than a trace of sulphur and a considerable quantity 
of that substance, and more than ninety-lhundredths of one per 
centum of silicon and a much larger quantity or proportion of that 
substance, so that said iron was thereby rendered improper and untit 
for the use for which it was designed and purchased by the defend- 
ant; that the defendant immediately notified the piamtitfof the re- 
sults of said examinations and analysis and of the defective quality 
and conditions of said iron, and refused to aceept or pay for the same, 
on the vrounds that the same wes not of the quality or deseription 
called for by said contract and the analysis therein referred to. The 
defendant denies any knowledge or information sufficient. to 
45 form a belief whether the plaintiff has sold the said iron or 
voods for the account of the defendant or for the best price 
that could be obtained, or for any price, or for any sum of money 
whatever, or whether the plaintiff has paid, laid out, or expended 
on such resali any subi of Money whatever for Hecessary and reason- 
able expenses, and it therefore denies each and every of said allega- 
tions; and the defendant denies that there is a balanee due to the 
plaintill from the defendant of SSS0.15, or any other balance or 
sum Whatever, under said contract or otherwise. And the defend- 
ant also dentes that it has become or now is justly indebted to the 
plaimtitfin the sum of SILS74.09, or any other sum, for expenses in 
making the resale of said iron, or otherwise. 
Lf Fourth. For another and separate answer and defence to 
the second count or cause of action alleged in the complaint, 
the defendant alleges that the letter referred to in said contract 
marked B, annexed to the complaint, had been previously written 
and sent by Mr. Lunberg, the plaintiff} as agent of the firm or co- 
partnership of N. M. Toglund’s Sons and Company, of Stockholm, 
in) the Kingdom of Sweden, under the date ot February (). ISNO. Sit. 
ting forth the analysis of the said brand of iron as follows: * Car- 
bon, .0 (five-tenths of one per centum); graphite, 3.7 (three and seven- 


tenths of one per centum); silicon, .75 (seventy-five hundredths of 
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one per centum); phosp., 24 (twenty-four thousandths of one per 
eentum) : sulphur, OY (two-hundredths of Ole per centum): abera- 
nese, OS (six hundred and cighty-four thousandths of one per 
45 centum); that the plamtill, as such agent as aforesaid, in 
and by said contract, agreed to sell, and the defendant agreed 
to buy, iron as mentioned in said contract and of the quality de- 
seribed in said analysis, and not other or different, and the plaintiff, 
as such agent, duly warranted that the said iron was of the brand 
and quality aforesaid and did not contain any other or different 
metals or substances In any larger quantities or proportions than 
as represented in and by said analysis, and the defendant relied 
upon the said warranty In making the said agreement to purchase 
the said iron. 
The detendant denies that the plaintiffjon the 9th day of June, LSSO, 
or atany other time, delivered on the wharf, in the city of New York, 
or at any other place, any tron in fultillment of said contraet, 
Ht but admits and alleges that on said Oth dav of June he deliv- 
ered on said wharf, as’ such agent as aforesaid, under said 
contract and not otherwise, 551 tons 16 hundred-weight three quar- 
ters and twelve pounds of iron, which was not aecepted hy defend- 
ant in fulfillment of said contract, but merely received and trans- 
ported to its place of business in Troy, New York, to be there exam- 
ined and analysed, and, if found to be of the quality and deseription 
required by the terms and conditions of said contract, tobe then finally 
accepted and paid for by the defendant within 50 days; that the defend- 
ant, as soonas said tron arrived at its said place of business, caused the 
sate to be cure fully and duly examine dd, Leste dl, anid analysed by Colli- 
petent chemists, when it was discovered that said iron was not in 
iy fact of the description or quality required by the terms and con- 
ditions of said contract, but of an inferior quality, and that it 
contained a larger proportion of other metals and substances than as 
warranted, represent d, and stated in said analysis referred to in and 
made a paar of said contract, to wit: more than seventy-five hun- 
dredths of one per eentum of silicon and a much larger quantity 
or proportion of that substance, more than twenty-four thousandths 
ef one per centum of phosphorus and a much larger quantity or pro- 
portion of that substance, more than two-hundredths of one per 
echntuimn of sulphur and il much lara rquantity or proportion of that 
substance, so that said iron was thereby rendered liproper and 
unfit for the use for which it was designed and purchased ; 
LS and the defendant denies that said iron was in accordance 
with the analvsis furnished the defendant by the plaintiff on 
or about the 6th day of February, ISSO), or as specltied in said con- 
tract: that the defendant tminediat ly notified the plamtilf of the 
results of said examinations and analysis and of the defective 
quality and condition of said iron, and refused to accept or pay 
for the same, on the grounds that the same was not of the quality 
or deseription called for by said contract and the analysis thereim 
referred Le. The defendant aclmits that while sata Iron re- 
mained in its vard it used ninetees tons seven hundred-weight 
and fifteen pounds, for which it paid plaintiff the agreed price, 
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to wit, the sum of S929.12, but alleges that the same was 


4 used by its servants by tistuke and inadvertence, after 


it had rejected the same as not in accordance with said 
contract, and given notice to the plaintiff to remove the same, 
which he for a long time neglected to do. ‘Phe defendant denies 
any knowledge or information sufficient to form a belief whether 
the plaintiff! has sold the said iron or goods for the account of the 


defendant for the best price that could be obtained, or for any price 


or for any sum of money whatever, or whether the plaintiff bas 
pari, laid out, or expended on such resale any sum of money whiat- 
ever for Hecessary Ol rensonable CAPCTISES, and if therefore denies 
each and every of said allegations, end the defendant denies that 
there is a balance due tothe plaintul trom the defendant of $5,880.60 
OF any other balance Or stilt Whatever under sald cohtract or 

‘otherwise: and the defendant also denies that it has be- 


DU come or now is justly indebted to the plaintiff in the sum. of 


SSS5.14 or any other sum for expenses in making the resale 
of satd Iron or otha rwise. 

hifth. Por another and separate answer and defence to the third 
count or cause allewed In the complaint the defendant, to avoid un- 
hecessary petition, refers to and adopts all the dentals and allega- 
tions contained in the third and fourth answers and detenees here- 
Inbetore sel forth nid lakes them il prcurl of this stutetmment ana 
defenee without repeating the same; and the defendant dentes that 
it refused iogive up the satd iron except on the pavinent by the 
plaintitfot the sum: of 8622.67 or any other sum for freight or other- 

wise: and it also denies that the plainatill, In order to obtain 
Dl the ssid Iron, Wils compelled to or did for any such reason 

pay tothe defendant the amount of the freight from New 
York to Troy or any amount whatever, or that the sum of 3622.67 
or any other sum remains due or owing from the defendant to the 
pleatntitl for frerelit (ot) said bron from New York ly Troy colleeted 
by defendant of the plam tl. 

Sixth. lor ct ther anid ™t parrate diswer and defence to the fourth 
count or cause of j roonn calle vor In othe complaint, the defendant, to 
avoid unnecessary repetition, refers to and adopts all the denials and 
allegations contained in the third and fourth answers and defences 
heremnbefore set forth, and makes them a part of this statement and 
defence without repeating the same; and the defendant denies that 

the plamttl! did or performed for the defendant any work, 
02 labor, or services ID or about the sale of said iron for detend- 

ants account, or otherw Ise, or that the samme were reasonably 
worth the sum of 8660.07, or any other amount, or that the same, 
orany part thereof, is due or payable from the defendant to the 
plarmtit! 

Seventh, For another and separate answer and defence to the 
Whole complaint, the defendant alleges that after the said iron had 
been recerved, examined, and analysed by the defendant and found 
defective, and a small portion thereof had been used by mistake, as 
alleged in the third, fourth, and fifth defences, which said allega- 
tions are adopted and made part hereof without being repeated 


ey Ne A ACRE TN 


GUSTAF LUNDBERG. 1 


herein, the defendant duly notified the paintit? thereof and offered 
to pay for the portion thus used, and demanded that the 
55 plaintiff should repay to the defendant the expenses of trans- 
porting the said iron from New York to Troy, to wit, the sum 
of 8622.67, and that he should also receive back the said iron, ex- 
cept the small portion used as aforesaid, as defective and insutticient 
to meet the requirements of said contract; and the plaintiff, in con- 
sideration of the preaVerie nt by the defendant for the tron inadvert- 
ently used by its servants as aforesaid and of the relinquishment by 
the defendant oft all claims under ssid contract, did thereupon allow 
and pay to the defendant the said sum of 8622.67, in ful! satisfaetion 
and settlement of the said expenses of transportation of said iron 
from New York to ‘Troy, and elso recetved back the said iron not 
used by mistake, as aforesaid ; all of which was in full satis- 
ot faction and settlement of all claims and demands by either 
of sald parties under sail contract, 
Wherefore the defendant demands judgment in this action dis- 
missing the complaint, with costs. 
PARKER & COUNTRYMAN. 
Attorneys for Lh fe ndant. 
Office and post-office address: Cor. State & Lodge Sts., Albany, 


N. 


NORTHERN District or New York, | 
City and County of Albany, SS 
Selden FE. Marvin,of Albany, \. Y., being duly swern, says that he 
is the treasurer of the above-named defendant, The Albany and 
it nsselacr Iron and Steel Company - that the foregoing answer 1s 
true of his own knowledge, except as to the matters therein stated 
to be alleged on information and belief, and as to those matters he 
believes it to be true. 
55 SELDEN E. MARVIN. 
Subseribed and sworn to before me December o ist, ISS2. 
[hes] CLIFFORD D. GREGORY, 
Notary Public. Albany (%. 
Endorsed: U.S. cirenit court, 8S. Doof N.Y. Gustaf Lundberg 
against The Albany and Rensselaer Iron and Steel Company. An- 
sewer, Parker & Countryman, attorneys for defendant, cor, of State 
& Lodge streets, Albany, N.Y. U.S. cireuit court. Filed Jan. 6, 
Iss2. Joseph M. Deuel, clerk. 
ot Fripay, April 27, 1885. 
The court meets pursuant to adjournment, and is opened 
by proclamation. 
Present: Judge Coxe. 
Gustav LUNDBERG 
rs. 
THe ALpaxy AND REeNsseELAER [RON AND STEEL COMPANY. 
On motion of Everit P. Wheeler, Esqr., of counsel for the plaintiff 
in the above-entitled action, ordered, — trial. 
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Jurors sworn. ; 

Philip Seligman, John I. Johnston, Jolin KK. Lasher, Wim. It. Ser- 

geant, Win. W. Reed, Wi. MeBride, Riehard Stout, John TH. Dusen- 
bery, Jas. FL Smith, Jas. Aitkin, Everit Ward, David S. Page. 


Mr. Wheeler opens the case on the part of the polaintitl. 
vi evidence for the plaintilf. 

Pr ir’s Exhibits Nos. 1. 2. 3. 4. d. G. 

Deposition of (). Ania Pscil rev, 


Bernhard berucuish 


i 


gis ‘* Net. Eraiesa 

" “ Tlatlold Dilner 

26 * A. he Ceeeerl ’ 
” «J. O. Hansen % 


(6 “ Otto M. Tlogland a 
Hl. Tlornesen i 


GQUsTAV LUNDBERG 
is 


Thnk ALBANY AND RENSSELAER LRon & STEEL Co. 
7 
MonNpAY, April oo), 1SS5. 
This case being still on trial, the jurors sworn in it are ealled and 
severally hhswer to thie i Piddidees, 
videnee for the phuntif. 
Arthur If. Elliott sworn. 


Jas. DB. Meliitosh 
Giustav Lundberg 


CGiUsTAV LUNbDBERG 
Thnk ALBANY AND RENSSELAER TRON anp Stee. Co. 
Turspay, Jay 1, 1SS85. 
DS This cause being stillon trial, the jurors sworn in it are 
called and severally answer to their names. 


levi Phat for the plaintill. 


Arthur IL. Elliott reealled. 


Deposition of lodge It. Eilts read, 
- ™ Stephen ’. Sharpless 3 


Samuel C. Eaton sworn. 

Chas. Taylor a 

hadwin Countryman, lsq., counsel for the defendant, moves to dis- 
miss the complaint herein, and is heard in support of said motion. 

Mr. Wheeler is heard in Op}. sition thereto, 

The court denies said motion, and Mr, Countryman excepts to the 


ruling of the court in so doing. 
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GUSTAV LUNDBERG 
i's. 


Tue ALpany «& —_——e 1ER Iron & Street Co. 


Wepnespay, May 2, 1885. 
This ease being still on trial, the jurors sworn in it are ealled 
and severally answer to their names. 


Evidence for the plaintiff. 
yo Charles Fk. Chandler, sworn. 


Mdwin Countryman, Esqr., counsel for the defendant, opens the 
case on the part of the defendant. 


Evidence for the defendant. 


Chas. I. Armberg, sworn. 
‘Thos. I]. Garrett, 
Rtobert W. Tlunt, ' 
Alfred T. Bertolit, =“ 
THurspay, May 5, 1885. 
The court meets pursuant to adjournment: and 1 Is opened by procla- 
mation, 
Present: Judge Coxe. 
GusTAV LUNDBERG 
is. 


Tne Atpany AND RENSSELAER TRON & SteEL Co. 


This ease being still on trial the jurors sworn in it are called and 
severally answer to their names. 


evidence for the defendant. 


Deposition of. } MM. Brown, read. 
Deposition of P. W. Shiner, read. 
60 | Alex. I]. Sherard, read. 
. D. W. Humphrey, 
Robert W. Ilunt, recalled. 
Dep of Sam) A. Ford, read. 
" Wim. Metealf.  “ 
John M. Sberard, sworn. 
Selden FE. Marvin, “ 
Dep. of W.O. A. Wuth, read. 
Wi. O. A. Wuth sworn. 


Evidence for the plaintiff. 


Gustav Lundberg recalled. 


o—I1SI 
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Gustav LUNDBERG 
vs. 


The ALBANY AND RENSSELAER TRON AND STEEL Co. 


lispay, May 4d, 1SS5. 


This case being still on trial, the jurors sworn in it are called and 


severally answered to their names 


Mr. HPV iba TO Vves that the court direct the jury to find a 


verdict for thre deften bevnyt. | me 
‘| he eCourt adenles Sula PMiobtion. #8 ial \Ir-. ( ountryinan excepts to 


the ruling of the court in so dome. —, 
(I Mr. Countryman sums up the case on the part of the de- 
fenvedsunat 
Mr. Wheeler sums up the ease onthe part of the plamtil; charge 
is thereupon given by the court to the jury, who retire in charge of 
an ollieer duly qualitioa to attend them, and oon them return “ay 
thirst thie lined at Verdiet for the pehevgnatael In the sum of fifteen throtu- 
sand nine hundred and sixty-nine dollars and = thirty-four cents 
(Spo 90D), amd se sith tlie su 
Counsel for the respective partics herem consent in open court 
that said verdict be taken subject to correction hereatter, provided 


the-Anime ray bie Necessary, 

Mr. Countryman moves for a new trial. 

Qn motion of Mr. Countryman, ordered, that defendant have a 
stay of procecdings on the verdiet for sixty days within whieh. to 
argue motion fora new trial, orto prepare and serve a bill of ex- -* 

Ceplions herein, 
GZ lromediately after the charge, and prior to the retiring of 
the jury, Mr. Countryman excepts to the ruling of the court 
In refusing certain requests to charge, which he states, 


SOUTHERN Distirrer.or New York. ss: 


F ‘| brotha Carithithy. r rk of the elrreuit court of the [onited States 
for the southern district of New York, do hereby certify. that the 
foregoing Is a correct and tras copy of the minutes of trial entered 
nh Thi ottiece in the aubove-entith d Cillise, ane ot thie Wlhiole of suid 
minutes, 

Witness my hand & official seal this 25th day of August, A. D. 
ISSS}. 

TIMOTHY GRIFFITH, Clerk. 


-— 
one 
+ 

<? 
ee 


O33 Judgment, August 25. 1SS3. ‘e 
United States Circutt Court. Southern District of New York. 


Giusrar LUNDBERG : | 
aerinst 
Tir ALBANY anp Renssenarr Inox anp Sree Company. 
This cause being at issue and regularly placed upon the ealendar | 
of this court, and regularly noticed for trial by both parties, and the 
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issues having been tried before the Hon. Alfred Coxe, circuit judge, 
and a jury, at a stated term of said circuit court held at the United 
States court-house, in the city of New York, on the 4th day of May, 
ISS5, and the jury having rendered a verdict in favor of the ecom- 
plainant for the sum of fifteen thousand nine hundred and sixty- 
nine dollars and thirty-four cents, and the complainant’s costs hay- 
Ing been duly taxed at and adjusted, on netice, at the sum of 
(4 five hundred and twelve dollars and eighty cents, now, on 
motion of MeDaniel W\ Souther, soliettors for the complain- 
ant, it is considered and adjudged that the complainant, 
Crustal Lundberg, recover of the iT fendant The Albany and lensse- 
lacr Tron and Steel Company, the sum of sixteen thousand two 
hundred and sixty-four dollars and seventy-seven cents (being the 
amount of said verdict, together with leg val interest theremn from the 
rendition thereof), “nid also the said sum of five hum lred and twelve 
dollars and eighty cents, costs as aforesaid, amounting tn the aggre- 
gate to the sum of sixteen thousand seven hundred and seventy- 
seven dollars and lifty-seve n cents, and that the complainant have 
execution therefor. 
Judgment signed this twenty-fifth day of August, 1885. 


riority GRIFFITH, Clerk 


Ho Endorsed: U.S. cireuit court, so. dist. of N.Y. Gustaf 

Lundberg agst The Albany & Rensselaer Tron & Steel Com- 
pany. Judgment-roll. MeDaniel & Souther, complts solrs, 8 & 
10. Pine St. N.Y. 2.50 o'clock pom. U.S. circuit court. Filed 


} 


Aug. 25, 1883.) Timothy Griffith, clerk. 


36} pil) of bcce prions. 


In the Cireuit Court of the United States for the Southern District 
AY VW York. 


GGUsTAF LURDRERG 


Toe Arrnaswy And RewssecagEr Trow anp STEEL COMPANY. 


} 


Afterwards, to wit, on the 27th dav fof | April, in the year ISS5, 
at the United States cireuit ge room, In the ecitv and State and 
southern district me ew York, before the Honorable Alfred C. Coxe, 
sitting as a erreuit judge of he second eircuit of the United States, 
ata regular term fe said circuit court, comes as well the said Gustaf 
Lundberg, y* his a ttorne Vs, MeDar el, Wheeler, and Souther, as the 
<aid Albany and Rensselaer Tron and Steel Company, by Parker & 
| gia the jurors of the jury, being called, 


~—, 


(ountrvinanh. its attorney 


- } ; ’ .* } ; } P . % ‘i? 
Ik Wise cole > abe, aiter duly elected, tried, and sworn to try 
‘ 


the several issues within joined, the counsel for the satd plarmtif, 

learned in the law, gave on his benualf evidence as follows ; 

o— 4 hy . 8 * 4y° ER va } 

thy I. The contract between plaintiff? and defendant, dat ed eb- 
i 


ruary 10, 1580, marked Plaintitf’s Exhibit No. 1. 


9) THE ALBANY & RENSSELAER IRON & STEEL COMPANY Vs. 
Contract. 


N: M. Hoglund’s Sons & Co., Stockholm; Gustaf Lundberg, successor 
to Nils Mitander: 
38 Kitpy Srreet, Boston, Feb. 10, 1880. 

I, Gustaf Lundberg, agent for N. M. Hoglund’s Sons & Co., of 
Stockholm, agree to sell, and we, Aibany and Rensselaer Iron & 
Steel Company, Troy, N. Y., agree to bay, the following Swedish 
charcoal grey pig-iren, viz., 500 tons of brand NB G P HI, ata 
price of forty-eight (S48) dollars, American gold, per ton, of 2,240 Ibs., 
delivered on wharf [at] New York, duty paid; said iron to be in 
accordance with an analysis furnished in Gustaf Lundberg’- letter of 
6th June. 

Payment in gold in Boston or New York funds within 50 days 
from date of ship’s entry at custom-house. 

Shipment from Sweden during the season, say May next, or 

sooner, if possible. The above quantity, hereby contracted 
OS for to be subject to such reduction as m: iV be necessits ated by 
natural obstacles and unavoidable aceidents. 

The seller not accountable for accidents or delays et sea. 

Signed in duplicate. 

Accepted. 
| GUSTAF LUNDBERG. 
Accepted, 
ALBANY & RENSSELAER IRON & 

STEEL COMPANY. 


Il. The contract, dated February 11, 1SS0, for three hundred tons 
[of] pig-iron, marked Plaintiff’s Exhibit No. 2. 


(ontract. 


N. M. Hoelund’sSons & Co., Stockholm ; Gustaf Lundberg, suecessor 
to Nils Mitander. 
oS Kinpy Street, Boston, February 11, 1850. 
ar. to 
I, Gustaf Lundberg, agent for N. M. Tloglund’s Sons & Co., Stock- 


holm, agree to sell, and we, vo tad & Rensselaer Tron & Steel Co., 
Troy, N. Y., agree to buy, the following Swedish charcoal, grev pig: 


Iron, viz: 300 tonsof brandS BV E.& NB" DB kK, ata price of 


forty-eight (S48) dollars, American gold, per ton of 2,240 Ibs., 
69) delivered on wharf, New York., duty paid, 
Said iron to be in accordance with the analysis as furnished 


the Albany & Troy Tron and Steel Co. in Mr. Lundberg’s letter of 


6th February, 1880. 

Payment in gold in Boston or New York funds within 30 days 
from date of ship's entry at custom-house, 

Shipment from Sweden during the season, sav May next, or e: atlies 


if possib le. 


The above quantity hereby contracted for to be subject to such 
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reduction as may be necessitated by natural obstacles and unavoida- 
ble accidents. 
The seller not accountable for aceidents or delay at sea. 
Signed in duplicate. 
Accepted. 
GUSTAF LUNDBERG. 
Accepted, 
ALBANY & RENSSELAER IRON & 
STEEL COMPANY. 


70 III. 
Troy, Mat .. May 25, ISSO. 


Gustaf Lundberg, Esq., 58 Kilby street, Boston, Mass. 

Dear Str: Yours 24th inst. reed. When the steamer with the 
Iron arrives at New York Jet the captain report or vour New York 
agent report to our New York office, 56 Broadway, for shipping in- 
structions. 


Very truly, SELDEN MARVIN. 


i] LV. A letter from defendant to plaintiff, dated August 20, 
ISSO, marked Plaintiffs Exhibit No. 4. 
AvaGustr 20, .1SS0, 
Gustaf Lundberg, Esq., 38 Kilby street, Boston, Mass. 
Dean Sin: Wi are just It) receipt of the analyses of the samples 
of vour iron sent to an outside chemist of high repute, and give you 
the result: 


Sulphur. Phosphorous, 
ee lL pamanmnwdni ee O49 
2 8g Sg a em O44 
i aa in ee (5? 


Fully corroborating the reports as made by our chemist and jus- 
tifving the position we have heretofore taken. The tron ts not what 
we bought and is not suitable for the purposes — we purchased it. 
[t is here subj et to your order and to sueh charges us We lay have 
been subjected Lo. 
What shall we do with it? 
Very truly, &e., SELDEN E. MARVIN, Treas’r. 


V. A letter from plarntifl to defendant, dated December 4. 
i2 ISSO, marked Plaintiffs Exhibit No. 5. 
Gustaf Lundbere. agent for N. M. Hoeland’s Sons & Co., Stockholm. 
38 Kinny Street, Boston, Dee. 4, 1880. 
Albany & Rensselaer Tron & Steel Co., Troy, N.Y. 
Gents: As you have declined to accept and pay for the Swedish 
pig-iron mentioned in your contracts with me as agent for N. M. 
Hoglund’s Sons & Co., dated Boston, February 10th, 1580, and Feb- 
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tee one 


ruary 1th, ISSO, [ give vou notice that T shall sell the iron for vour 
account anal hold you responsible for thie ditlerence. 
Yours truly, GUSTAF LUNDBERG. 
y I, A letter from the defendant to the plaiitil, dated lebruary 
14, ISSI. marked Plaimmtil’s Exhibit No, 6. 
The Albany WW Lensse laer bron & Steel Company, Troy, New York, 
Fort Edward, Iludson., 
Trey, X. ¥.. feo. 14, 1881: 


Gustaf Lundberg, Esq., oS Kilby St.. Boston, Mass. 


i Dean Sir: We have received your letter of the Pith inst. 
enclosing yvour check for six & °°, dollars to pay bill, $6.50, 
chareves (oT) 14) feoli~ iron. The dif ’e. of ZUC. please adjust in thie 


freight item when settled. 

Our charges for freight and cartage on the iron as it now Hes 
mount to eighty jorlyt (SS) cents per ton, 
Verv truly, &e.,, SELDEN E. MARVIN, Treas., 

, Per GEO. Th. OTIS. 


Plaintill’s counsel read in evidence the deposition of ©, Anderson, 
a Witness exsimined in Stockholm under conmitssion on behalf of 
the plmintitl, as follows: 

() ANDERSON, of LKamshyvttan, hiahager of ion works, aged if) 
vears and upwards, being duly and publicly sworn pursuant to the 


directions hereto annexed and examined on the part of the com- 
polaatniant, doth depose shied Say as follows: 
Direet Interrogatories : 
First. What is vour age, residence, and occupation, and do you 
know the plaintul and defendant ? 
fe To the first Interrogatory he saith: To am 49 years of age, 
reside at Ratoshvttan, and am manager and part owner of 
Ramshyttan Tron Works, and [T do not know either defendant or 
plearntatl. 
Second. Tow long have vou been engaged in that occupation ? 
To the second brite Progalory at sith la VOoaurs, 
Third. Ine what employ, if any, were vou during the winter of 
IST and ISSO 7 
To the third interrogatory he saith: Manager of the iron works. 
fourth. Plow long have vou been in that employ ? 
To the fourth int rrogavtory he saith: 17 Vours, 
biith. What was the character of your employment during that 
time”? 
To the fifth Interrogatory he saith 
Sixth. What experience, if any, have vou had in and about the 
examination and analysis of iron ores and pig-iron and in the manu- 


| Was tohnager of the works, 


facture of Tron? 
To the sixth Inferrogatory he saith: Oniv the practical part of 


the tron manufacture. 
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Seventh. Do you remember the quality and character of 
ri the Ores used in) the manutacture of iron “ut Pershytte fur- 
hace during the winter of IST? and 1Ss0? If so, state what 

they were, minutely and in detail : 

To the seventh Interrogatory he saith: Yes: we used exclusively 
Pershyttan’s ore with only 2 % wikes, which does not contain more 
phosphorus than the ore trom rshivttan. 

ighith. State whether or not a. portion of the iron manufactured 
at such furnace during that time was sold to N. M. Hoglund’s Sons 
& Company ? 

To the elelith Interrogatory he saith : | sold the iron made to Mr. 
Gredin, at Nova, who,as | am informed, sold a portion of it to 
Messrs. N. M. Hloglund’s Sons & Co. | 

Ninth. If, In answer tothe last inte rrogatory, you state that a por- 
tion was so sold to said firm, state how much was so sold and what 
the marks were upon it. State when it was sold, and how and when 
it was shipped to N. M. Hoglund’s Sons & Company ? 

To the ninth interrogatory he saith: the marks were GP 
76 IH, but | do not knew how much was sold to N. M. Hoglund’s 
Sons & Co., or how it was shipped. 

Tenth. State what your means of knowledge are in regard to the 
percentage of phosphorous, sulphur, and silicon in the iron so as 
aforesaid sold and shipped to N. M. THoéglund’s Sons & Company, if 
you sav any was sold and shipped. 

To the tenth Interrogatory he saith: Of all the iron T sold to Mr. 
(rredin I know the quality only from analysis made by Bernhard 
lernguist, In Orebro, and Adot? Tarim, m Stoekholm. 

Mleventh. What was the percentage of phosphorous, sulphur, and 
silicon contained in the iron so as aforesaid sold) and shipped to N. 
M. Hoglund’s Sons & Company, if you say any was sold and 
shipped ” 

To the eleventh Interrogatory le saith: As far as I know, no 
special analysis was made on the iron sold to N. M. [Léglund’s Sons 
& Co. No new analysis was nade because no change in the ore was 
observed, 

Deften lant’s counsel objected to so much of the adhuswer as reads 

as follows: “ No new analyvsis Was nade because no change 
“é in the ore Was observed,” (it) this eround that if Is not respon 
sive, and as a conclusion, and as hearsay, 

Objection overruled. Defendant exe pted. 

Twelfth. State whether or not any iron was furnished to Bern- 
hard Fernguist in the latter part of i877 or the early part of 1875; 
and, if so, when and by whom”? How was it marked ? 

To the twelfth interrogatory he saith: Mr. P. Erikson, then in 
my employ, sent by my order samples of pig-iron to Bernhard Fern- 
guist at the beginning of 1575, which was marked G. P. HL. 

Defendant’s counsel objected to all of the answer reading as fol- 
lows: “Sent samples of pig-iron to Bernhard Fernguist marked G, 
P. H. at the beginning of 1878,” on the grounds that it is hearsay 
and irrelevant. Objection overruled. Defendant excepted. 
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Thirteenth. For what purpose, if any, was it so furnished, if it 
was furnished ” 
To the thirteenth interrogatory he saith: To have a chemical 


— 


analy is made on that ply-Iron, ; 
lourteenth, State whether or not you Or any One else, to 
78 your knowledge, received from said) Fernguist a certificate of 
the analysis of said iron : anid, if SO, When. Who received it? 

To the fourteenth imterrogatory he saith: [T received myself at 
the end of January, from Bernhard Fernguist, a certificate of the 
anatlysis of said irom, 

Fifteenth. What knowl due have you of the quality and character 
of the iron delivered to Mr. Bernhard Fernguist, concerning which 
you were asked by the twelfth interrogatory ? 

To the ftiftecuth Interrogatory he ssuith: It was civen to Bernhard 
Mernmguist to learn the quality and character of the iron, or to ret a 
knowledge of how much phosphorous, sulphur, and silicon it con- 
tained, 

Sixteenth. Tow did the percentage of sulphur, phosphorous, and 
silicon contained in the iron so as aforesaid sold to N. M. Toglund’s 
Sons & Company compare with that concerning which you are asked 
In the twelfth mterrogatory ? 

To the sixteenth interrogatory he saith: T eannot tell, as T had 
no analysis then made. Tonly know from previous analyses of the 

scharacter and quality of the iron and analysis of the ores 
79 used in its manufacture, 

Seventeenth. State whether or not vou know of any iron, 
other than that sold as aforesaid to No M. Tloglund’s Sons & Com- 
pany, nade at Pershytte furnace in or about the latter part of S79 
or the early pear of ISSO 

To the seventeenth iit rropeatory lie saith: Yes, certainly, other 
other iron was made, but all of exactly of the same quality. 

Defendant's COLTS | bay ct | ito | the last clause Wie bout all of Cae 
actly [the] same qualitv,” in the answer, on the ground that it is a 
conclusion, and also tmamaterial. 

Objection overruled Defendant exc pot dd. 


Mighteenth. [If vou answer the seventeenth iInterrogatory In the 


aflirmative, state what vou know of the character and quality of 


such other iron. 


To the erehteenth rite rrogavory he saith: | bave said it Was of 


exactly the same quality, 


Defendant's counsel objected to the answer upon the same grounds. 
l. 


CVT) ction overrule Det nilant CNC ted, 


Nineteenth. Tfow did it compare in character and quality, and 

especially in the percentage of silicon, sulphur, and phos- 

SO phorous contained therein, with that so sold as aforesaid to 

N. M. Hoéglund’s Sons & Company? Tf vou say it was similar 

In quality, state to whom it was sold,and when and how it was shipped 
to such buver or buyers. | 

To the nineteenth interrogatory he saith: All the iron manufact- 
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ured that winter was sold to Mr. Gredin in Nora, who sold 12,000 
hundred-weight to N. M. Héglund’s Sons & Co., and all that grey 
pig-iron was of the same kind. 

Defendant's counsel objeeted te the portion of the answer that 
reads as follows: “ And all that grey pig-iron was of the same kind,” 
on the ground that it is hearsay and opinion, 

Objection overruled, Defendant exc pted., 


Twentieth. State whether you know of any practical tests in’ the 
Process of manufacturing to which s uid parcels of Iron, or any of 
them, were put. 

To the twenticth interrogatory he saith: In the process of manu- 
facture no special tests were made on this pig-iron, but IT know that 
the iron is used in the manufacture of Siemens & Martin’s steel 
and iron, and there found to be good. 


S] Defendant's counsel oly ected to the following words in the 
answer: “And there found to be good,” on the ground that 
it Is Irresponsive, Immaterial, and mere opinion, 
Objection overruled. Defendant exe pote d 


Twenty-first. State what was the result, if any, of such tests with 
reference to thie pereentage of <“1lleon, phosphorous, and sulphur COll- 
tained im the iron so tested 

‘To the twenty-first PteOrrogatory he saith: IT cannot state that, ius 
ho practical tests were made. 

Twenty-second. If you know of any other matter or thing mate- 
rial to the issues and favorable to the plaintif state the same as 
fully as if Vou Were especially Interrogated im relation thereto. 

‘To the twenty-second interrogatory he saith: | have nothing fur- 
ther to state. 


Defendant’s counsel reads the cross-interrogatories and answers 


aus follows: 


4 Who Were thre OWhers OF lessees wlio operated the Pershytte 
furnace in the vear- IS7and Isso? 
To the first cross-interrogatory he saith: Ramshytte Iron Works 
Company, which includes Pershyttan, 
S2 2. Are the same persons or is the same corporation still 
Operating the thr Perslivtte furnace ? 
To the second cross-interrogatory he saith: Yes. 
>. Were you then and are vou now interested otherwise than as 
an employe in the Pershytte furnace or in operating the same in the 
manufacture of iron? If so, state the nature, extent, or proportion 
of vour interest. 
To the third cross-interrogatory he saith: Tam manager and part 
owner in Ramshytte Iron Works to about one-fourth. 
4. State all of the different kinds of iron manufactured at the 
Pershvtte furnace In IST and ISS. 
To the fourth ecross-interrogatory he saith: Only pig-iron was 
made, chiefly grey, but a smaller part, mottled and white. 
5. State all of the different ores used at said furnace in the man- 
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ufacture of iron during those vears, and the difference in the quality 
and character thereof. 

To the fifth cross-interrogatory he saith: Pershytte and2% Wiker 
ore, the character of which ore is) shown by analysis by Adolf 
‘Tamm. 

So) The portion of the answer reading as follows: “ The char- 

acter of which ore is shown by anidlysis by Adolf Tamm,” de- 
fendant’s counsel declined to read on the ground that it is Irrespon- 
SsIVe. 

Plaintiff's counsel proposed to read the part declined by defend- 
ant. 

Objected to by defendant as not responsive and as hearsay, 

Oboction overruled.  Detendant excepted, 

And the Sahhne Was read in evidence by the plaintill accordingly. 
The analysis of Adolf Tamim was subsequently excluded by the 
court. 

6. Where were these ores obtained and of whom were they pur- 
chased 

To the sixth cross-interrogatory he saith: The ores are taken from 
mines belonging to Ramshvette fron Works. 

7. Were the proprietors or operators of the Pershytte furnace the 
owners or lessees of the mine or mines from which such ores were 
obtained, and were the mines worked by them or under their con- 
trol or management”? 

To the seventh cross-interrogatory le saith: They were owners, 

and the mines were worked under my management. 
SI S. Were such ores, or any of them, analyzed, to vour per- 
sonal knowledge, before being used in the Pershvtte furnace 
In the manufieture of dron? If so, which of them or what portion 
thereof, by whom, and by what methods, if you have personal knowl- 
edge? 

To the eighth cross-interrogatory he saith: No analysis has been 
taken of this ore since TS66 by Bernhard Fernguist until one made 
this vear by Adolf ‘Pam, 

W Tlave N. M. Toglund’s Sons & Company any interest in the 
Pershytte furnace, or in operating the same: and did they have 
such Interest,or any interest, theremn in PS79 or TSso? 

To the ninth cross-interrogatory he saith: No, N. M. P6éelund’s 


Sonus & Co. neither have nor have had any Interest in the furnace. 


10. Are N. M. Tléglund’s Sons & Company habitual purchasers of 


Iron manufactured at the Pershytte furnace; if so, how long have 
they been such purchasers, to vour knowledge ? 
To the tenth cross-interrogatory he saith: | have never sold any 
Iron to N. M. Toglund’s Sons & Co. The usual buver is G. Gredin, 
: but to whom he sells i'l do net know. 
SO M1. Tt N. M. Toglund’s Sons & Company purehased any 
of the iron manufactured at the Pershytte furnace in the 
winter of IS7% and -TSSO, mentioned in the direct interrogatories, 
state whether the contraet or terms of purchase or the negotiations 


were In writing; If so, atiaech a COpV of the contract or letters or 
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writings containing the contract. terms, or hegotiations of such pur- 
chase, 

To the eleventh cross-interrogatory he saith: I did not sell any 
iron to N. M, lloglund’s Sons & Co. 

12. Did you personally negotiate the sales of the iron thus re- 
ferred to, or have vou any personal knowledge of the terms of the 
sale’? 

To the twelfth eross-interrogatory he saith: No. 

Io. What Wis the price charged nid recerved for the iron thus 
sold to N. M. Hovland’ s Sons & Company t 

To the thirteenth cross-interrogatory he saith: T do net know. 

14. lave vou }¥ reson know ledee oft the quality and character 

of the particular Ores Use d inthe manufacture of tron at Per- 
SH shvtte furnace during the winter of IST and ISSO? State 

how, in What manne # ania Prot Whom vou cle rived any and 
cll of vour know ledu: or Information on the subj Ct. 

To ne fourteenth cross-interrogatory he saith: My knowledge of 
the character and quality of the ores used is based on the analyses 
wae eco ntioned, 

15. Did you personally mane &: hemical analvsis of the tren, or 
any portion of it, thus im: me in othe winter of IST? and 


ISSO. or thus sold to N. \L Min d's Sons and Company; if s 
What portion thereof, and w hat it orn Giewaa process did you added 


To the fifteenth cross-interrogatory he saith: T never made any 
chi niles analysis. 

li. Is the whole of your answer to the seventh direct interroga- 
tory a il) knowledge, or is it, in whole or in part, de- 
rived from others, or from books. records, or memoranda written or 
miade by other aouinia’ If the latter. state in detail the sources of 
vour knowledge or information 

To the sixteenth cross-interrogatory he saith: My answet 
Sa to the sev x brite rrogatory ix based on the books kept at 
Pershivtt fur 4 

li. | ~ the whol of your aliswer to the eleventh direct Interroga- 

Lars biscel Gil yy rsonal “a Se ata ,or is it, re whiole ¢ iT in) part, de- 


rived from others, or from books, records, « "menor anda written or 
prosicd by other persons 7 If the latter, an in det ail the sources of 
vour knowledge or information, 

To the seve eh uth cross-interrogatory he saith: IT repeat that my 
MisWer to the « Ve nth) Interrogator Wiis based (y})} the books kept at 
Porshvtt arenes ; 

IS. Have you personal knowledge of the marks on the iron sold 
from the Pershytte furnace to N. M. Téglund’s Sons & Company, or 
do vous bit ith VOUP Hiformation from menor anda or entries the reof, 
or trom other persons; ifse, who informed vou and whe made the 
entries or memoranda’? Did you personally examine or deliver ‘the 
iron sold to N. MM, Lloviund’s Sons and Company at the time of the 
sale’ 

To the eighteenth cross-interrogatory he saith: [T have no knowl- 
cde of the transaction with N. M. [loglund’s Sons & Co. ; but all 
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iron manufactured during the seventeen vears I have been at 
SS Pershyttan has been marked with G. PL OL. 

IY, Did the proprictors or ope ‘rators of the Pershytte furnace 
emiploy il professional chemist to aly zw the ores used and the iron 
manufactured in the furnace in IST? and 1Ss0? [f so, what was 
his name? 

To the nineteenth cross-interrogatory he saith: Any analysis was 
not made during those years. 

20. Tlow far ‘id I rh: ind I erhneui reside from the Pershytte 
furnace in S77 and IS7s” 

To the twentieth cross-lniterrogatory he saith: Twenty-six kilo- 
meters 

22. Did vou, personally, receive from Bernhard Fernguist a cer- 
tificate of analysis of any iron? Were vou present when or have 
you personal knowledge that any one else received such a certificate 
from Bernhard Fernguist ? 

‘To the twenty-second cross-interrogatory he saith: [received per- 
sonally the certificate of analysis from Bernhard Fernguist toward 
the end of January, IS7S, and no one else received such a certificate. 

25. When was the iron manufactured that vou mey state 
SY) was furnished to Bernard Fernguist in IS77 or 1S7s? 

To the twenty-third cross-interrogatory he saith: [t was 
manufactured just ter it was furnished to Bernhard Fernguist ? 


24. Did vou ever make an analysis of ee ee of 


it, a sample of Which Wiis sent to Bernhard lerneuist 1 1 ISG7@ or 
ISTS; if so, When, where, and by what spot erp cme State 
the same in full and in detail 

To the twe nty-fourth cross-lniterrogatory he saith: No, | cannot 
make an analysis, 


25. Did vou ever Inake an analysis of the iron, or any portion of 


it, manufactured in the Pershytte furnace in the latter part of IS79 
or the early preurl of ISSO, and re ferred to in the seventeenth direct 
Interrogatory ? 
If SO), when, wl gir anid by wh; abt me throd ar }? rocess State the 
same in full and in detail, and what was the result” 
To he twenty-ith enoseintermgatory i saith: No. 
2th. | the Whole of vour auuswer to the eenouettn direct Interrog 
tory based on personal knowledge, or is it, in whole or in sik 
rived from others, or from books, sn tiste we memoranda 
OW) written or made by other persons? If the latter, state i 
detail the sources of vour knowledge or information. 
To the twenty-sixth cross-interrogatory he saith: From the books 
of Pershvite furnace, of course, ! 
Zi. Is the whole of your answer to the nineter an thy direet tnter- 
rogatory based On) personal knowledo , OF Is if 1) Whole oT 11) print 
derived. from others or trom books, records, Or Tile mioratida made by 


other persons ? If the latter. State in deta] the SOUTCEOS of vour 


knowledge or information, 
To the twenty-seventh cross-interrogatory he saith: From. the 
books Just mentioned and from analysis of the iron and the ore. 
Did you personally make the practical tests referred to in 
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your answer to the twentieth direct interrogatory ; if not, by whom 
were they made, giving the names of the persons; and how do you 
get your Information ” 
To the twenty-eighth cross-interrogatory he saith: I made no 
tests, 7 
20. If vou personally made or apphed the practical tests 
] lust above rt ferred to, state the nature and method of such 
tests in detail 
To the (Went V-ninth cross-inte rrogatvory he saith: No tests were 
made 
OU. Did vou read or hear read these cross-interrogatories, or any 
of them, before answering the direet interrogatories 7” 
bp heretic a RC Me ries he saith: Yes: | read both 
the eg errogatories and cross-Interrogatories before answering, 
Did vou ee Rei eee anv of the depositions of other 
sieiemonticaendietmiai tee dicho eannich vou present. at 


the examination of such witnesses, before giving your evidence? 


If so, state which of sueh deposits - or witnesses, 
lo the thirty-first cros=inter ercebory he saith: No. 
’ | , . + | *-¢ . . ae 
2. If vou know of anv other matter or thn bY material to the 


issues and favorable to the defendant. state the same as fully as if 
vou were especially interrogated in relation thereto, 

To the thirty-second eross-interrogatery he saith : [have nothing 
more to state. 
4p Plaintiff's counsel read in evidenee the deposition of Bern- 

chard Fereuist. a witness examined under commission on be- 
haif of plaarnititT, as follows: 

Bensnanp Freencersr, of Orebro, professor of chemistry and chem- 
rt aul technology, stare d fy Veurs an | upwards, beimng duly anid publiely 
sworn pursuant to the directions hereto annexed and examined on 
the part of the complainant, doth depose and “av as follows: 


First. What is your age, residence, and profession, and do you 


] ? } ? j 
. - 47 ° i ‘ ; ; ’ 
know thie preceeneendi chdied CLOT hala . 
a i) ' ° } 4 1 . . ' 
lo fire tirst rpyte rrovatoryv fie sal | | tltil wi vears of aiere , reside 


at Orebro: am professor in chet istry and chemical technology in 
the technical school at Orebro, and [ do not know either plaintiff or 
LOTT Laat 
eoned Llow long leave you ine lh neaced in) that profession and 
where; and what experience have you bad init and In preparation 
for it? 
To the second interrogatory he saith: In 1857 and 1858 T was 


- : & o * | .. ® : . 4 Y : al 
bens Is Th ehemis ry aE Oi hiversitv of psaatar ; aa 1S50 be- 
| ] '* } > ; : > 
cay a teacher and aiterwareds Protessal in chemistry at the 


45: Lec) ni ic high al he | (ereoro : | have for thirty Vours 
rede d ely HiIStr and liad it for ny prinepal eccupation. 
Third. Hav vou had any experience in the analysis of iron ; 
and, if so, what? State the extent of such experience minutely and 
In detail. 
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To the thare Interrogatory lhe saith . | have for More than twenty 
ycoars been OCCUp din lnaking elt) ilyses of OTs, iron, ee.:; I have 
mide iil I ust LWo thousane anal ses of ith rent kines. 

fourth. State whether or not vou received from P. Erikson in 
the latter part of IS77 or the carly part of LISTS ‘ sample of iron for 
analysis; if se, how was it marked and what was its weight ? 

To the fourth interrogatory he saiti: Yes; in the early part of 
ISTS IT received. from DP. Erikson some pig-iron for analysis; how 
it Wiis marke 7 yy ifs We per} yt do hot recollect, 

Fifth. State whether von analyzed the same and when. 7 

To the filth interros adbor he snith analy zou] it, and on the 24th 
of January. ISGS, thie cltidis Is Was re udly, 

Sixth. State the process of such analysis, 

ov] To the sixth interrogatory he saith: The process which 

has been exclusively used in Sweden since ]SG0O is invented 
by Professor V. leeerts, and is thas briefly desertbed: 1 gram iron 
is dissolved in nitric acid, the solution is evaporated to crv ness, 
Whilst a litthe: muriatic acid is added: the dry rest is dissolved in 
miuriatic acid, and is filtered, with the addition of a little water, 
Whereupon the phosphoric acid is precipitated at 40° centigrade 
with solution of molybdenum. The precipitate, which contains 
1.63%, phosphorus, is taken upon a weighed filtre and is weighed 
after being dried at 1005 centigrade. Sulphur is determined by 
putting tiuriatic acid to a bolling mixture of o gram iron, 10 gram 
chlorate of potassiti anid Weiter, ¢ Vaporating lo dryness, solving in) 
miuriatice acid and water: filter and precipitate with chloride of 
carium. Silicon is determined in) 2 grams of tron by the usual 
venerally-known Process, 

Defendant's counsel raised the (ytle stion and objeeted to the an- 
swer on the ground that it does not appear that the iron analyzed 
by Fernguist was the iron in question or any iron from any of the 
furnaces In question during the vear this iron was made, and ob- 

jected that evidenee on that subject Is ntirely Wnmaterial to 
Oy the Issues here. it not be he I vitimate evidenee bearing LL pron 

the qualita of the tron. sola by the plarntith to this defend- 
ant, and it being entirely immaterial and ineompetent to give tes- 
timony of analyses in TS7S. 

Objection overruled. Defendant xeepted, 


Seventh. Statewhether or not the process emploved by vou for such 
analysis was that emploved in Sweden for the analysis of iron during 
the vear ISTS and prior and subsequent thereto. 

To the seventh iInterrogatory be saith: Yes: it was: 

Defendant's counsel objected to the question and answer as im- 
material and competent 

Objection overruled. Defendant excepted. 


Mighth. Pf in answer to the last question you say that such pro- 
cess Was In use prior or subsequent thereto, state for how long it had 
been In use or continued In use as aforesaid, and where and to what 
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extent; state also whether any other method of analysis of pig-iron 
Was In use for.commerecial purposes: and, if se, what. 
To the eigth interrogatory he saith: [T think that Professor 


‘96 Eggert’s process for determining phosphorous and sulphur 


was made known in TS5oo, and the process for determining 
silicon long before. These methods are re nerally used In Sweden, 


and this riost prominent analytic List thie “lhe process, 


The same objection, ruling, and exception as last above was taken 
by defendant to the last sentence in the answer. 


Ninth. If you-made such analvsts, stute its results with reference 
to the percentage of phosphorous, sulphur, and silicon respectively 
contained in the tron so eumnatls seu Ly Vou, 

To the ninth interrogatory he saith: [t contained 0.90 per cent. 
silicon, 0.028 per cent. phosphorous, and trace of sulphur. 

The same objection, ruling, and exception as before was taken by 


a fendant to tliis Huswer. 


Tenth. State whether the results of ahalVsis Ly the method so 
used by vou were absolutely accurate; and, if not, why not; to what 
extent, if at all, were they Inaccurate 

To the tenth inte rrogatory he saith: No analytical processes are 
absolute. Concerning the determination of phosphorous there can- 

not be aditference of more than a lew thousands per cent. 
Wy Kleventh. State‘to what extent, if at all, the fact, 1f it bea 

fact, that the result of an analysis by such method was not 
absolutely accurate Was Known at the time vou made it, and prior 
and subsequent thereto. 

To the eleventh interrogatory he saith: The analytical processes 
Were then consid red exact, ana Which fact has been contirmed Wn 
the subsequent vears. 

Twelfth. To whom, if to any one, did you deliver a statement of 
the result of such analysis, and when? 

To the twe lfth, Interrogatory hie saith: | deliv red it to) Mr. (). Andet- 
son the result of the analysis jof| the 24th of Jan., 1S7S. 

Thirteenth. Annex a COP N of such statement to Vour cle position. 

To the thirteenth interrogatory he saith: Tannex hereby the re- 


] { 


cult of the analvsis under the letter C. as follows: Silreon, 0.00 per 
cent. XW jor phosphorus (POS ji F COR... sulp 


i 


y 
hur Trace, 


The same objection, ruling, and exception as before was taken by 
defendant to this answer. : 


Defendant’ counsel read the cross-interrogatories and answers as 
follows : 
1. Have vou heretofore been cmploved by N. M. Téglund’s Sens 
ay Company to analyze iron orore for them: if so, to what 
as extent and for how igre a period heave vou by else ¢ mploved ? 
To the first ecross-1Tnte rroe itory he saith ‘ No. 
2. Have vou heretofore been cniploved by the proprictors, lessees, 


or Operators of Pershytte furnace to cual Ze ore Use 7 or iron riaibitl- 


x 
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factured in that furnace ? If so, to What extent ‘nid for how long A 
period have you Naor (yf Th 

To the = eond CTOss biterrogators he saith: | have been emploved 
many times by the owner of Pershytte furnace, Mr. O. Anderson ; 
| have been cmiploved laurie leat I’ ve iiTs 

>. Did you receiye the sample of iron referred to in the fourth 
direct Interrowatory rota bl’. lerickson iti jr rson ? If so, state when 


bs 
Veal ‘ 


and where “ane the particular clreumstane S. 

To the third cross-interr ator’ he saith: LT do not reeolleet if I 
received them from ‘? lerickson personally, aor if he =ent them 
LO ne, 

L icl you bn rlorim CVCP\ ACL the Process cmploved 11) the 
analysis of such sample of tron in person, or Were you assisted, and 

Wils a portion of the abalVsis niacle by sollte other }) Psol) or 
A persons ? It the latter, state who assisted Vou and what he or 
they did in the course of the proceedure. 

To the fourth cross-interrogatory he saith: T made the whole 
analvsis Hi Vs If. 

5. Did vou make a duplicate analysis from such sample of iron ? 
If Vea, state rn cletsunl thre process ane the materials used and the re- 
sult of such analysis and who took part in the same or amy portion, 
and, if so, What portion thereof. 

WW the fifth cross-interrogatory he saith: [did not then make any 
duplicate analysis. 

6. State i detail the process OP lie thod adopt dand the materials 
used for separating the phosphorus from the tron, and by whom this 
part of the operation was performed, 

To the sixth cross-interrogatory he saith: Ino mv answer to the 


a 
| 
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sixth interrogatory [have indetatl stated the process adopted and 
the materials used for scparating the phosphorus from the iron, and 
no one assisted me in the Process, 
7. State in detail the process or method adopted and the 
100) materials used for separating the silica from the solution, and 
by whom this was done, 

To the seventh cross-literrogators he ~ ith: | 4 A Wn refer to miy 
answer to the sixth interrogatory.  Tmade.the whole analysis niy- 
self 

S. Have vou since adopted a different process or method of ana- 
Ivzing Iron? Tf so, state what process vou mow follow in) making 
such analyses, and state in detail wherein it differs from your former 
method, and vour reasons for changing the same. 

To the eighth cross-interrogatory le saith: No. 


Y Pid vou read or lear rend these cross-iInterrogatories or anv of 


them before answerlhg the Lin cl jit rrogatori 4 

To the ninth cross-interrogatory he saith: No. 

lO. If vou know of any other matter or thing matertal to the 
issues and favorable to the defendant, state the same as fully as if 
you were specially interrogated in relation thereto. 

To the tenth cross-interrogatory he saith: | have nothing more to 
stite. 
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11. Did you read or hear read the deposition of O. Ander- 
101) son, taken under this commission, or were you present at the 
examination of such witness before giving your evidence? 
To the eleventh cross-int rrogatory he saith: No. 


Plaintiff's counsel read mn evidence the deposition of Per. Krik- 
son, a Witness examined under commission on behalf of plaintiff. 
The Withess vave testimony as to thr bdontity of the samples ot the 
iron furnished Bernhard Fernguist and analyzed by him. 

Plaintiff's counsel read in evidence the deposition of Harold Dill- 
ner, a Withess examined under commission on behalf of plaintilf, 
as follows: 


Hanornp Dinener, of Nova, officer of the Board of Tron Masters, 
aged 61 vears and upwards, being daly and publiely sworn) pursu- 
ant to the directions hereto chbadie ved, and examined (ry) the part of 
the plaintiff, doth depose and say as follows : 

Direct Interrogator s: 
First. What is vour name, age, profession, and occupation ? 
102 To the first interrogatory he saith: My name is Harold 
Dillner: born fin] TS21, and am an officer in the metallurgic 
department in the Board of Tron Masters to assist the Swedish tron 
Piasters as To Tanit cr 1) the technic tetallurgic branches, 

second. Tlow long have you been engaged in that oecupation, and 
Whatexperi nee, if aly, have vou hack in that profession ana in prep 
aration for it? 

Third. By what firm or person, if anv, were you employed in the 
latter part of IST! and beginning of 1SS0? 

kourth. low long have vou been « mploved by them ? 

itth. iar What capacity have you been cemploved by them ? 

To the second, third, fourth, and tifth interrogatories he saith: In 
such il Capacity | have during it huni be rot years, consequently also 
during the Vours IST! and TSSO, assisted, and do still assist, cLETPOUD SE? 
others, the owners of Ramshytte-Pershytte and its Padaerer, Mr. ©. 
Anderson, as technical assistant at Pershvtte farnace, which, as well 
as Perslvtte mines, are situated about 5,000 meters from Nova, my 
residence. 

Sixth. Do vou remember a pareel of pig-iron of 12,000 centners, 

manufactured at Pershytte furnace during the winter of 1S79- 
pany aa? ae so, state wl ther Vou re member il snleof such pig-iron, 

by whom, if at all, was it sold, and to whom, and when, what 
is the weight of a centner in English pounds avoirdupots ? 

To the sixth interrogatory he saith: A Swedish centner is equal 
to 42.5076 kilograms, but Ido not know how much in English pounds 
aveirdupols, 

Seventh. Of what ores was said parcel manufactured ? 

‘To the seventh inte rrogatory he saith: exclusively of ores from 
Pershytte badne S, except an addition of about os Ue Viker ore. This 
latter ore contains a few per cent. manganese and is, therefore, a valu- 
able addition to the ores in our mining district, which are generally 
not rich in manganese. 

ipa 1 8) 
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Defendant’s counsel objected to the last sentence, beginning “this 
latter ore contains, &e..” on the ground that it is a conelusion and 
opinion of the witness and not a statement of facts. 

Objection overruled. Defendant excepted. 


Righth. If, in answer to the sixth interrogatory, you say that said 
parcel of pig-iron was sold to the firm of N. M. Poéglund’s 
lO} Sons & Co., state how much was so sold and what the marks 
were pon it, and how and when it was shipped to N. M. 
Hoglund’s sobs WN Co. | 
To the eighth interrogatory he saith: The twelve thousand cent- 
hers pig-lron how dt question were marked with the usual and 
lewalized hark of Pershis [te furnace, (; |’ lI]. and Were sell in to 
Nove during the winter of ISSO. 
Defendants counsel objected to the answer as hearsay. Objection 


overruled, Defendant excepted. 


Ninth. State what vour means of knowledge are in regard to the 
percentage of phosphorus, sulphur, and silicon in the iron so as atore- 
sald sold and shipped to N. M. Hoglund’s Sons & Company, if you 
say any was sold and shipped: 

To theninth interrogatory he saith: We have trustworthy analyses 
of the ores from Pershytte mines and of pig-tron from Pershytte fur- 
nace, Which this verify the always exeellent quality of the ore and 
the pig-iron manufactured of it. Any silicon proportional to that 
1) piy-1ron made abroad with cokes cohhot be produced it) Swedish 

pig-1ron ils being made with charcoal, particulary as the tem- 
105 perature of the blast in our Swedish high furnaces rarely or 

bever is held higher than between 250° to 500 centigrade, 
even when grey piy-1ron Is manufactured, 


Defendant's counse| objected Lo all of the answer as hearsay, ana 
ads giving the results of nalyse s made by chemists and not results 
Within the witnesses’ own yy rsonal knowledge. 

The court struck out as follows, beginning with the words “T hear- 
by beg to deliver an analysis,” &e., down to and Including the words 
“are so slight in them,” and refused to reject the balance; to which 
ruling the defendant excepted, 


Tenth. What was the percentage of phosphorus, sulphur, and 
silicon contained in the Iron so as aforesaid sold and shipped to N. 
M. Hoglund’s Sons & Company, if vou sav any was sold and shipped? 

To the tenth interrogatory he saith: [ do not know that there ex- 
ists any special analysis on the 12,000 centners pig-iron now in 
(yule stion. It is not needed to have a Spree ial analysis made on cyvery 
spectral parcel of pig-iron that is sold from our blast furnaces, particu- 

larly, as is the ease with pig-iron now in question, when it is 
1%) made exclusively from ores of Persiiyvtte mines, on which, as 

well as on the pig-iron manufactured trom them, therealready 
exist trustworthy analyses that bear witness to the pure and excel- 
lent quality of both the ore and the pig-iron. 


Defendant’s counsel objected to all except the first sentence of the 


cp 
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answer as Immaterial, as hearsay, as a mere conclusion, and as not 
PeSponsive, Objection overruled. Defendant excepted. 


Mleventh. State whether or not vou knew of any iron other than 
that sold, as aforesaid, to N. M. Hoglund’s Sons & Company, made 
at the icine at which’ vou we re employed in or about the latter 
part of IS7S or the « arly part of IS7t. 

To the eleventh interr: sare he saith: Where all the other pig- 
Iron manufactured in Pershytte furnace during IS7S, IST, and ISSO 
has gone Ido not know. The freedom from injurious matters and 
the character of the pig-iron made from Pershytte ores makes this 
Iron, When the temper or number ts suitable, convenient for the pro- 
duction of wire rods In open-hearth furnaces, &e 


LO7 Defendants counsel objected to all of the answer except 
the first sentence as Immaterial, as a conclusion, as hearsay, 

and as not responsive. 
The court struck out as follows: Beginning with the words “ I 


judge” and ending [with] “ have reached me;” and refused to re- 
ject the balance: to which ruling the defendant excepted. 


Twelfth. If you answer the eleventh interrogatory in the affirma- 
tive, state what you know of the character and “quality of such other 
ron, 

To the twelfth interrogatory he saith: I refer to the preceding 
answer, 

Thirteenth. How did it compare im character and quality, and 
especially in the percentage of silicon ,sulphur, and phosphorus con- 
tuined therein, with that sold, as aforesaid, to N. M. Hoglund’s Sons 
WN Compan wT 

To the thirteenth iInterrogatery he saith: | again refer to my 
ahswer to ¢ leventh inte rrogatory 

Fourteenth, State whether vou know of any practical tests in the 
process of manufacturing to which said parcels, or any of them, 
were put. 

To the fourteenth interrogatory he saith: It 1s generally 
10S) known that the iron is of excellent quality, and I made no spe- 
ral tests 

Defendant’s counsel objected to all the answer except the words 
‘T made no ad celal test "as a conclusion and immaterial. Objection 
overruled. Defendant excepted. 


Fifteenth. State what was the result, if any, of such tests with ref- 
erence to the percentage of silicon, phosphorus, and sulphur con- 
tained in the iron so tested. 

t ifteenth interrogatoryv he saith: It is not known to me. 

Sixteenth. State whether or not vou have read the testimony of 
Bernhard Ferngutst t: aken under and in pursuance of this commils- 

‘To the sixt eenth Interrogat ory he saith: I have not read the testi- 
mony of Bernhard cacnenie | 

Seventeenth. If you say that you have read the testimony of said 
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Fernguist, state what you know as to the process of analysis deseribed 
by him, and what is your ¢ xperience in relation thereto. 

To the seventeenth inte rrogatory he saith: I have not read Mr. 
Fernguist’s testimony. 

le iphtee nth. State whether or not the process Chili}? loved by him 

for such analysis was that employed in Sweden for the analy- 
10% sis of Iron during the year IS7TS, and prior and subsequent 
thereto. 

To the eighteenth interrogatory he saith: [t does not beseem me 
to give a description of Mr. Fernguist’s method of analyzing or its 
details: but, concerning lis analyses, my own ex pericnee Is that 
they are as conscientiously, as exactly—miade in full harmony with 
the progress of <clEenee, 

Defendant’s counsel objects to all of the answer, ¢ Xcept the first 
sentence, as immaterial and incompetent, 

The court struck out the words “as well as others,” and refused to 
reject the balance; to which ruling and refusal the defendant ex- 
cepted, 


Nineteenth. If, in answer to the last que —_ vou say that such 
process Wiis 1 lise prior or subseq uc nt theret  stite for how long if 
had been tin use, or continued in use, as afore a: and where and to 
what extent. ) 

‘Rwentieth. State whether the results of analysis by the method so 
used by him were absolutely accurate, and, if not, why not. To 

what extent, if at all, were they inaccurate ? 
110 ‘Twenty-first. State to what extent, if at all, the fact, if it 
be a fact, that the result of an analysis by such method was 
not absolute ly accurate was known at the time he made it and prior 
and subsequent thereto? 

‘To the nineteenth, twentieth, aiid twenty-tirst interrogatories he 

saith: I can only refer to my answer to the eighteenth interrogatory. 


Defendant’s counsel read the cross-interrogatories and answers as 
follows: 

First. Were your employers engaged in operating the Pershytte 
furnace in the years IS79 and TSS0” ; 

To the first cross-interrogetory he saith: Pig-iron was manutact- 
ured at Pershyttan in 1879-1SS0 by the owners of Ramshytte-Per- 
shivtte fron Works. 

Second. Were you then, and are you now, interested otherwise 
than [as] an emplove in the Pershytte furnace, or in operating the 
same? : 

If so, state the nature, extent, or proportion of vour interest. 
111 To the se eevee cross-Interrogatory he saith: No. 

Third. Name all of the different kinds of iron manufact- 
ured at the Pershytte furnace in IS79 and ISSO, and the difference 
in the quality and character thereof. | 

To the third cross-interrogatory he saith: The pig-iron manufaet- 
ured in 1879 and TSS0 differed in no other way than in its temper— 
that is to say, some of it Was made grey, some grey with white mar- 


er 
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gins, some half white, and some white. In quality and character 


there Wiis ott rwise he difference. as the Sallie Ores Were used, 

fourth. Name the different ores used at said furnace in the man- 
ufacture of Won during those ve ars, and the ditlerence in the quality 
and characte r thie It of. 

To the fourth cross-interrogatory he saith: Ores from Pershytte 
mines were used in the manutacture during these years; only 
about os fe Vike rore Were rbEN¢ 1 the Manufacture of the 12.000 
cehnthner pig-Iron Mow Wn (pulestion | the character of the Viker ore 

Is just as Pershvtte ore—verv good. 
ee All of the answer exc pel thi first sentence le fendant’s 
counsel declined to read as irresponsive and as hearsay. 
Plarntitl s couse! Consent | th ™t cond Sentence, as follows, be 
stricken out: “ Analysis of these ores are annexed to my answers 
Lo the direct Interrogatories, ana a Ul d to read the remainder 


? 


of the answer declined by the defendant's counsel. 

Defendant's counsel objected on same grounds. 

The court py rotted poiskinititl s counsel to read as proposed, and 
defendant's counsel excepted. . 

kifth. Whi re were thi s¢ OFS. ¢ It ined, ania of whom ? 

Sixth. Did the same parties Operating the furnace work the 
mines from which such or se were obtained ? 

To the fifth and sixth cross-interrogatories he saith: Pershytte 
mines are owned by a stock company, in which the owners of Ram- 
shyttan 1’ rshyttan have shares, ‘The same owners have, also, Per- 

shytte blast furnace, They use for the most part their own 
11:5 ores In the manufacture of pig-iron. 

Seve nth. Wraoer anv of such ores analy zed, to your personal 
knowledge, before being used in the manufacture of iron in said 
furnace”? If =O, State Which of the ores oT what portion thereof, 
when, where, by whom, and by what methods, 

Righth. Was any of the ore, from which the pig-iren r_ferred to 
in the sixth direet direct ifterrogatory wis mianutactured, so an- 
uivzed ? It SO), When, whi re’, Ly Wiloth, and by What process or 
method? If the same was analyzed by vou, state the course of pro- 
cedure and the rate rials used im de tall, and vive the result of the 
analysis. 

To the SeVve nth and elelith eross- Int rrogatori - he saith 4 Yes: 
Bernbard Fernguist, Adolf Tamm, and others have made analyses 
(rl) these OPPs, | ~ }s hot within ri rabee to at seribe the method of 
analyzing. I have not, myself, made anv analysis on-these ores. 

Ninth. Was any of this pig-iron so analyzed? If so, where, 
when, by whom, and by what process or method of analssis? If 

the same was analyzed by vou, state the course of procedure 
114. and the materials used in detail, and the result of the an- 
alysis. 

To the ninth eross-interrogatorv he saith: My answer to the 
tenth direct Interrogatery Is my reply to this question. 

Tenth. Have N. M. Hoéglund’s Sons and Company any interest In 
the Pershytte furnace, or im Operacuing the same? Did they have 
I 


sucli interest or any- Interest therein in 1S7Y or 15807 
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To the tenth cross-interrogatory he saith: No. 

Kleventh. Have N. M. Hoéglund’s Sons and Company been in the 
habit of purchasing tron manufactured at the Pershytte furnace; if 
so, how long lave they been such purehasers to your knowledge ? 

To the cleventh cross Interrogatory he saith: I do not know. 
With the commercial business of our Swedish iron workers [| have 
nothing to do. 

Twelfth. If N. M. Hoéglund’s Sons and Company purchased any 
of the pig-iron manufactured at the Pershytte furnace in the winter 
of ISTY and ISSO, mentioned in the sixth direct Interrogatory, state 

Whether the contract or terms of purchase or the negotiations 
115) for the purchase were In writing; If so, attach a copy of the 

contract, or letters, or writings containing the contract, terms, 
or nevotlations for such purchase, 

Lo the twelfth cross-Interrogatory he sulth: A. U. (rredin, ot 
Nova, bought of the manufacturers. the owners of Ramshytte [ron 
Works, the 12,000 centners Pershyvite pig-iron now In question, 
whieh he afterwards sold to N. M. Hoéglund’s Sons & Co. in Stock- 
holm, but I donot know either the price or other conditions. As | 
have already sald, [ have nothing to do with the commercial business 
of the iron works. 

Thirteenth. Did you personally negotiate the sale of the iron thus 
referred to, or have you any personal knowledge of the terms of the 
sale® : 

To the thirteenth eross-Interrogatory he saith: No. 

Fourteenth. What was the price charged and reeeived for the iron 
thus sold to N. M. Hoglund’s Sons and Company ? 

‘To the fourteenth cross-interrogatory he saith: [do not know. 

lifteenth. Have vou personal knowledge of the quality and ehar- 

acter of the particular ores used in the manufacture of this 
11600 particular parcel of pig-iron at the Pershytte furnace during 

the winter of IST and Iss? State how and from whom 
vou obtained any and ali of your knowledge and information on 
this subject. 

To the fifteenth cross-1nte rrogatory he saith: The cood quality of 
the iron is, besides, well Known to me personally during my long 
time of service of mere than 20 years In the mining district of 
Nova. : 

Defendant's counsel declined to read the answer as not responsive. 

Plaintiff's counsel consented to strike out the first sentence and 
proposed to read the remainder. 

Defendant's counse! oly ected. 

The court permitted the answer to be read as proposed, and de- 
fendant except dL. 


Sixteenth. Is the whole of your answer to the seventh direct in- 
terrogatory given from personal knowledge, or is it In) whole or in 
part derived from others, or from books, records, or memoranda 
written or made by other persons? If the latter, state in detail the 
sources of your knowledge or information. 
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To the sixteenth cross-iInterrogatory he saith: lt Is hased On per 
sonal knowledge. 
lly Seventeenth. Is the whole of your answer to the tenth 
direct interrogatory given from personal knowledge, or is it 
in whole or in part derived from others, or from books, records, or 
memoranda written or made by other persons? If the latter, state 
in detail the sources of your knowledge and information. 

‘To the seventeenth cross-interrogatory he saith: Its given from 
personal knowledge. 

Kighteenth. Have you personal knowledge of the marks on the 
iron thus sold from the Pershytte furnace to N. M. Héglund’s Sons 
WV Company, and of the time and manner of shipment of the Iron, 
or do you obtain your Information from memoranda or entries 
thereof, or from other persons’ It so, who informed you, and who 
made the entries and memoranda’? Did vou personally examine 
or deliver or ship the tron thus sold to N. M. [loglund’s Sons & Com- 
pany ? 

To the cighteenth cross-interrogatory he saith: [know personally 
that the 12,000 centners were marked with the usual mark of Per- 

shyttan, GP. HW. (signifving Gamla (old) Pershyttan), and 
11s that the Iron was sent during the winter of ISSO from Per- 
shyttan to Nova. Further does not my personal knowledge go. 

Nineteenth. Did the owners or operators of the Pershytte furnace 
employ il professional chemist to analyze the ores used and the tron 
manufactured in the furnace in IST7Y and ISso? If so, what was his 
hiame ? | 

To the nineteenth cross-interrogatory he saith: The question is 
already answered by my reply to the eighth cross-interrogatory, 

Twentieth. Did you ever make an analysis of the iron, or any 
portion of it, manufactured in the Pershytte furnace or in any other 
furnace at which you were emploved im the latter part of IS7S or 
the early part of 1879, and reterred to in the cleventh and twelfth 
ii ct interrogatories r If sO, W at hh, Where, and by Whit method or 
process ”* State the same in full and in detail and the result of 
your analyses, 

To the twentieth cross-interrogatory he saith: No. 

Twenty-first. If vou testify that vou have made analyses of any 

ore used or iron manufactured at the Pershytte furnace, or 
11) ait an other furnace, state whether vou tade duplicate analy- 
ses In each cases and the result thereof. 

To the twenty-first cross-interrogatory he saith: [have not made 
any analysis. 

Twenty-second. Is the whole of your answer to the thirteenth 
direct interrogatory given from personal knowledge or is it in whole 
or 1D part derived from others, or from books, records, or metmo- 
randa written or made by other persons - If the latter, state In de- 
tail the sources ot your knowl hor | 

To the twenty-second cross-interrogatory he saith: T have an- 
swered in my reply to third cross-interrogatory. 

Twenty-third. Did you personally make the practical tests referred 
to in vour answer to the fourteenth direct interrogatory ? If not, by 
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whom were they made, elVving the names of the Persons, and how 
do you gel your Lhiformintion ? : 
To the twenty-third [cross ]-interrogatory he saith: My reply to 
the eleventh direct interrogatory is Inv answer. 
120) Twenty-for rth. If you personally made or applied such 
practical tests, state the nature and method thereof in detail 
and the results olbtarne d. 
To the twenty-fourth cross-Interrogatory he saith: | made no 
practical Lest- 
Twenty fifth. If vou state in answer to the direct Interrogatories 
that you have read the deposition of Bernhard Fernguist, attached to 


7 
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this commission. vou wili also Picase stale Whether the same method 
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) eo %. ’ ' 
followed VoTPIT Ith aKING this apalvsis of 


of analysis deseribed 
the iron received from the Pershvtte furnace is still followed in 
Sweden i) all its cit talis: ee { if hot, Wii rely the method how pur- 
sued is different from his course of procedure in that instanee, : 

‘To the twe ntv-fifth Cross-1nite Progavory he saith: IT have not read 
the testimony of Bernhard Fernguist. 

Twenty-sixth. Do vou still pursue, as a professional or practical 
chemist, the same method of anulvsis in all its details that vou fol- 
lowed in IS7S, ISTH, and ISSO in analyzing iron? Tf not, state in 
detail wherein your present method differs from that followed by 

Bernhard lernguist 1}) ISaaor IST7TS. as des ‘ribed 1) his depo- 


121 sition, and vour reason for the change. 
* To the twenty-sixth cross-interrogatory he saith: [am not 
a professional chemist. 


Defendant's counsel renewed his Obi ction, on the same grounds, 
to that part of the deposition already read, where the court) per- 
mitted the witness to testify as to the analysis of Fernguist, the wit- 
hess now stating In answer to the twe nty-sixth cross-Interrogatory 
that he is not a professional chemist. ’ 

The court adhered to the ruling already made, and defendant ex- 
cepted. 


Twenty-seventh. Did you read or hear read these cross-interroga- 
tories, OF aly of them, by fore answering the direct Interrogatories t 

‘To the ULWOLILV -s¢ Vi nth Cross-Titerrogatory he saith : | have rt ad 
both the direct interrogatories and the cross-interrogatories before 
answering either. 

Twenty-eight. Did vou read or hear read any of the depositions 
of other witnesses examined under this commission, or were vou 
present at the examination of such witnesses before giving vour evi- 

dence? Tf se, state which of such depositions or witnesses, 
iZZ To the twenty-eighth cross-interrogatory he saith: I have 

neither read -or heard read any of the depositions of the other 
Witnesses, nor was [T present at the examination. 

Twenty-ninth. Tf vou know of any other matteror thing material 
to the issues and favorable to the defendant state the same as fully 
as if vou were especially interrogated in relation thereto. 

To the twenty-ninth cross-interrogatory he saith: My opinion is 
that the 12,000 centner- Perslytte pig-iron isan article of most ex- 
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cellent quality. In mercantile respect I have no right to say any- 
thing, nor can I do so, as I have no knowledge of either the price or 
of other conditions. 


Defendant's counsel objected to the answer as not responsive and 
as incompetent and immaterial, and declined to read it. 

Plaintiffs counsel proposed to read the portion of the answer as 
follows: “ Myopinion * = * os * * © Ge izvee ners 
Pershytte pig-iron is an article of most excellent quality.” 


Objected to by defendant as hearsay and as opinion and incom- 
petent, and hot responsive to the cross-lnterrog atory. 
Allowed. ‘De ‘fendant exce pte “l. 


123 Plaintiffs counsel read in evidence the deposition of A. E. 
CASSEL, & Witness examined ander commission on behalf o 
the plaintiff, as follows: 

Kirst. What is your hame, age, and occupation t 

‘To the first Interrogatory he saith: My name is A. Ek. Cassel ; 
vears of age, and manager of Svana [ron Works. 

second. [ow long lave you been im that occupation ; what ex- 
perience have you had in it, and what was your occupation prior 
thereto ? 

‘To the second interrogatory he saith: Sinee April, ISSO, and be- 
fore that J nave from November, 1875, been. assistant to my father, 
who, before he, Was Mahager of the said iron works. | passed ik 
mining school before being assistant. 

Third. By what tirm or person were vou employed in 1879 and 
ISSO? 

To the third interrogatory he saith: Svana Iron Works. 

Fourth. How long have you been emploved by them, and in what 
capacity t 

To the fourth Interrogatory he saith: From November, 1878, to 
April, 1850, [ was assistant to the manager; from April, 1SS0, I 

have been manager. 
124 Fifth. Do you remember a parcel or parcels of 7,200 hun- 
dred-weight grey Nordansjo and Nvhytte pig-iron, marked 
SBV E and N BBB kK, which was sold in ISSO? If so, when was 
it sold, and by whom and to whom’? 

‘To the titth lnterrogatorv he said: Yes. It was sold, I think, in 
the month of lebruary, ISSO, by mV father to N. M. Hoglund’s Sons 
& Co. 

Sixth. At what furnace or furnaces was it made? 

‘To the sixth interrogatory lhe saith: At Nordansjo and Nyhvttan. 

Seventh. In what manner was the Inspection of its manufacture 
at the furnace or furnaces where it was made conducted ? 

To the seventh interrogatory he saith: In the same manner as 
during the preceding vears, with the greatest care and attention. 


Defendant's counsel objected to this answer as hearsay and as im- 
material. Objection overruled. Defendant excepted. 
Kighth. How did the manner of said inspection compare with the 
b—I151 
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manner in which the manufacture of pig-iron at such furnace or 
furnaces lad been conducted prior thereto? 
123) To the eighth Interrogatory he saith: The manner was ex- 
actly the same, 
The same objection, ruling, and exeeption was taken by de fendant 
to the answe r to this Atle stion. 


Ninth. State what vour means of knowledge are in regard to the 
percentage of phosphorus, sulphar, and = siligon in the iron so as 
afore Stil =olef anid shipped cf N. \l. [loelund’s Sons & Company, if 
you Say lbh Wil- <old eed shitpyp l. 

To the ninth interrogatory he saith: From previous analysis of 
the iron we manufacture, 

Tenth. What was the percentage of phosphorus, sulphur, and sili- 
Con coltained In the jron so as aforesaid sold) and shipped io X. M. 
Hoglund’s Sons & Company, if vou say any was sold and shipped? 

To the tenth interrogatory he saith: In the pig-iron we made the 
pereentage © { }) hosp horus is about O02 % , of sulphar 0.02 4%, and 
silicon Is more Vv; irving, but it used to bye about | per cent. and | 
think threat the pie-iron 1) question contained al ut these quantities, 


Defendant objected to this answer as opinion and hearsay. Ob- 
jection overruled. Defendant excepted, 


126 eleventh. State whether or not vou know of any tron other 
an thi: cll thi; ful sel “as afore sid to N. \l. Hoglaund = Sons & Com- 
pany made at the furnace at which vou were emploved in or about 
the latter peur of ISTS or the early prune of 1S,” 

To the cleventh Interrogatory lhe saith: | think threat “Olle other 
ron Wiis pncaed In the same furnace, but I do not recollect lor cer- 
Lad. 

Sixteenth. State whether you remember two pareels of pig tren of 
LSOO hundred-we edit each with the Sillhe marks as those mentioned 
1h the fifth Interrogatory shipped 11) October anil November, IS;¢) 
too Annie rled. To Whom ania (iT) Whaat Vesse| Were they Shipped? 

To thre SIXte enti Interrogatory he saith: Yes: | recollect, ‘Fhey 
were sent by rail to N.M. Tloglund’s Sons & Co. in Stockholm. 


Defendant objected to the answeras immaterial and hearsay. Ob- 
jection overruled. Defendant excepted. 


Michtee nth. Stiute wie ther any account of thi (yp ule ali tv of Ores U> ed 
at the said furnace or furnaces in the manufacture of pig-iron is kept 
from: year to Vear, 

lo the eighieenth interrogatory he saith: Complete jour- 


4 neal Is kk prt of how much 7 | each kind ot ate Is Lis | fey] ened 
e ‘ 
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Nineteenth, State whether this quality las changed mater) lally 
during several years past, and, if so, how. 

To the nineteenth interrogatory he saith: The quality of the ores 
has not changed materially during the last five wie Of the state 


oft things before that time have no knowledge. 
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Defendant objected to this answer as hearsay and opinion. Ob- 
jection overruled. Defendant excepted, 


Defendant's counsel reads the cross-interrogatories and answers as 


follows: 


lirst. Were you present at the time of the hegotiation and sale of 
the pig-iron referred to jin the fifth direct interrogatory, or is your 
knowledge, in whole or in part, derived from others, or from letters, 
entries, and memoranda written or made by other persons? If the 
latter, state the extent and source of vour information. 

To the first cross-interrogatory he saith: [saw a telegram to my 
father from N. Hf. Hoglund’s Sons & Co. about the sale of the 7,200 

centhers pig-1ron., : 
12S Second. Who made or conducted the inspection of the 
manufacture of the pig-iron referred to in the seventh and 
elolht- direct interrogatories ? Were vou present at such Inspection 
throughout? If net, how do you derive your knowledge or informa- 
tion thereof? 

To the second ecross-interrogatory he saith: The furnace master, 
A. Ek. Persson, had the inspection of the manufacture, and I visited 
the furnace from time to time. 

lifth. Ifvou have personal knowledge, name all the different 
ores used at said furnace or furnaces in the manufacture of iron 
during those vears and the difference inthe quality and character 
thereof, | 

To the fifth cross-interrogatory he saith: The ore from “ Bonde- 
grufva ’ mine, which requires much limestone, is used to about 02% 
inthe mixture, and “ Blandston “(ore from “ Klackberg ”), requir- 
ing silicon for melting, is used to about 23%. Ore from “ Kall- 
more.” which is what ts ealled “© one-going "—that ts, it melts with- 
out being mixed with anything else—is used to about 15%, and to 

the whole is added about 10% limestone. 
12s) Sixth. Were any of the ores used in the’ manufacture of 
Iron at ssid furnace or furnaces, and referred to iN) Your ali- 
swers to the direet interrogatories, analyzed, to vour personal 
knowledge? If so, state which of the ores, or what portion thereof, 
when, where, and by whom and by what methods, and how you ob- 
tained vour Information. 

To the <1xth cross-Interrogators he saith: Analyses have before 
heen made from time to time at the mining school in Stockholm, 
but I do not reeolleet if the ores used for the manufacture of the 
7.20) eentners now 11 (ptt stion Were analyzed Or peat, 

Kleventh. Is the whole of your answers to the sixteenth and sev- 
enteenth direct interrogatories or is your answer to either one of 
them given from personal knowledye, or ts either of such answers 
1) Whole or in part given from information derived from others or 
from: books, reeords, or mi moranda written or made by other per- 
Sons 7 If the latter, state mm detail the extent and sources of your 

knowledge or information 
150) To the eleventh cross-interrogatory he saith: [ answered 
from personal knowledge. 
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Twelfth. Have you personal knowledge of the sale and = ship- 
ment of the pig-iIron referred to in the 15th direct Interrogatory, and of 
the percentage of silicon, sulphur, and phosphorus contained therein, 
ordo you obtain your information from memoranda or entries thereof, 
or from other persons? — If so, who informed you, and who made the 
entries or memoranda’? Did you personally negotiate the sale, or 
were you present at the sale, or did you personally deliver or ship 
the iron thus sold ? 

To the twelfth cross-interrogatory he saith: The qualities of the 
iron I do not reeolleet, but, concerning the sale, | saw a telegram 
asking for it 

Thirteenth. TIave you personal knowledge of the sale and shiip- 
ment of the tron. referred to im. the sixteenth dtreet nterrogatoryv 
and of the amounts of phosphorus, sulphur, and silicon contained 
therein, or do vou obtain Your information from memoranda or Cw 
tries there of, or from other persons ¢ lf so, who Inform 7 Vou, and 

who made the entries or memoranda’? Did vou personally 
51) = negotiate the sale, or were vou present at the sale, or did you 
personally deliver or ship the ron thus sold ? 

To the thirteenth cross-Interrogatory he saith: 1 have knowledge 
of the sale of the iron mentioned im the sixteenth direct interroga- 
tory from memoranda, which [ do not reeolleet if Toor my father 
mace [ did not personally negotiate the sale, nor was I personally 
press nt. 

Fifteenth. If vou personally made or applied such practical tests, 
state the nature thereof and the method pursued in’ detail and = the 
results obtammed, and espechully the percentage of silicon ane phios- 
phorus contained therein. 

To the tifteenth cross-interrogatory he saith: I do not recollect 
that any practical tests were made. 

Sixteenth. Did you personally keep the account of the quality of 
the Ores used ‘al the <sle furnace, 1) the manufacture oft rol, from 
vear to vear? Tf not, who did keep such aceount and make the en- 
tries in the record thereof? 

To the sixteenth cross-interrogatory he saith: The book- 
1520 keeper at Nordansjo kept the account of the quality of the ores 
used, 

Seventeenth. If you kept the account, from whom did you ret 
the information thés entered? Did vou have personal knowledge 
of the correctness of such information, or did you rely on your in- 
formants ? 

To the seventeenth cross-interrogatory he saith: I did not keep 
the aeeount. 

Mighteenth, If vou IVE any evidence on this subject attach a 
correct copy or transcript of such account to vour deposition, 

To the elghteenth cross-Interrogatory he saith * | have ho COPY lo 
give, as will be seen from the preeeding answers. 

Nineteenth. Did vou read ar have read these CTOss Interrogatories, 
~orany of them, before answering the direct interrogatories ? 

To the nineteenth cross-Interrogatory he suith: Yes: | did, 
Twentieth. Did you read or hear read any of the depositions of 
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other witnesses examined under this commission, or were you pres- 
entat the examination of such witnesses before giving your evi- 
dence? If so, state whieh of such depositions or witnesses, 

To the twentieth cross-interrogatory he saith: No, | was not pres- 
ent at the eXamination hor have read or heard read the deposi- 
tions of other Witnesses, 


Loe Plaintif!’s counsel read Ith evidence the deposition of J. 
Johansen, a Witnesses examined under commission on behalf 
of plaintiff, as follows : 

First. What is your name, age, and occupation ? 

To the first nterrogatory he saith: J. Johansen; 42 vears of age, 
and manger of tron works 

second. Tlow long have vou been in that occupation, what expe- 
rience have you had in it, and what was vour occupation prior 
thereto? 

To the second Interrogator he saith: Sinee IS76 I have passed 
through il hilning school, and been six vears before hahager of 
other iron works. 

Third. By what firm or person were vou employed in 1S79 and 
PSst) . 

To the third interrogatoryv le saith: Svana lron Works. 

Fourth. Hlow long have you been emploved by them, and in 
What capacity ? 

To the fourth interrogatory he saith: Since IS7S8, when the tren 
works with which I was engaged were purchased by a stock com- 
pany, called sVaha Iron Works 

hitth. Dy vou reed rte ; 2 pear el or preares ls of 7200 hundred- 
weight grey Nordansijo and \yhytte piv-lron, marked SB V E and 


VN BBR K. which was sold in ISSO? if so. when was it sold. and by 
whom. and to whom ” 
1-4 To the tifth interrogntorv he saith: | recollect that a pareel 


of grey pig-iron was <old to N. M. Tleglund’s Sons & Co. In 
Stoc ‘holm. nr it thie « pUlitl ititv | do not recollect. 1 dial nothing to 


do with the sale 

Sixth. At what furnace or furnaces was it made ? 

To the sixth interrogatory he saith: Nordansjo and Nyhyttan 
high furnaces. 

Seventh. In what manner was this Inspection of its manufacture 
at the furnace or furnaces where it was made conducted ? 

To the seventh interrogatory he saith: | and a furnace master In- 
spect- the same, 

Kighth. Hlow did the manner of said inspection compare with the 
manner in whieh the manufacture of pig-iron at such furnace or 
furnaces had been conducted prior thereto? 

‘To thre elolit hy Interrogator ly saith: The lnspection lias been 
exactly thi “ithe both bre ferr and afterwards. 

Ninth. : State what vour means of knowledge are in regard to the 
pre reentage ol }) hosp shor is, sul} hun bores ~1hicon 1) the Iron so as afore- 
said sold and shippe «ul to N. M. at d’s Sons & Company, If you 


say any Was sold and sliapy 
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13d To the ninth interrogatory he saith: Through analysis on 
thesore and on the ple-iron and through special test of sul- 
phur inthe pig-iron, but [do not think that any special analysis 
Was made on the pig-iron sold to N. ML. Ploglund’s Sons & Co., and 
I do not recollect if test of sulphur was made. I know, however, 
that ihalysis Wits Dnade ol a parcel of pig-lron made of exactly the 
Sore niaterints 
Tenth. What was the percentage of phosphorus, sulphur, and 
silicon coltained dn the trom so as aforesaid sold anid shipped Lo N. 
M.. Hoglund’s Sons & Company, if vou say any was sold and 
shipped ? 
To the tenth interrogatory le saith: In the last-mentioned parcel 
the sulphur was Q.02 %. 
eleventh. State whether or not vou know of any iron other than 
that sold, as aforesaid, to N. M. Toglund’s Sons & Company, made 
at the furnace at which vou were emploved, in or about the latter 
part of IS7TS or the carly part of IST). 
To the cleve rith Interrogatory hie saith . Much more Was made, 
Twelfth. Tf vou answer the eleventh intefrogatory in the aflirma- 
tive state what vou know of the character and quality of such 
136 other iron ? 
To the twelfth interrogatory he saith: As nearly similar as 
pessible, the diflerence ny ine ditlerence it) hardness, 


Defendant's counsel objected to this answer on the ground that 
the witness has no knowledge of his own, and his answer Is opinion 
ania hearsay, (dbo ye ection overrul dl, Defendant excepted. 

Twentieth. Tf you know of any other matter or thing material to 
the issues and favorable to the plaintiff state the same as fully as if 
you were especially interrogated in relation thereto, 

To the tweonth th rte Progvacory he saith: The parcel bought by 
N. \I. Hoelund’s Sons & Company cannot he ditlerent from the pig 
Iron We make, as, for many vears, materials of similar qualitv have 
been used 

Defendant Ob jee ted to this answer as opinion and hearsay and as 
incompetent. Objection overruled. Defendant excepted. 


Defendant's counsel read the cross-interrogatories and answers as 
follows: 

2. Who made or conducted the inspection of the manufaeture of 

the pig-iron referred to in the seventh and eight- direct inter- 
IST) orogatories? Were you present at such inspection throughout ? 

If not, how do vou derive your knowledge or information 
thereof? | 

To the second cross-interrogatory he saith: T and Mr. Peliisson 
had the Lnispo ction. | was not present the whole time, but | heard 
from Mr. Pehisson that everything Wiis riglit. 

L If vou have any personal knowledge, name all of the different 
kinds and qualities of iroa manufactured at the Pershytte furnace 
and any other furnace at which vou were employed in 18738, 1574, 
and ISS0, 
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To the fourth cross-Interrogatory he saith: At Nordansjo and 
Nvyhytte high furnaces were made grey, grey with white margins, 
half white, and white pig-iron during IS7S8, IS79, and 1SS0. 

» If you have personal knowledge, name all the different ores 
used at said furnace or furnaces in the manufacture of iron during 
those Veaurs, and the difference in the quality and character thereof. 

To the fifth cross-Interrogatory he saith: We use (uartzose, cal- 
careous, and self-fluxing ores; the last one are such ores that melt 
Without any additional flux. 

1 ¢). Did vou read or hear reac thre i cross-lInterrogatories, or any 
of them, before answering the direct interrogatories ? 

To the nineteenth cross-interr ratory he saith: IT read them. 


Los Plaintit?’s counsel read 1 evidenee the deposition ot ()tto 
Magnus tloglund, a witness examined under commission on 
behalf of plaimtill, as follows: 


Otto Magnus Hoglund, of Stockholm, merchant, 56 vears of age 
and upwards, being duly and publicly sworn, pursuant to the 
directions hereto annexed, and examined on the part of the plain- 
tiff, doth depose and say as follows: 

Direct interrogatories: 

First. What is vour name, age, residence, and oeeupation ? 

‘Lo the first interrogatory he saith: My name ts Otto Magnus 
Hoglund: 56 vears of age: residing at Stockholm; and my oceu- 
pation Is merchant. 

Second. LTlow lomy have vou been tu that occupation and where? 

To the second Interrogatory he saith: The present firm, in which 
lama partner, was established the ldth of January, S79, but be- 
fore that time I was engaged in the firm of N.M. Tloglund from 
IS73. My present firm is a successor to NX. M. THogland. 

Third. To what firm, if any, do vou belong”? 

To the third Interrogatory he sietthe: To =, MM. Llovlund’s Sons W 

(6). 
i Fourth. Do vou know of any lots of Swedish pig-iren 
shipped by N. M. Hoglund’s Sons & Company to the port of 
New York by the steamer“ Kepler” in the early part of ISSO; if 
so, from whom were they respectively bought; what were the marks 
Upon them: what did they welwd: when did the “ Kepler” sal, 
and to whom were they consigned ? 

To the fourth Interrogatory he saith: According to coples of bills 
ol lading In our POSSESSION, the following parcels of pig-iron were 
shipped by the steamer “ Kepler.” viz: 7.200) centner-, marked S B 
V Eand N BBB K, and 12,000 centner-, marked GP HL The first 
ot these lots was bought from the late Mr. P. A. Cassel, then man- 
aging director of the Svana company, the second from. Mr. Gustat 
Giredin, of Nova, through Mr. M. J. Nevber as broker. The marks 
and weight were as above. The Kepler left Stockholm May 1S, 
ISSO; the above parcels of pig-iron were consigned to Mr. Gustaf 
Lundberg. 
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Defendant objected to the answer as hearsay, Objection over- 
ruled for the pag “Chil, Defendant exe pred, 


1-40 lifths. W hice EX perlenee, if uy, have vou had as to the 
analyses, any, according to which Swedish pig-iron was 
commonly sold in PSso? , 
To the titth rate Provatlory he saith: It was not. and is not even 
now, the custom to sell Swedish pig-iron with a certain analysis 
guaranmt ( dd, ‘| I silt ic the Albany and criss lv r lron ane Steel 
a. 11) Which elt anal “is Was Glularalit ed, Wils quite citi exception, 


Defendants counsel read the cross-intet rogatori sand WhusWers, as 
follows: 

1 Were N. M. Tloglund’s Sons & Company the owners of the 
iron referred to oi your atswers to the direct interrogatories is 
shipped (ot) thie stceamer Ix pl ror any other Vesse| to thie port of 
New York inthe early part ol ISSO” 

‘To thie first Cross-Tnite Proealory ae saith . Yes, 

en \\ iis (rtistal Lounielby als thie plarntitl 1) tlhiis action, the agent of 
N. MM. lloelund’s Sots A Company, inthe curly pearl ol ISSO, for the 
sale of iron in the United States? 

To the se cond cross-int rrogalory he saith: Yi Ss. 

o. Did Gustaf Lundberg report to N. M. Pboglund’s Sons & 

14] ( ODPL, us such agent, the sillewe d contracts of sale to the 

defendant of the tron referred to in the complaint in’ this ae- 

tion, and was such iron shipped to the port of New York by N. M. 
Hoglund’s Sons & Company from Sweden in pursuance thereot? 

To the third cross Interrogatory he saith: Yes: the siiles ‘Were 
cabled tO US US sOOTL as conciudedt and the ecohtracts sent to7us as 
soonas signed. ‘The iron was slipped expressly to fultil these con- 
tricts., 

lL Did N. M. Tloglund’s Sons & Company analyze, or cause to be 
analyzed, any of the iron thus shipped to the port of New York ? 
Ifso, who made such analysis, and when and where, of which par- 
eels of iron, and by what process or method, if vou have personal 
knowledge. And also state the result of such halvsis. 

To the fourth cross-interrogatory he saith: We did not analyze, 
hor cause to be analyzed, samples of the parcels of pig-iron shipped 
by thie Kepler ! 

® When, where, and of whom did N. M. Tloghand’s Sons & Com- 
pRUN purchase the site Iron ” Was the hevotlation tha retor cCon- 

ducted orally, or 1) writing, by le beer, U le eraph, or otherwise ? 
l1200 Tt in writing, attach a correct copy of the contract ‘or con- 

tracts, or the letters, telegrams, or writings containing the 
terms of such purchase or purchases. [If there were ho writings or 
memoranda of the terms of purchase, then state the price or prices 
Which vou agreed to pay for such tren. 

To the titth cross-interrogatory he saith: We bought the 12,000 
centers, G@ PTT, on January 20th, Isso.) The transaction was eon- 
ducted in Stockholm through Mr. M.... Nevber, as broker, and the 
seller was Mr. Gustaf Gredin, of Nova. The negotiation went through 


“ 
. 
‘ 
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the said broker, who, I believe, corresponded with the seller. A 
translation of the contract is annexed, marked F.) The second pur 
eel was bought from Mr. P. A. Cassel, then managing director of the 
Svana COTM Pay, Translation of extracts of the correspondence be- 
tween ourselves and Mr. Cassel is annexed, from which the date 
of the purchase, &e., can be seen. It is marked G. 

6. Was such iron purchased on credit, and, if so, state the terms of 
credit; or was it paid for at the time of purchase ? 

To the sixth cross-interrogatory he saith: The G P H 

145 «should be paid by our acceptance for half the amounts, 3 

months from the oth of February, and for the other half 

» months from the 15th of Mareh, ISSO. For the 8S BV E and 

NB BA pig-iron no terms of payment were agreed upon, and, 

consequently, the usage of payment, OO days after signature of bill 
of lading, was observed. 

7. If vou state that the iron was purchased on credit state whether 
N. M. Tloglund’s Sons & Conipany have since paid theretor, and, if 
so, When. Did N.M. Iloglund’s Sons & Company pay in full the 
original contract price, or Was there any deduction made therefrom, 
and, if so, how much? 

To the seventh Cross-Hilerrogators le saith: The G@ P H iron 
Was pald by our acceptance 2 months from Mareh 15th, 1SS80, for 
half the amount, and 3 months from the same date for the other 
half, which acceptances were duly honored when falling due. The 
SBVE and \ BB B K was credited to the Svana company 
in account current on June loth, or one month after the date of bill 
of lading. The original contract prices were paid in full and neo de- 

duction whatever was made therefrom. 
1-44 S. Is.the whole of vour answer to the fourth direct inter- 
rogatory given from personal knowledge, or is it in whole or 
in part derived from others or from books, records, or memoranda 
written or made by other persons? If the latter, state in detail the 
sources of your knowledge or Information. 

To the eighth eross-interrogatory he saith: My reply is derived 
from the bills of lading of the iron in question, from the corre- 
spondence between Mr. P. A. Cassell and our firm, whereby the sale 
was concluded, and from the contract made through Mr. Neyber be- 
tween our firm and Mr. Gredin. 

%. Did vou ever see or examine in person any of this iron in 
question; If vea, when, where, and what portion of it? 

To the ninth cross-interroogatory he saith: No. 

LO. Did vou read or hear read these cross-interrogatories, or any 
of them, before answe ring the direct inte rrogatories ? 

To the tenth cross-interrogatory he saith: No. 

11. Did vou read or hear read any of the depositions of other 

Witnesses examined under this commission, or were you pres- 
Ldn ent at the examination of such witnesses before viving Your 

evidence? If so, state which of such depositions or wit- 
hesses, 

To the eleventh cross-Interrogatory he saith: No. 

12. If vou know of any other matter or thing material to the 

i—I81 


DY) THE ALBANY & RENSSELAER IRON & STEEL COMPANY YS. 


issues and favorable to the defendant state the same as fully as if 


you were specially interrogated in relation thereto. 
To the twelth cross-lnterrogatory he saith he knoweth not, 


Plaintiffs counsel read in evidence the deposition of ILjahimar 


Ilorngren, a witness examined under commission on behalf of 


plaitill. 

The witness gave evidetice tending to show that he was a part- 
ner in the firm of N. M. [logiund’- Sons & Co.; that the iron de- 
scribed in the contracts, of which coples are annexed to the com- 
plaint, were shipped by that firm, by the steamer Kepler, in’ May, 
ISSO, to the port of New York from the port of Stockholm, in) Swe- 
den; that the steamer sailed from Stockholm on or about May IsSth, 

ISSO, and that the price and other particulars of the peur 
460 chase made by that firm appeared in the correspondence and 

other papers relating to the sale produced by him and put 
In evidence, and that the contract price for that Iron was paid in 
full without any deduction. 

All of the foregoing depositions read in evidence were opened 
consent of the respective partics at least one month prior to the 
commencement of the trial, 


Arthur TI. Eliot. being duly sworn and examined as a witness 
for the plaimtif, testifies that he was an analytical chemist, and 
had been for fiftcen years, and had frequently made analyses of iron 
for the ‘de termination of }) hosp horus and other substances. Ile then 
gave evidence tending to show that he had made the analyses stated 
i the clba de veal table, exhibit ef la Which lis hime Is appended, 
with the results therem stated. lle explained the method he had 

pursued In making these analyses and identified the ditfer- 
L417) ent samples of iron from which they were made, and he gave 
his reasons for adopting the method of analysis pursued by 


him. Tle also testified In regard to the advantages of the method of 


analysis called the “ Eggertz” method, and referred to in the testi- 
mony of the Swedish witness, Bernhard Fernguist. 

Ile further Lave evidence te oe to show that he went to Troy 
at the request of Dr. Chandler to confer with Dr. Wendell, the de- 
fendants chemist, aud he gave evidence tending to show that. he 
niade an an; alysis, with the PPPOE al of said chemist, from a sallniy) ile 
furnished by him, of the iron in question of the brand Sb V E, 
anil according to the method prese ribed and adop ted by lium, with 
the tollowing results, viz: 46 thousandths of one per cent. of phos- 
phorus, 

He further gave lis reasons for thinking that the process was de- 
fective and that it would indicate a percentage of phosphorus in ex- 
cess of the true proportion contained in the iron analyzed. 

[le turther testified as follows : 


By the Courr: 


11s (). Did you make a test for sulphur? 


7, 


— et 


7, 


— ee 
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A. They did not press that at all, and it was only this phos- 
phorus question that they pore ssed., 


By PLAINTIFE’S COUNSEL : : 
«2. lf would like to eal] your ath ntion to a statement from the 
Chemical News, 50th volume, Sth page, and to an article by Sergius 
Kerns, of St. Petersburgh, on phosphorus and sulphur in bars and 
pigs of tron. Will you look at the article, and state whether, in 
vour judgment, that correetly states the scientifie fact ? 

A. LT should think that the iron would be very likely to vary that 
niueh. 

(). That would be vour judgment as to the distribution of phos- 
phorus in different portions of the same bar? 

A. Yes, sit. 

(). [ observed that in vour testimony as to the results of the dif- 
ferent analyses you yourself found a variation in the same pig as 
between the first. and the second series of specimens. 

‘A. Yes, sir. 

Plaintiff's counsel reads in evidence the portion of the article 
above referred to, as follows : 

140 “Ttisa well-known fact that sulphur and phosphorus are 

diffused very unequally in iron,and also insteel. The author 
had an opportunity of analyzing a piece of square iron (1 x 1) for 
sulphur and phosphorus, taking shearings from this bar in different 
places, Which, for this purpose, was divided through its length into 
seven equal parts. The length of the bar was 44 inches. The fol- 
lowing results of the analyses of these shearings may be of some 


lhiterest: 


_ ily hur percent Ph phorus per cent. 
A Wada EET SSE eae ne ee ee Od] O03] 
SS ES ORS ene Oe FRET erty ener ss ope OO 
2 PON A ee ee MaRS ee : (nO) (OED 
| BE AAPM a . a HOD Ch 1026 
Po ses es ee : W059 Tie 
"ees : i : Hiv 0.057 
Sf eiteeuss  f wen eeu i O06... O25 


“The sulphur was estimated as Carium sulphate and the phos- 
phorus by the method of Kegertz.. 


James B. Mackintosh, being duly sworn and examined as a wit- 
ness for the plaintiff, testified that he was an analytical 

Jou chemist, ane lac followed threat profession for about five years, 
and had frequently made analyses of iron for the determina- 

tron of phosphorus and other substances. Ile Lave evidence tend- 
ine toshow that he had made the analyses stated in the table, Exhibit 
13. to which his name is appended, with the results therein stated, 
and explained the method pursued by him and = his reasons for it, 
and also gave evidence tending to identify the samples from which 
such analyses were made and the souree from which the same pro- 


ceeded, 
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Gustaf Lundberg, the plaintiff, being duly sworn and examined 
asa withess on his own behalf, testified : 


By Mr. Witreecen: 


(). What is your business” 

A. Lam agent fora Swedish iron honse. 

(). Where is your place of business ? 

A. Boston. 

(). Of what country are you a native ? ws 

A. Sweden. 

(). Ilave you ever been naturatized as an American citizen ? 

7 NO. cir 
15] () Tlave you ever had any busimess with the defendant ? 
A. Not until this contract. 

(). Look at these three pigs of iron that are now produeed in 
court marked GPI,S BV E, and N bb Bk, and state what lot 
of iron the ry be long to. 

A. They be lone to a lot of iron delivered to the Alb: any & Rensse- 
lacr Tron and Steel © ompany nearly July, PSso, 

Q. And when was the sale of iron made to them? 

A. In hebruary of the same year, : 

(). State whether or not at avy time of the sale any of that tron 
was In this country. 

A. No: there was not, to my knowledge. 

(). Do.vou know whether at the time vou made the contract with 
them which is in evidenee the iron had Leen manufactured ? h- 

A. | didn’t know of it. 

(). State when you commenced your present business of dealing 
In these particular brands of iron. 

A. In the fall of 1879. 

(). Tlow long have vou been in the iron business? 

A. Since ISvl in) America and three Vears previous in 

Sweden. 


Bip. (). When vou commenced Gealing In these aap 
brands of iron, in the fall of IS79, as vow have testified, state 
whether or not they were well-known brands of Swedish grey iron. 


A. There were. 

(). Did you at about the same time that vou made these sales of 
this iron to the defendant make o:her sales to other parties of the 
same brands of iron”? 

A. Yes; at the same time and previous also. 

Q). And were there any other lots of this iron that came over on - 
the Kepler besides the two lots that were Iniported Iyy detendant ? 

A. There was another lot of the same brands. 

(). How large was that other lot? 

A. Three hundred tons. 

. Who was that sold to”? 

A. Howe & Co., of Pittsburg. 

(). WW he ‘Nh did vou rece Ive the ihe alysis in refi renee to Which this 
iron was sold to the defendant * 

A. [ don't recolleet the exact date, but 1n the fal] of ISat), | think. 
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Q. And that analysis you communicated to the defendant about 
the sixth of February? 

A. Yes, sir. 

(). Look at the letter which I now show you and state whether 
that is the letter. 

A. Yes, sir; that is the letter. 


loo (The letter and analysis attached are read in evidenee by 
plaintiff's counsel and marked Plaintif’s Exhibit No. 7 as 
follows :) 
Gustaf Lundberg, agent for N. M. [Lloglund’s Sons & Co., Stockholm. 
OS Kinpy Streer, Boston, Feb. 6, 1880, 
Albany & Renssaeler Tron & Steel Co., Troy, N.Y. 
Deak Sin: | have vour favor of Sth inst. Ino reply would say 
that of the sample mentioned, T have only o tons in Boston. 
For shipment from Sweden next May, | have for sale: 
900 tons NBG P TD Swedish charcoal grey pig-iron,as per analy- 
sis herewith, at S48 per ton on wharf N. Y., duty paid, 50 days. 
500 to SOO tons S BV E&Y" BR Swedish charcoal grey pig- 
iron, at S46, same terms (this lot sulject Immediate cable confirma- 
tion.) Hoping the above quotations may be satisfactory, | awalt 
your repiyv, & remain, 
Very resp t'y, GUSTAR LUNDBERG. 
lod Analysis: 
Pet ae "* Se 


Carbon .... 5 ld bdide< cae ewekiieueeu oO 

Chr 5 dete aims «: ein sheen s en ameac ae 

Silicon .... > Dae rapa oe Se) 
Phosph PER SRE ON ee ae oe ee OR AE 
NE cacti eden ome ee 
Manganese ---- CSIR (ai nae tection OS4 

aaeG PH 

Sr rere eS 
a inthis aeons ounce omminm aula Trace 
ERTS aN a eget eee haga ee 


(). Were these prices which are mentioned in the contracts of sale 
the market price ~ for (hiis iron al this Litas of thre sale? 
{ jected to as immaterial. Cd] yj etion sustained. 


(). Was this oth r lot of iron that Cuilhne over on the Kepler of the 
same brands as these? 

A. Not of all three, only of two. 

(). Which two” 

A. NbbBKR andSB BY &F. 

(). And that indicates the place of manufacture and the quality iy 

A. That ts the stamp tor the furnace. 

(). state whether or hot the other lot than s 1} \ I. anid N b Ly 1} Ix 3 

that came on the “ Wepler” was sold with reference to the 
loo Sathie analysis as the lots iInelucde doin the contract 1 suit. 
(Objected to as incompetent and immaterial.) 
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Mr. Witrecer: That of itself is immaterial unless followed up ; 
but i propose to follow it uy by proving that it Was delivered to the 
purchasers and that no complaints Were received from them in re- 
gard to the quality of the iron. 

(Objection sustained.) 


(). ‘This iron arrived here, as vou said,and was delivered, and we 
have got in evidence the letter in which the defendant declined to 
take it, and we have also in evidence the letter that you sent to them, 
notifving them of vour intention on that account to resell the iron. 
Did you, after having written them of your Intention to resel] the 
iron included in the (wo contracts in sult, proceed to sell it? 

A. Yeu. or. 

Q). Now state what means vou emploved to effeet such sale, and 

Whether or not the prices that vou obtained were the fair market 
: prices ‘al the tinree vou bode the sales, 
[ot Mr. Countryman: [ object. These contracts were made 
hebruary 10 and February 11, 1SS0, and the tron arrived 
here early in June of the same vear, and was taken to Troy, and 
there analyzed, and the discovery made, as we claim, that it 
did not conform to the warranty attached to the contracts. Mr. 
Lundberg (whether as agent or as principal is Immaterial) was noti- 
fied mmmediately by Mr. Marvin, on behalf of the defendant, that 
the iron was not in accordance with the eontraects nor with the 
analyses: andas early as July he was notified that the defendant 
would Hot take the irom on that account, and he was inquired of 
What should be done with it. This notice read in evidence that the 
plevinntafl should resel] the Iron, Wills dated Ol) the ith day of Decem- 
ber of the same vear: in other words, from five to six months after 
the plaintitl Was notified by Mr. Marvin that the defendant refused 
to accept this iron under the contract. 

Then after this notice was given on the 4th of Deeember, and 

along about the first of February, ISS1, the plaintiff commenced 
making resales, giving orders on the defendant tor this iron 
log to other purehass rs, ana that Wils continued along till late 
In July, ISST, when it was completed. 

Now, the porn is this, that the plartil Wils bound to determine 
at once what stand he would. tak >—certainly within a very short 
time after being notitied by the defendants that they refused to ae- 
cept the iron under the contraets. IIe was bound to either leave 
the iron with the defendants-and let it take the risk, and bring his 
action for the purelmse price, or he should have notified them at 
onee that he would take the tron, resell it, and hold them for what- 


ii 
ever balance was found to be due between the resales and the 


amount of the contract price, taking his chances of being able to 
sustain the elaim that the tron was not In accordanee with the eon- 
tracts, 

The Court: Tlow do vou say vou were injured by the course the 
plantul took ? | 

MIr. CountRryYMAN : T do not know and I do not eare whether the 
price went down or up in the meantime. The point is that the 
plaintit? was bound to act at once. 
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The Court: If vou show no injury, do you still say that 
15S the plaintiff was bound to act at once. 

Mr. CountryMAN: I have not inquired whether there was 
any difference in the market price during this period. I do not 
think it is at all material. Our contention is that the plaintiff was 
bound to put the Iron Upon the market at once. 

Mr. Wueerer: The final refusal, if your honor please, was not 
until the 16th of November, and our notice to resell was on the 4th 
ot December thereafter. 

Objection overruled. Defendant excepted. 

A. The iron was offered in the regular way—by correspondence 
and by travelling—to my 1 — ir customers, and high prices had 
been asked, but were retuse “dh. it cll hil it could het be soul that time, 
and so | eonsidered that the ade ~ that were obtainable were market 
prices. 

Mr. CounrryMan: I object to the witness stating his conclusions. 
He should state the facts. 

(). State whether or not the prices vou actually got were the best 
prices that you were able to obtain tor the tron. 

A. Thev were. 

(). Look at the memorandum which T now show you, and state 

whether or not that Is a correct statement of dates of sales 
lov and of the amounts sold ot each of the lots included in the 
contract. 

A. Yes, sir; they are copies from my books, 

(The paper is read in evidence and marked Plamtiff’s Exhibit Ne. 
S, as follows :) 

PLAINTIFRE Ss Exuipir No. 8 


Memo. Showi ing Brands on Sales Made for Ae. [of | The Albany dt pensse- 
laer Tron & Steel Co... as per Ac. Rendered. 


G Pil 
March 21. Park Bros. & Co........ : 68 6 
26. Lobdell Carr- Wheel Co : 4° 6:0 © 
May ). Baltimore ¢ ‘arr-W heel Co. y iD < 
July y 9% A. Whitney W Sols () 
Aug. . Singer, Winnick & Co.....- () 
' Carr & Crowley. --- 
Hussey & Howe & Co.. 
Lobdell Car-W heel Co 


Albany & Renss. I. & S. Co.. 
short delivery, assorted 
brands 
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160 (). Look at the pReper now shown Vou, and state whether 
that contains a correct statement of the price - and amounts 
realized for each particular lot sold. 
A. Yes, sir. 
(The paper is read in evidenée and marked Plaintiff’s Exhibit No. 
2, as follows:) 


M. rio. Show TU, DBrands sil Nales Mad: fay le. [of | The Alhany AS i 1iSAtC- 
Lite iy /, ona Sleel f oo (IN jie 3 Ale. Ke pate red. 


ISS] 
Mar. 21. B i i 1} X 4 |’ ti 
1? x , @©8@ oO 7 Del S500) 
2th isa Leobdell Car-Wheel ¢ me) * 
riitherton. — io oo @ <7 iapawy 
May 16 i nore Car-W ( Di 
Litnie cassis > 39 2 rt a ee 
stuly 2s A. Whitney & Son. P Ooo @ { how) 
\r 1. Singer, Winnick & ¢ Pitt 
| ho? OO O MP OM) 
7 Carr & Crowley. P a. pe i af. od 
14) \)! ce: he : | s fb. % 
Prevy 3. ¢ 8 is is Dp, 929.12 
24 I] lowe & ¢ Pitts- 
bureh is’ 483 8 Dh] 4d 
ma &..™ Lobdell Car-Wheel ( \W il- 
biinetton yoy et ; tee eee | 
‘ Poca learn ; asi 165,324.97 
i ; HMOs. 2 
Pd for st i 
Boston, Oct ISS]. 
GUSTAF LUNDBERG. 
1G] Q. During the pertod covered by these sales—that Is to say 


between the 2st of March, ISSl. and the ord of October of 

the same vear—were you making any other sales of the same brands 
of iron”? 

A. No; not of those brands. 

C2. Were JOU of other brands of Swedish iron? 

A. Lam not positive, but [think L did. 

(). Did vou yourself, personally, make any endeavors to effect the 
sale of these lots of Iron that the defendant refused ? 

A. Yes, sit. 

Q). What did vou personally do in reference to it? 

A. T wrote my letters, and taen | was out in Pittsburgh and the 
West trving to sell the iron. 

(). Who did Vou write to? : 
A. My usual customers—steel-makers principally and ear-wheel 
makers. 

(). Were they the persons, in your judgment, who would be most 
Ikely to require that quality of iron’ 

A. Yes; they would be the only persons, considering the amount 
of Swedish pig-iren sold. 

(J. There is a letter in evidence dated in August, ISSO, in which 


4 
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the defendant declines to take the iron. Did you, after 
162. that, have any negotiations with the defendant on the sub- 
ject? 
A. Yes, sir. 
By Mr. CounrryMan: 
. Were those negotiations in writing or by interviews ? 
. Principally by letter. 
By Mr. WHeecer: 
(). Look at the letter now shown you and state in whose hand- 
writing it is (a letter dated November 15th). 
A. General Marvin's. 
(). He is the treasurer of the defendant, is he not? 
A. Secretary and treasurer. 


> -_ 
So 


(The letter is read in evidence and marked Piaintiffs Exhibit 
No. 10), as follows: 

Troy, N. . oa Novembre i Lo, "SO. 
(rustaf Lundb ry, sq. Os Kilby St.. Boston, Mass. 

Deak Sin: Yours 15thinst.recd. We were without the informa- 
tion wanted upon which to have replied to you definitely until 
within a few davs. We are now prepared to say we cannot receive 
the tron Upon our contract with you; this we have previously stated, 
W now bog to reiterate It. 


Very truly, SELDEN MARVIN. 
163 (Q). Between the time of the letter of the 20th of August, 


which is in evidence, and the time of this letter (axhibit No. 
10), did you have any personal interview with Gen’l Marvin at Troy 
with reference to the iron ? 

A. ¥ s, Sir. 

(). When was that? 

A. I don’t reeolleet the date; [ think it was the latter part of July 
or early — August—no, I have made a mistake. 

(). Was that interview before the letter of the 20th of August 
(showing witness letter of the 20th of August)? Does that refresh 
your recolleetion ? 

A. It was after this letter, I think. 

(). Previous to that interview with Gen. Marvin at Troy, had you 
hac ahy analvsis made in Boston of this iron? 

A. Yes, sir. 

(). By whom did you have those made ? 

A. Mr. Sharples. 

(2. Where did vou obtain the three pigs of iron that you sent to 
him to be analyzed t 

A. There were three pigs remaining there that one of the custom- 

house otticers in New York held for examination, and those 
164 three pigs were sent upto him in Boston first, and those were 
the three first that I sent.to Mr. Sharples. 

(). Where did you see those in Boston ? 

S—IS]1 
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A. Thad them in my office, and they were sent over to Mr. Sharp- 
ies’ ollice. 

(). And what marks, if any, did they have ? 

A. GPH, and NbbBK, and SBV E; one pig of each mark. 

(Q). Look at the marks on those three in court and state how they 
compare with the marks on those you sent to Mr. Sharples. 

A. They are the same marks. | 

(). Did vou communicate the result of Sharples’ analyses to the 
defendant ? 

A. Yessir. 

(). Then, did vou afterwards receive from the defendant three 
other pigs for the purpose of being analyzed i 

A. Yes. | 

i. ‘To whom did you send them ” 

A. Also to Sharples. 

1). Where did you see those three pigs in Boston ? 

A. They were in my office first, and then went over to Sharples— 
to his office. 

(). Cun you state to tue jury whether they are the pigs that you 
delivered to Prof. Sharples, as you have stated ? 

A. That these pigs are ? 


(). Yes. 
LOD A. Yes, sir. 
, (). The identical pigs ? 
.. Yeu ot 


the defendant or the three that came from the New York custom- 
house ? 
A. [could not say for certain. 
(). But they are either the three that came from the New York 
custom-house or the three that came from the defendant ? 
A. Yes. 
(). And in either case they are three that were delivered to Prof. 
Sharples t 
A. Yes, sir 
(). When did you send these from Boston ? 
A. These three here ” 
(). Yes. 
A. Last week. 
(). And in the same box in which they were until we took them 
out ? 
A. Yes, sir, 
Q). You identify the pigs in the box as being the same that you 
sent on last week ” 
A. Yes, sir. 
(). Phen, atter having received these three sample pigs from the 
defendant, vou saw Gen. Marvin at Troy, as you have testified ? 
166 A. Yes, sir. 
(). Now state what took place between you and Gen. Marvin 
at that interview. ! 
A. I don’t recollect the conversation, word for word. 


GUSTAF LUNDBERG. 59 


(). Give it in substance. 

A. The conversation was that they refused to receive the iron on 
account of its containing more phosphorus than the contract stipu- 
lated, and I suggested that as Dr. Wendell differed so much from the 
analysis that we had already taken he could name dis own chemist 
in New York, outside of Dr. Wendell, and that I would be willing 
to stand by the result, and he said, in substance, that he wouldn’t 
admit anybody else’- analysis except his own, and that ended the 
conversation. Then Dr. Wendell and | went out in the mill and 
picked out two pigs of each brand and had them drilled and took 
the borings from two of each brand and mixed them ty}, and | 
brought three boxes of those borings to New York to Dr. Chandler. 

(). And those you gave to Dr. Chandler? 

A. Yes, sir. 

(). Aud for what purpose did you so give them to Dr. Chand- 

ler? : 
Loe A. To have them analyzed principally for phosphorus. 
(). But to have them analyzed? 

A. Yes, sir. 

(). And did you personally at any time deliver to Dr. Chandler, 
or did you send to him, any other samples of the iron in question 
than those which you then delivered to him? 

A. No 

(). You understood that he got other samples from the defendant? 

A. Yes. 

(). But you didn’t send them ? 

A, No, sir. 

). As to this account, In making these sales of these two lots of 
iron, state whether or not vou incurred any expense, and, if so, 
what. 


- 


Mr. Countryman: We make the same objection to any evidence 
on that subject that we did to anv evidenee of the resales and on the 
same grounds, and we object, further, that it now appears that, con- 
trary to the usual custom, he did not, with a view of getung prompt 

and best sales that could be obtained, hand the tron over to 
16S) an indifferent broker, but insisted on carrying on the trans- 
actions himself on his private account. 

(Objection overruled. Defendant excepted.) 

A. Yes: there were expenses to New York. 

Q. Look at Plaintiff's Exhibit No. 9, and state whether or not [on] 
the left hand side of the account those expenses are correctly stated. 

A. Yes, sir. 

1). State whether or not in making these sales you put this iron 
for sale in any broker's hands. 

A Mae 

Q. Why not? 

(( Mejected to by defendant on the ground that the reason [is] Incom- 
petent and immaterial. Objection overruled. Defendant excepted.) 


A. Not a regular broker, but I have an agent in Philadelphia who 
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is sort of sub-agent, and part of the iron was put in his hands for 
sale, and he did sell part of it. 

(). Ilow did the market price of iron at the time of these resales 
of this general character and description compare with the market 
price of iron at the time you received this letter of the 15th of No- 
vem ber—Exhibit No. 1? 
1s) (Objected to by defendant as immaterial and incompetent. 

~ Offere . to show that the delay in the sale did not work any 
Injury to the defendant. Objection overruled. Defendant excepted.) 


A. The iron market declined-—— 

(( Myjected to as hot responsive.) 

The Court: Contine your attention to November 16th, or about 
that date, and the time when you actually sold the iron, and tell 
What the difference was in the market price, if any. 

A. As near as 1 can say, about five or six dollars a ton lower. 

By a Juror: 

(). Lower when—from November until the time you sold ? 

A. Yes, sir; as near as T ean recolleet. 

(Q). State whether or not the prices that vou actually realized on 
these resales of the iron, as stated in this account, were the farr 
market prices of that character and deseription of iron-as stated In 
this paper ? 

(Objected to by defendant as immaterial and incompetent. Ob- 
jection overruled. Defendant excepted.) 

170 A Yes, Ir. 
«). _— were ? 
A, Yes, Ss] 
By the Court: 
(). Do you know what the actual price of Swedish pig-iron was 


11) © middle of November? 
[ could tell by reterring to my books, but I can’t now. 


By Mr. WHeecer: 


(Q). In answering a previous question you said the difference in 
price Was six or eight dollars. To what time did you understand the 
question to refer ? 

A. | said tive to six dollars. 

Q. To what time did you understand the question to —refer the 
time of the original sales in February or the time of the manenqnent 


sales ? 


(( jected to as leading.) 

A. I hardly understood the question at first. I suppose it was 
between the summer and fall from the arrival. 

(). Irom the arrival of the iron? 

A. Yes. 

Q. That was not the question; the question referred toa different 


moa, 
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date, and I should be glad if you would look at your memo- 
171 = randum and see if you can give that date. 


A. Yes, sir. : 
Cross-examined by Mr. CouNTRYMAN: 


(). You were acting in the making of these sales of this iron to 
the Albany & Rensselaer [ron Company as agent of N. M. Hog- 
lund’s Sons & Co. ? 

A. Yes, sir. 

(). Of Stockholm ? 

A. Yes, sir. 

They were the owners of the iron ? 

A. Yes, sir. 

Q. And you made these contracts simply as, their agent ? 

A. Yes, si 

(). You re sewks il these sales or these contracts to your principals at 
Stockholm immediate ‘ly afterward ? 

A. Yes, sir. 

(). Dic they approve of the contracts? 

A. Yes: they approved with objection to the analysis guarantee. 

(). Was any such rejection ever notified to the other side? 

A. To the de fendant ? 


(). Yes. 
A, No, sir. 
172 Q. You mean that they lectured you as their agent for 


making such a contract ? 
A. [ SU} prose <0, 
(). But they did not repudiate the contract with the iron works ? 

A. No, for the reason that I did not think there would be any 
o— le, 

They objected to vour having made such an agreement for an 
aa . 
~ Yes, si 
The iron was shipped from Sweden under those contracts that 
you made? 

A. Yes. 

You have no interest. then, in those contracts. except as the 
agent for this company, acting as their servant ? 

A. Yes, sir. 

That is all? 

A. Yes. 

(). And no other interest in this ‘suit except as their agent to en- 
force this contract, if possible 

A. Yes, sir, 

(). In all vour correspondence with them in reference to these 
very contracts, it ‘lp pears on the face of your letters or letter-heads 
that you were ac ting as the agent of N. MM. Ilo; elund’ s Sons & Co.? 

A. Yes, Sir 
175 (). You paid no commission to anybody for making any 
resales of the iron ? 

A. Yes, sir; I did. 
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Q. To whom ? 
A. To the Philadelphia agent. 
Q. Ile was in vour general employment? 


A. Yes. 

Q). But you employed no special agent to make these particular 
resales ? 

A. No. 

(). Paid no commission for that purpose ? 

A. No. 


(). Ilow much of the entire amount of the iron did he negotiate 
the resale of of the e soht hundred tons ? , 

A. It was something like three iundred and fifty or four hundred 
tons, as hear as | Cali re tember how, 

(). What are his commissions as your agent generally ? 

A. One per cent, 

(). What is the name of that man? 
A. Albert Potts. 

(). Ilave you any means of ascertaining about the date that you 
were in Troy and had this interview with Gen. Marvin ? 

A. I could by referring to the office memorandums, I suppose. 

(). Anything you have got here short of Boston ? 


- 


174 A. No, sir: nothing this side of Boston, 
M. You obtained some samples there? 


A. Yes. 
(2. How many samples were there ? 
\. There were of each two borings taken; there were three par- 


(). Ilow were they marked ? 
A. With each brand. 
Q. Who put up these parcels ? 
\. Dr. Wendell. 
Q. You didn’t have anything to do with putting them up? 
\. IT was helping lim. 
(). Were you present when they were put up? 
A. Yes, I was. 
Q). Did vou assist In putting them up? 
a. set helped with the pRiper 
Q). It appears that two of these parcels were marked with one 
brand on the inside and another brand on the outside ? 
A. I don’t know anything about that. 


Mr. Wireren: Those were the ones that came from the defend- 
ant afterwards, 
(). In this interview with Gen. Marvin at Troy, vou say that vou 
suggested to him that he could name some chemist other than Mr. 
Wendell; he had at that time reported to vou several analy- 
17D ses from other chemists, had he not ? 
A. He said that there were other tests made. 
Q. He reported to you at Boston by letter several analyses that he 
had had made, both by Mr. Wendell and other chemists, as you un- 


derstood from him ? 
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A. I don’t remember that; I remember that he said that there 
was some Albany chemist that confirmed Dr. Wendell’s test. 
(). Was that in the interview or in the letters ? 
A. I think that was in the interview. 
(). Didn't he write it in some of the letters that passed between 
you and him that he had some analyses made ? 
A. Yes, sir. 
(). By other chemists than by Mr. Wendell ? 
A. As near as I can recollect, he said that they confirmed Dr. 
Wendell. 
(). And he gave you what the analyses were? 
A. No, sir. 
(). Didn't he state to you the amount? 
A. No, sir. 
(). In any case ? 
A. The only ones he gave were those of Dr. Wendell. 
(). Are you sure of that” 
A. Yes, sir; Tam pretty positive of it. 
176 [().] You are mistaken about that, IT think. 
A. It is three vears ago. 
(). You won't undertake to be positive? 
A. Pretty positive. 
(). Well, you stick to it, then ? 
A. Yes: I stick to it. 
Q. Didn't Mr. Marvin say, in this personal interview at Troy, as 
a reason for rejecting your proposition, that he had had analyses 
tmade and was satisfied, and that he would not be at any more 
trouble about it, and that he wouldn't accept the Iron; wasn’t that 
the reason he gave ° 
A. He was reiterating all the time that he wouldn’t take the iron 
because it did not compare with his analysis. 
Q. And you were trving pretty hard to induce him to take it? 
A. Well, I felt pretty sure that we were right. | 
Q. Well, vou were trying to induce him to take the iron under 
the contract? 
A. Yes; I tried to show him that we were right. 
~(). When did this iron arrive at New. York’ 
A. The %th of June, ISSO, T think. 
(). About how soon after did Mr. Marvin report to you that the 
Iron was defective ? 
v7 A. I think it was the first or second of July. 
(). Wasn't it earlier than that’ 
A. It might have been in the latter part of June, but it took, may- 
be, two weeks or more to get it there. 
(). It took some time to get the iron up to Troy from New 
York ? 
A. Yes, sir. 
(). And then to have analyses made’? 
A. Yes, sir. 
(Q). What is your best recollection now as to about the date when 
vou were in Troy? 


(4 THE ALBANY & RENSSELAER IRON & STEEL COMPANY YS. 


A. T can’t tell you the date when we were in Troy. 

(). Was it in September r 

A. I can’t say as to the month, but I recolleet that it was one or 
two days after receiving that letter in whieh he declined. 

(). That letter was in August ? : 

A. It was very shortly after that that T went to Troy. 

(). Then it must have been about the first of September that you 
went to Pre es 

A. I wouldn't Say the date. 

(). Was it later than September, in your judgment? 

A. No; I don't think it was later. 

(). It must have been the first of September, or about that 

time? 3 

175 A. | wouldn't Say as to the dates : I can't Say. 


By Mr. Wieeier: 


(). It was very soon after that letter? 

A. Yes, very soon after that letter. 

(). Did Prof, Chandler report to vou the result of the analysis of 
the borings you left with Jhim that you speak of after you lett Troy r 

A. Yes, sir. 

(). About how soon after that ? 
» A. It was about a week or ten days. 

Q. Did he report to vou more than one analysis” 

A, The satne borings ft 

Q). Yes; that you had left with him or give any report; did you 
have two reports from: him ? 
A. IT think not. 
() You don’t recollect as to that? 
A. I don’t recollect that. 


(Showing witness a paper.) 


() Is that one of the reports that Mr. Chandler made to you ? 


4 


A. This was to Mr. Griswold. 
(Showing another paper.) 


(Q). Is that the one Mr Chandler reported to you? 
A. You have got my letter and somebody clse’s anatysis. 
179 Q). There was an analysis attached to this letter that vou 
sent; wasn't there? 

A. 3 copied the analvsis In this letter. 

(). Is that the analysis contained in the letter that you received 
from Prof. Chandler? | 

A. Yes, sir. 

(). Is that your letter containing the Sharples’ analysis and the 
letter accompanying it? 

A. Yes, sir. 

(). It is dated what? 

A. July ord, LSS0, 


(The letter is marked for identification A.) 


rt] 


at 


of 
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he 
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Q. That is your letter of September 2, containing Dr. Chandler's 
analysis ? 

A. Yes, sir. 

(The letter is marked for identification B.) 

Q. And is that your letter of July 20th, containing the seeond 
Sharples analysis? 

A. Yes, sir. 

(The letter is marked for identification C.) 

Plaintiff's counsel read in evidence the deposition of Edgar R. 
Hills, taken under commission in Boston on behalf of the plaintiff, 
The witness gave evidence tending to show that he was an analyti- 

eal chemist and had been for four vears; that in June, ISSO, 
ISO) he made analysis of the different brands of iron to which his 

name is appended in the table Exhibit 13, with the result 
therein stated, and identified the samples from which such analyses 
were made, 

Plaintiff's counsel read in evidence the deposition of Stephen ; 
Sharples, taken under commission in Boston, on behalf of the 
plaintiff. 

The witness rave evidence tending to show that he was by pro- 
fession an analytical chemist, and had been for nineteen years ; 
that he had frequently made analyses of iron to determine phos- 
phorus and other substances, and had analayzed substances other 
than iron for the determination of phosphorus; that in July, ISSO, 
he made the analysis of the different brands of iron to which his 
name is appended in the table, Exhibit 15, with the results therein 
stated. Ile identified the samples from which such analyses were 
made. He was then asked the following question by plaintiff's 
counsel : ues 
72. I wish top resent for your judgment the following case: Samples 

are taken from different pigs of the same lot of iron, and are 
IS1 =o analyzed by different chemists with the following results : 

The analysis of the iron marked G P II gives, as the result 
of the first analysis: Silicon, 30; phosphorus, 047; sulphur, .008S ; 
of the seeond analysis, phosporus, .05; of the third, 052 and a trace 
of sulphur; of the fourth, silicon, 75, a faint trace of phosphorus, 
and no sulphur; of the sixth analysis, for one sample, 051, and 
another sample, 025; the sixth analysis, silicon, .723; phosphorus, 
020; sulphur, a faint trace; of the seventh analysis, a faint trace 
of phosphorus ; and of the elghth, for phosphorus, O62. in your 
judgment, to what extent would the result of those several analyses 
indicate a material variance as to the quality and constituent parts 
of the bulk of the iron from which the samples were respectively 
taken from the following percentages: Silicon, .00: phosphorus, OS: 
sulphur, a trace ? 

(Objected to by defendant as incompetent and not within his 
sphere as a chemist. Objection overruled. Defendant excepted.) 

A. These analyses, as you have read them, could not be 

1S2.) compared without knowing precisely how each chemist made 

his determination, and without further knowing whether 
J—I151 
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these determinations were all made on the same sample. IT have 
known determinations which were said to be made on precisely the 
same sample that have differed far more widely than these, being 
made by different chemists, each chemist using the process with 
Which he was most familiar (and in this connection T do not think 
thrat spochmens taken from any one pig, or even ten pigs, would 
fairly represent a lot of five hundred tons). 


Defendant's counse| forther and specially objecte “d to recelving in) 
evidence the last clause ene ‘lose dd tit pure nthe ‘SIS us mere Infe ‘Trehnce on 
ns omatter not within the witness’ knowledge or experience. Objee- 
tion overruled. Defendant excepted. 


Witness continued: This iron being made in small lots, in’ all 
probability not cxeeeding thirty or forty tons at one casting, and 
ie lot bernie ricide lly im this Way of several days’ work, there are 
slight accidental variations ino the working of the furnace, in the 
ores, und in everything connected with it that may change 
IS:5 the character of the j iron to a far greater extent than has been 
shown 1) AY these chs lyse - Which lh: ive been read, 
io. AS a matter of fact this iroh Was made from ores of the Saie 
qui lity and was made in the same furnace, and these samples were 
tarke o from. different Pigs, anid the wnalyses Were Inade by al least 
four different: chemists. With those facts in view, do you wish to 


ws 


add anything to your answer to the previous question * 
s . ‘ > 


Defendant’s counsel duly objected thereto as Inimnaterial, iIncom- 
petent, and not within his sphere as an expert, and also that the 
analyses mentioned have not been proved. Objection overruled. 
Defendant excepted. 


A. I do not. 

74. State whether or not, in) your judgment, the variations in 
these different analyses are greater than you would naturally expect 
In analyses made by different chemists and from ditferent samples 
of the same lot of pig-iron, that iron being a lot of about 500 tons. 


Defendant = counsel objected On) same grounds as last above. Ob- 
jection overruled. Defendant excepted. 


A. They are not. 
IS] 7. State whether or not, in your judgement, they indicate 
aimaterial variation in the quality of the bulk of the iron 

from the quality which would be indicated by the analysis—for sil- 
leon, 0; for phosphorus, .05, and for sulphur a trace. 

Defendant's counsel objected on same grounds as last two ( ules- 
tions. Objection overruled. Defendant exeepted, 

A. As I recollect the figures that vou have given from the four 
chemists, the average will be very close to the last analysis quoted. 

76. Whatis vour judgment as to the materiality of the variation 
In reference to the quality of the bulk of the iron? 


Defendant's counsel objected Oh same grounds as before, and also 
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beeause It involves a conclusion of law as well as a conclusion of 
fact. Objection overruled. Defendant excepted. 


A. The average being the same, I should not sav there was any 
Variation. 
75. [| put vou the following ease: Analyses are made of iron 
marked 8 BV E, being the samples taken from different pigs of the 
same lot, and the result of the analyses is as follows: Of the 
ISS first, silicon, .9351; phosphorus, 042; sulphur, .012; of the 
second, phosphorus, 4S; of the third, phosphorus, O44 ; 
sulphur, 005. Those are all made in the same establishment. The 
next analysis is by a different chemist, with the result—silicon, 1.113 
per cent.; phosphorus, a trace: sulphur, none. Another analysis, 
under the direction of the same chemist, shows phosphorus, UZ. 
Another analysis, by another chemist, shows silicon, 1.005; phos- 
phorus, O41, and sulphur none. Another analysis, by a second 
chemist, slows phosphorus, “1: and another, by the same chemist, 
shows phosphorus, 052. Po what extent, in vour judgment, would 
the re sult of these several analy SCs, uric r the circumstances stated, 
Indicate a variation in the quality of the bulk of the iron as repre- 
sented by the following analysis: Silicon, .75; phosphorus, .024; 
sulphur, 02? 


Defendant’s counsel objected on the grounds— 

l. There Is ho proot oft these analyse ss, or of the method. or of the 
manner in which the methods were pursued by the different chem- 
Ists, 

2. As Incompetent and immatertal. 
IS6 3. It is not within the province of a chemist as an expert. 


Objection overruled. Defendant excepted. 


A. The first chemist’s analysis averages OFF of phosphorus; his 
highest differs from his lowest by six-thousandths of one per cent. ; the 
second chemist’s analysis averages O16; his highest differs from his 
lowest thirty-two thousandths of one per cent.; the third chemist 
only made a single determination ; the average of all these deter- 
minations Is OO4 of one per cent. ; this differs from the quoted 
analysis one-hundredth of one per cent., differing from that only 
one-third as much as the second chemist’s analyses differs from each 
other, and differing from if only four-thousandths more than the 
first chemist’s analyves/s differ from cach other: if the second chem- 
Ixt’s results were obtained by the same method in each case, then this 
Lith retice Is far within his limit ot CTrer . if slightly exceeds the 
first chemist’s limit of error as shown by these analyses, 

7. Explain what vou mean by expression “ limit of error?” 

A. A variation from the av riage oflis analyse s. 
ING SZ. Now, vou have answered my question in reference to 
the percentages of phosphorus ; will you alsoanswer it In refer- 


ence to the percentages of silicon and sulphur ? 


Defendants counsel objected on the same grounds as last above. 
Plaintitf’s counsel then waived the question and asked permission 
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to read the answer. Defendant’s counsel objected on the same 
grounds. Objeetion overruled. Defendant excepted. 


A. The percentages of sulphur are practically the same; eight- 
thousandths of one per eent. would be called by most chemists a 
trace 5 a precipitate as small as this, without it was requested pur 
ticularly that itshould be weighed, would rarely be weighed. 

S83. Now, as to the silicon. 


Defendant's counsel objected on the same grounds as last two 
above. Plaintif!’s counsel then waived the question and asked per- 
mission to read the answer. Defetdant’s counsel objected on the 
same grounds. Objection overruled. Defendant excepted. 


A. The variation in the silicon is not greater than it 1s eus- 

Iss) tomary to find working on different samples, especially when 
the source of error, which is always present, of a little sand 

from the pig Is considered, , 
85. Now, | eall vour attention to the following ease: Analyses are 
made of different sumples from different pigs of the same lot of 
iron, marked N BBB Wk, with the following results: The first analy- 
sis shows, for silicon 1.022, for phosphorus .O49, for sulphur 016; 
the second, from the same establishment, shows for phosphorus 4; 
the third, from the same establishment, shows .0'9 for phosphorus 
aad .0O7 for sulphur; the fourth analysis, by a different chemist, 
gives for silicon 1.19), for phosphorus none, and for sulphur none; 
the fifth analysis, by the same chemist or under the same direction, 
shows for phosphorus .025; the sixth, by the same chemist or under 
the same direction, shows for phosphorus .O1; and the next, under 


the same direction, shows for phosphorus .025; the next analysis, 
by il different chemist, shows for silicon AND, for phosphorus OOD, 
and for sulphur a faint trace. To what extent, in vour judgment, 
would the variations in these several analyses indicate a material 

variation in the quality of the bulk of the iron from which 
IS! the samples were taken, as indicated by the vuaranteed pro- 

portions—silicon, .79; phosphorus, 024; and sulphur, .02 ?. 


Defendant's counsel objected on the same grounds as last three 
stbove, and also as involying a conclusion of law. Objection sus- 
tamed. , 

Plaintiff's counsel then asked permission to read the answer. 

Defendant's counsel objected on same grounds and as incompetent 
and lmproper, Objection overruled. Defendant excepted. 


A. The average of these eight determinations for phosphorus 
Which vou have given is .026 per cent.; of the quoted analysis or 
the guaranteed analysis it was .024 per cent.; this is practically the 
same, the variation being only two one-thousandths. 

86. What do you say as to the silicon and sulphur? 


Defendant's counsel objected on the same grounds as last above. 
Objection overruled. Defemlant exeepted. 


A. The silicon is .973, a variation of two-tenths of one. per cent., 
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which variation can be easily accounted for by the difference 
10 =between the amount of sand and slag in the samples. 
S7. And as to the sulphur”? 

A. For sulphur every one has found less than the guarantee. 

SS. Now, as a matter of fact, the iron marked S BV E and theiron 
marked NBBB Kk was sold as one lot, and the lot weighed, In the 
aggrevate, about ool tons. Do you wish to add anything to your 
ahiswer in reference to the quality of Iron so marked, after being In- 
formed of the facts stated in this question ? 


. Defendant’s counsel objected on the same grounds as last above. 
Objection overruled. Detendant excepted, 


A. I do not. 


Cross-exatmined by Mr. CounrryMan,of counsel for defendant: 


So. If Lunderstand vour last half-dozen answers or more, in which 
vou speak of your conclusions and opinions from il comparison of 


. 


different analyses made from the same pig, or different pigs from 
the same hody of iron. vou “ure mere ly Instituting il general average 
of those analyses, are Vou not ? 
A. Yes, sir: I have given each chemist’s work the same value, 
entirely Indepen cle nt of his methods. 
1!) 90. Do you also assume that each ehemist is equally accu- 
rate in his manipulation of the materials and in pursuing his 
methods ? 
A. Yes, sir. 


Samvuen C. Earosx, being duly sworn and examined as a witness 
for the plaimtill, testified — 


“That he was an analytical chemist and has followed that pro- 
fession for thirty vears. Ile then gave evidence tending to show 
that he made the analysis mentioned in’ Exhibit 15, to which his 
name is appended, with the results therein stated, and identified the 
samples from which the same was made,and that the analysis of the 
SBBYV Eand XN BBB I. iron was made by him from a mixture 
of equal parts of the two brands.’ 


CHnarLes F. Cuanprer, being duly sworn and examined as a wit- 
ness for the plaintiff, testified : 


oy Mr. WHeeLer: 


(). Where do you reside? 
A. In New York city. 
(). What is your profession t 
A. Lam a chemist by profession. 
(). llow long has that been your profession’ 
12 A. Sinee 1853, when [ be cab mv =pecial studies. 
(). What positions, if any, which involve more or less 
knowledge of chemistry, have vou tilled during that time? 
A. While I was a student in Berlin I oceupied the position of 
volunteer assistant to Prof. Henry Rosa in his laboratory making 


, 
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analyses. I then took charge of the laboratory at Union College 
and lectured upon chemistry and taught chemistry for eight years 
there. In 1864 I came to New York and took ch: arge of the depart- 
ment of analytical chemistry in the school of mines at Columbia 
College, and that position [still hold. I have also a position as 
prof. in the College of Physicians and Surgeons and in the College 
of Pharmacy. 

(). Ilave you any connection with the health department ; and, if 

, What ? 

A. For many years | was the chemist of the health department, 
but for the last ten vears | have been president of the department. 

(). What experience, during this time, have you had, and what 
extent of your study has been directed to the ani alyses of various 

substances, and, amongst others, of iron? 
113 A. Analytical chemistry has always been my specialty, and 
fora great many years [| made analyses constantly. In more 
recent years | have been assisted in this work by a number of my 
pupils, who have grown up and become my adjuncts. 

(). Amongst other portions of vour occupation have you made it 
any prune to make analyses for commercial Purposes ; and, if so, Lo 
what extent ? 

a3 a made commercial analyses ever since I returned to this 
country In TSo6. 

i?. \ he re are those an: alyse s conducted at prese nt,and where were 
they in ISSO”? : 

A.| They were conducted in my priv: ate laboratory. I have two 
or-three different laboratories at Columbia College in which the 
analyses are carried on. 

To what extent were those laboratories equipped in 1880 with 
the necessary appliances for the purposes of making the analyses as 
nearly perfect as possible? 

A. We had everything that was known that was of any value for 
these purposes. 

(). Did you receive from the plaintiff, for the purpose of analysis, 


). 
ISSO, three samipl sof borings of Swedish pis iron! 
A. I hid. 
v4 (). Will vou give us the numbers by Which those samples 


were Marked In VOoUr hook ? 
A. 1790, 1791, and 1792. 
To which one of your assistants did you give that lot. of 
samples for the purpose of analyses ? 
A. I gave them to Mr. Mackintosh. 
Q). Did you after that in ISSO reeeive from the defendant, the 
Albany & Rensselaer Tron and Steel Company, any samples of 
Swedish pig-iren ? 


A. T did. 
() What numbers did vou give to these in your books? 


A. 178), 1796, and 177 
(). To which one ot your assistants did Vou give those samples 


for the purpose of being analyzed ? 


A. To Mr. Arthur Elliot. 
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Ife then testitied as to the competency of Elliott and Mackintosh 
as aualysts, and gave evidence tending to show that he had been 
employed both by the plaintiff and the defendant to cause analyses 
to be made of the different samples of lots of iron in controversy. 

Ile explained the different methods testified to by the differ- 
95 =) oent witnesses, and the differences between them, and ex- 

plained his reasons tor thinking that SOE of these methods 
were preferable to others, and likely to give more accurate results. 
Ile explained certain tests that had been adopted hy some of the 
Witnesses for the verification of their final results. He further iden- 
tified the samples of iron in the controversy, received by him re- 
spectively from the plaintit? and from the defendant, and delivered 
by him to his assistants, Elliott and Mackintosh, for an analysis. 
The witness was then asked by plaintiffs counsel the following 
questions: 

(). Who paid you for making the analysis of the samples that 
were sent you by Mr. Lundberg ? 

A. Mr. Lundberg. 

(). And who pala you for making the analysis of the samples 
that were sent by the defendant ? 

A. The Albany and Rensselaer Tron Company. 

(). Mr. Elhott has testified that he went to Troy: at whose request 
did he go”? : 

A. Tsent him to Troy at the request of Mr. Griswold. 

(). Who is Mr. Griswold ” 

A. 4 think he is one of the firm of the Albany and Rensselaer 
Iron Company. 

(). Mr. Chester Griswold? 

A. Yes: Mr. Chester Griswold. 
1) (). This Cairn’s method re ally is the Chandler method ? 
A. O, no. 

Q. It was the result of your Judgment as well as his? 

A. It was. | 

(). And you have since taught that method: in the Sehool of 
Mines ? 

A. No; the teaching of analytical chemistry is now placed upon 
mv assistants, 

@. Yes: but it is taught there ? 

A. It is taught. 

(). And you taught it as long as vou had charge of that depart- 
ment ? } 

A. Well, Mr. Cairns had charge of the department when we ar- 
ranged it. ; 

(). You never had charge of the department ? 

A. Yes; I had it for vears, 

(). ‘To what department do vou devote your personal attention in 
the School of Mines now, especially ? 

A. General chemistry, covering the whole field of the non-metal- 
lic elements and the metals, and organic chemistry ; and I also lee- 
ture on chemistry applied to the arts. 
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Q. Analytical chemistry vou have had nothing to do with in the 
School of Mines ? 

A. Not since the authorities allowed me an adjunet. ‘ 
17 (). low lony era Wals that? 

A. IT should think it must have been seven or eight years 
avo, , 
(). Ilow long since you have made any analyses in person for 
commercial purposes ? 

A. [have made deterniiiations quite recently ; I am making 
them. from time to time constantly, 

Q. Ilow many are you making now? Give us an average of the 
amount of time you are devoting to this speciality. [low many 
have you made in the last year of iron determinations for phos- 
phorus tn iron? 

A. IT have not made any phosphorus determinations at all. 

(). Hlow long since you have made any plosphorus determina- 
tions im iron? 

A. I haven't made any for Vears, 

(). Llow many vears ? 

A. T couldn't say exactly ; perhaps ten. 
(). ‘Ten vears since you made any ? 

A. Any phosphorus determinations in iron; they have been 
made under my eye inomy private laboratory constantly. 

Q. Tam talking about your personal manipulations ? 

' A. But | have not done the manipulations myself. 
1S () You have not analyzed, then, any of this iron in suit? 
A. | have not. 

(). You say you threat are doing quite a large business inthe Way of 
analyzing iron for different persons ? 

A. No: LT didn’t Say that, 

Q. What did you say on that subject ? 

A. T said I was constantly making analys/s for commercial pur- - 
MOSES, 

(). Well, Teall it a business. 

A. But vou limit it to iron—I say in general. 

(). Have vou Ke poa list of your analyses made for commercial pur- 
poses t 

A. No, T have not 

(). How many determinations have you caused to be made in the 
laboratory Tay In the last five Vears—ol Iron for phosphorus ? 

A. | could not Say lL have no idea. 

Q). Can vou give us some idea? 

A. No, it comes In as a matter of routine. 

Q. That is a small proportion of the analyses which you make In 
vour laboratory ? 

A. Yes, that Is a small proportion. 

Q. You received from Mr. Lundberg the first samples of the iron 
in question for analysis? . 

A. I did. 

Q). About how long was that prior to the time you received any 

from the defendant? 
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199 A. I can tell you exactly by referring to this took. (Re- 

ferring to the book.) The sample from Mr. L undberg was 
received on the 26th di ay of August, ISSO. The sample from the 
Albany & Rensselaer Iron Works was received on the Sth of Sep- 
tember, 1880, 

QQ. Were you informed that the analyses did not agree with those 
made from the same iron by other chemists ? 

. I was. 

Q. by Mr. Wendell, the chemist of the defendant? 

A. Yes. 

(). And other persons, other outside chemists? 

A. I was. 

Q. Did you then request Mr. Elliot to go to Albany and see Mr. 
Wendell, the chemist of the defendant, and see if he could ascertain 
where the mistake was, if there was one? 

[I did; I asked Mr. Wendell to come here first, but he could 
not come, and then | requested Mr. Elliot to go there. 

(). Have you had other complaints made from your customers of 

the results of analys/s obtained by your assistance ? 
200 A. | remember two cases in the last twenty-five years In 
Which customers have complained of analyses in my labo- 
ratory. 

(). Do you remember a case where you made an analysis for 
Crocker & Bros.? 

A. Yes; that was an analysis made by Dr. Waller. 

(). He is one of your assistants ” 

A. Yes. 

(). He made an analysis furnished to you to have made? 

A. Yes; and he made a mistake. 

(. You concede that he made a mistake? 

A. Yes; he made a mistake. 

Q). Did you make a new analysis? 

A. I don’t remember; I have forgotten the particulars now, 

Q. When was that ? 

A. I don’t remember ; it was many vears ago. 

() In S75? 

A. I think it was; |e was not my regular assistant. 

Q. Were the last analyses of all twice, and some of them three 
times, as much as the first ? 

A. I have no recollection; I simply know that there was a radical 

ditlerence between the second determination and the first one. 
201 (). I call your attention to the figures of the first analyses 

and of the second and — to see whether they refresh your 
recollection ? 

A. No; they do not at all; there was a great difference. 

(). What are Crocker & bros. in this city? 
A. Iron merchants. 
(). And-have a great deal of that work to do? 
A. Yes. 
(). You had done their work for some considerable time? 
A. I had. 
10—I1S1 
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(). You are not doing that work now? 
. No; they never forgave that accident. 
(). You call it an accident? 

A. Yes. ; 

()) What other case of complaint have you had? 

A. | had a case a great many years ago with regard to a cargo of 
fertilizers, in which there was a mistake in the determination. 

(). Had not you also previous to this lot of iron made an analysis 
forthe Albany and Rensselaer iron works, the defendant in this case? 

A. Very likely. 

() In which there was a complaint mide? 
202 A. LT have no recollection of it. People are often dissatis- 
fied because their ores are not as rich as they supposed they 
were: tT have had that sort of surprise. 

() lam speaking of analyses that were made by other chemists 
and compared with yours, as in the case of the Albany and Troy 
[ron Works, where they had their own chemist make an analysis, 
and also had vou make one, 

A. I have no recollection of any such case. 


The witness was then asked the following question by th: counsel 
for the plamti?: | 
(). Teall vour attention to and ask your opinion upon this ease: 
A contact for the sale of elgeht hundred tons of Swedish iron of 
well-known brands, vot vet manufactured, is made in February for 
shipmentin May: a Swedish analysis is furnished and guaranteed ; 
after the arrival in this country the following analyses are made: 1, 
one set by Prof. Sharples, of Boston, from a setof pigs received from 
the appraise rat the New York custom-house : 2, another set by Prof, 
Sharples’ assistant from another set of pigs furnished by the de- 
fendant; 5, then a determination by Mr. Mackintosh from 
‘05 mixed samples of two pigs of cach brand, which samples 
consisted of borings made under the joint inspection of the 
defendant's chemist and the plaintiff: 4a determination by Mr. Mack- 
Ingtosh from: other portions of these same samples ; 5, a determina: 
tion by Mr. Elliot from samples of the same brands turnished by 
the defendant: 6, a second determination by Mr. Elhot from other 
portions of the same samples; 7, an analysis of samples furnished 


by the defendant from each of these brands by Prot. Drowne, of 


aston; then an analysis of one of the brands from Mr. Shimer ; 
Zod, an analysis of each of them by Messrs. [Tumphrevs & Sherered, 
of Seranton, Pennsyvivania; dth, by Mr. Ford, of Pittsburg; 5th, by 
Mr. Wirth, also of Pittsburg, all of these samples being furnished 
by the defendant. Now look at the table in Your hand which shows 
the result of all these determinations and state whether, Wn your 
judgment, the results of the several analyses under the cireum- 
stances stated would indicate a variation in the bulk of the 
204 dren from that shown by the guaranteed analysis, which also 
appears in the table. 
Mr. Countryman: To that question we object as incompetent, 
Aiproper, and not a matter of opinion Upon which a chemics! ex- 
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pert Call pass ; that it is rather a question of experience, to be de- 
termined from the actual handling and using of iron in the course 
of manufacture by a manufacturer or person n charge of the works; 
that it Is a question to be determined by the jury and not by any 
Witness ; that the opinion of the witness is inadmissible, and that 
it does not appear that the witness is competent to pass on that 
proposition as ahi eCXpert - that as such he has no experience on that 
particular subject. : 

The Court: | sustain the objection to that question because it 
assumes a good many facts that do not appear. 

The Court: You may show him that table and ask him, assus: 
Ing that all those analyses were correctly and properly made by 
competent chemists, what, in his judgment, that would indicate in 
regard to the whole bulk. 

(). Have you ever had any actual observation of the manufacture 

oimatr _ | 
205 A. Lhave. | was emploved by the Boonton, New Jersey, 
Iron Works for a time as their consulting chemist; visited 
then works, watched the OPeratlons, sample ds their produets, clhlal- 
lyzed them or had them analyzed under my supervision: T lave been 
In the habit of visiting iron works from time to time, to sav nothing 
of reading, toa yreater or less extent, on the subject 

(). And what iron did they make at these Boonton Tron Works? 

A, Pig-iron they also rade bar-lron there anil hts, 

Q). And from what did they make this pig-iren ? 

A. From ores. 


Preliminary eross-examination by Mr. CounrryMawn: 


(). When was it vou acted in this capacity for the Boonton Tron 
Works? 

| should think it must be some ten or twelve Vears ago. 
). How long did you act yy thaaat CAPACIEY | 
A. About a vear. 
?. Where is that situated ? 
A. Boonton, New Jersey. 


; 


(). Hlow far from here” 
A. I cant say. 
tM) (). About how far? 


A It took two or three hours to co there. 

Q. Where were vou living at that time? 

A. Ir New York. 

(). How often did vou go there 

si. | think | may have been there half il dezen tithes, 

() In the course of that year ? 

Ma Yes. 

(). You wer eonsulting chemist 

A. Yes, and analyzed their products for them; of course the 
work hae to) he done iT) ny lnborators bie re | only wert there to 
get my samples and see how the work was carricd on. 

(). Lic they have a chemist ther 

A. No, sir; they did not. 


‘; 


oe 
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Q. You went there for what purpose ? 

A. To see what was going on and to see what samples I would bet- 
ter take to throw light on the process. 

(). ‘hey had a regular superintendent ? 

A. QO, yes, sir. 

(). You had nothing to do with the running of the works? 

A. No, sir. 

Q. Or the management of it? 

A. No, sir. 
207 (). You had nothing to do with the mixing of the iron ? 
A. No, sir. 

(). You had nothing to do but to make analyses of samples fur- 
nished to you for the purpose ? 

A. I visited different mines 

(). Never mind that; just answer my question ? 

A. | was going to tell you what [ did. 

(). Did you have anything to do with the management of the 
works except to analyze samples of iron furnished to you for that 
purpose ? 

A. I was called in particularly 

Q). Will you answer my question ? 

A. I gave advice and counsel. 

(). About what? 

[A.] The generat selection of ores. It was the object I was called 
for, to consult with Mr. Hunt, one of the proprietors, with regard to 
the different ores which would be most likely to produce the best 
product; so I visited the mines with him and examined the ditler- 
ent ores, and selected my own samples from each of the mines. [| 

have watched the running of the furnaces and took my sam- 
208 ples of slag, and pig-iron and fuel, so that I might have sam- 

ples of all the materials and all the products, in order to ana- 
lyze them to ascertain whether the careful analysis of materials or 
products would throw light on the proper mixing, with a view to 
Improving the working of the furnace. 

(). With a view of getting a standard of the pig to be produced 
from those irons? 

A. No; witha view of improving the working of the furnace. 

(Q). And with a view of getting a standard for whatever they 
wanted ? 

"A: 3. 

Q. You had nothing to do really except, from a comparison of | 
these various irons and the elements they contained, to determine, a 
as a chemist, what combination of those different kinas of iron 
would produce in smelting ? 

A. I don’t understand what you mean. 

Q). You ealeulated from a comparison of the elements contained 
in these various irons that were to be used in the furnace what the 
product would be? 

A. No; [never made any sueh calculation. 

Q. What did you do? 
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A. 4 did just what I told you; went over there with Mr. 
JOG (‘unt from time to time expending two or three days with 
him, talking iron with him, and as examining his results and 
his pioducts anc making analyses for hin. and talking about the 
results of the analyses. 
(J. In other words, you examined what he had produced ? 
A. Yes, and we talked about what then would be advisable. 
.). In order to make the different products ? 
A. Yes; to get a better result. 
Q). That is, taking: into account the chemical ingredients of these 
substances as used % | 
A. Certainly; but for commercial purposes of course. 


By Mr. WHEELER: 


Q. To what extent, also, did you examine and make vourself 
familiar with the processes of smelting, in the produetion of pig? 
A. Whenever IT was over there | spent my time in the works, 
watching the workmen at different operations to become familiar 
with all the details, so that I might be in better position to give 
advice. 
Q. To what extent, in your judgment, do the results of the anal- 
yses contained it the table you hold in your hand indicate 
210) = avariation in the quality of the bulk of five hundred tons 
of the G P IL iron, and three hundred tons of the two other 
brands, from that shown by the guaranteed analyses which are also 
stated in the table—assuming that the table shown you correctly 
states the results, and that the analyse < were made up by competent 
chemists? (See Exhibit 13, above red lines.) 


(Here insert table.) 

Mr. CountryMan: We renew our objection to the question on all 
the grounds before stated to the question of like charaeter previously 
put to the witness, and | submit that now it appears affirmatively 
tha: ‘he witness is not competent to give an opinion upon the sub- 
ject. 

(( jection overruled. Defendant excepted.) 

A. Not to any extent. 


Mr. CountryMAN: I now move to strike out that answer on the 
same grounds on which I made the objection to the original ques- 
tion and because it appears that he is passing upon a question of 
fact, which is for the jury. 


(Motion denied. Defendant excepts.) 


Q. How do you account for the variation in these analyses? 
211 A. The first suggestion is that the samples were different. 
(Q). What do you mean that the samples were different ? 

A. Why, that the samples analyzed by one party were not the 
Sale as the sample analyzed by another. As ] understand it, these 
analyses have been made upon different pigs or slabs of the original 
metal. 
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(). That is the testimony? 

A. That suggestion by itself makes it unnecessary to assume that 
any one of these methods is inaccurate or any one of the determina- 
tions Is at all too high. 

(). State to what extent it is a well-recognized scientific fact that 
determinations by different chemists from different samples of the 
same lot of iron will vary for phosphorus. 


Defendant’s counsel objected, on the grounds that it is Incompe- 
tent, Improper, and not a matter of opinion on which an expert can 
pass; that it does not appear that the witness Is competent to pass 
on such a question, which is solely for tie jury. 

(Objection overruled. Defendant’s counsel excepted.) 


212 A. I could hardly give any figures, but I know that there 
are Variations reported, for the atmount of phosphorus in the 
ditferent parts of the same slab in some cases and different runnings 
of the furnace would give variations. We never found two runs of 
iron at the Boonton furnace that contained exactly the same ame int 
of phosphorus; different casts the furnace is tapped two or three 
times in twenty-four hours, and each lot of metal is a separate lot, 
and no two of them would be exactly alike. 
By Mr. CounrryMan: 
You may state how much you usually made at a cast. 
That depends on the size of the furnace. 
In your case. 
I «ton’t remember; it was quite a large furnace. 
By Mr. WatkeLer: 
(2. Can you give it approximately as to whether it was twenty-five 
or more tons? 
A. T have a very dim recollection. I think they made about 
twenty or thirty tonsa dav. IT have really forgotten about it, and I 
think they cast twice in twenty-four hours. 
213 (). So that your best recollection as to the amount or size 
of each cast Is that which vou have given” 
A. Yes; but I can’t remember at all positively about it. 


(Phe table above referred to is put in evidence and marked PVtf’s 
Kx. No. 15, as follows:) , 


(Ilere follows table, marked page 214.) 


215 The witness was then further examined upon the various 
miitters In issue between the parties. 

Plaimtill rests. 

The defendant's counsel thereupon moved the court to direet a 
verdict for the defendant on the following grounds : 

l. It is an undisputed fact that the plaintiff in making the con- 
tracts In question and in all the preliminary negotiations acted as 
the agent of N. M. [[églund’s Sons and Company, iron merchants 
at Stockholm, in Sweden. 
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2. It is also undisputed that the iron in question was the prop- 
erty of N. M. Hoéglund’s Sons & Company, who were informed of 
the contracts and ratified them, and shipped the tron to defendant 
In pursuance thereof. 

3. The defendant was also informed by the correspondence and 
on the face of the contracts that it was not dealing with the agent 
in his own behalf, but on behalf of his principals. 
4. The action therefore cannot be maintained on the con- 
216 = tracts by or in the name of the agent. The court denied 
the motion and the defendant excepted. 

The counsel for the defendant therefore asked the court to direct 
a verdict for the defendant upon the ground that the analyses at- 
tached. to the contract stipulates that the amount of silicon in one 
case is .75 of one per cent. and in the other case .00 of one cent. ; 
that all the analyses proven on the part of the plaintiff direetly 
shows that there was more than these amounts of silicon, respect- 
ively, in these brands of iron, and that it thus appears that the 
plaintiff! has not complied with the warranties contained in these 
contracts. 

The court denied the motion and the defendant excepted. 

Mr. CounrryMan: Then,as tothe contract of three hundred tons, 
[ask your honor to decide as matter of law that the plaintiff can- 
not recover on this contract, which includes the brands 8S BV E and 
NBB BK, as it appears affirmatively from all the analyses given in 

evidence that one or both of those brands contained more 
217 ~~ silicion than is stipulated for in the eontract. 
The court declined so to hold and the defendant excepted. 


Cuarvies T. Aknpera, being duly sworn and examined as a wit- 

ness for the defendant, testified: 
By Mr. CountryMan : 

Q. Where do vou reside ? 

A. At Troy, New York. 

(2. Where were you born” 

A. In Sweden. 

Q. What is your business and present employment? 

A. Tam superintendent of the Troy Steel Works. 

Q). How long have you oceupied that position ? 

A. About five vears. 

(). Were you there at the time the iron was delivered under these 
Lundberg contracts at your works? 
. A. Yes, sir. 

(). You saw the iron? 

A. IT saw the iron, 

(). Did you furnish to Mr. Sherrerd three cakes of iron or slabs 
for any purpose; and, if so, what? | 

A. I furnished three or more cakes of the Swedish iron to 
218 Mr. Sherrerd, and I saw the drillings taken from them myself, 
in company with him. | 
(). When was that? 
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A. That was in June, 1882. 

(). Was that a part of the Lundberg iron? 

A. That was a part of the Lundberg iron. 

(). You left it in Mr. Sherrerd’s possession ? 

A. I did. 

(). Ilow were they marked, respectively ? 

A. Do you mean what were the trade-marks? 

(). The letters ? 

A. The brands were G P H,S BV E, and N bb BK. 

(). Are these slabs in court the ones which.vou delivered to Mr. 
Sherrerd ? 

A. i presume they are; [can tell by looking at them by the 
marks on them (looking at the slabs): ves, sir: those are the slabs. 

(). One each of those marks that you have mentioned ? 

A. Yes, sir. 

(). Is ita part of your duty to mix the irons that are used in the 
manufacture of iron and steel in your works ? 

A. Yes, sir; | mix the material. 
219 (). Can you use materials of different qualities and con- 
taining different percentages of phosphorus ? 
\. Yes, sir; it is a very common practice. 
d. In order to obtain a certain standard that you want? 
., In order to obtain a certain standard that I require, 
). Using higer and lower? . 
\. Yes, sir. 
). And mixing them so that a standard will be obtained ? 
A. You, er: just SO, 
). What is the etleet of phosphorus on iron and steel ? 
\. It makes it brittle; generally ealled “ cold short.” 
(). Is it known to the trade as “eold short?’ 
A. Bee, ote. 
. Do you have anything to do with the sale or purchase of 
iron ? 

A. Nothing whatever. 

(). Is iron valuable in proportion to the smaller «mount of phos- 
phorus contained in it? 

A. It becomes more valuable the less amount it contains of plios- 

phorus. [don't refer to commercial purposes specially, but 
220) To mean that for our purposes the less plosphorus there is 
the more valuable the tron is considered. 

(). Henee, if vou dont want to manufacture steel with as little 
phosphorus as the iron contains You can, nevertheless, vet the ben- 
efit of it by mixing it with a lower grade” 

A. - Yes, sir. 

Cross-examined by Mr. WHerrer : 

(). I notice this block of iron is quite different in shape from all 
the other specimens ; how do vou account for that? 

A. Do you mean that block as it is now ? 

). Yes. 


lie 
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A. That block was eut in pieces by Mr. Sherrerd. I saw him 
take it to the machine shop and saw him have the thing done. 

(). It was not cut In pieces from a eake like that, because it is 
thicker? 

A. It was cut in pieces from a cake that came with that cargo. I 
should say that that rl ce represents about the average thickness of 
the metal as it Was sent to us. 

(), Do vou mean to say this cake now produeed in court 
221) 0 by Mr. Lundberg, marked G P Hi, is thinner than the aver- 
age of cakes? 

A. One of them is, as vou see. 

(). Ilere it is; look at it; vou do say that, do you? 

A. Yes: and there is one next to that that is thicker again. 

(). Yes: but none of the cakes produced In court by you or by us 
In their original shape areas thick as this parellelogram, with the one 
exception that you have produced ; that is so, isn’t it? 

A. believe there is some ditferenee in the thickness: VCs, sir. 

(). Then do T understand vou to say that the cake from which 
the cubical block that vou produce, marked GP TH, was cut is not 
thicker than the original pig from which it was cut”? 

A. No, sir; it is not thicker. 

(). What was the obj ctor re ducing it to that size? 

A. For convenience of carrving it, as much as anything, and also 
[ should say another advantage is in getting at the interior of the 

iron with greater facility for getting samples. 
Zee (). | notice in this cubical block which vou have produced 
and to which [call your attention the drillings go to difler- 
ent cl ptlis, each one di eper than the one before. What was the Obj ct 
of that? 

A. IT presume simply a case of accident; I don’t know what the 
reason would be. 

(). [ alxo notice that the holes are close tou ther and not distrib- 
uted through the body of the pig; was that simply accidental ? 

ae Prestlire it Was, 

(). You dont know any other reason ? 

A. No, sir; I do not. 

(). Tlow did it happen that vou had those pigs of iron on hand 
after the commencement of this suit? 

A. The small pig was the original sample pig that I went out 
with Dr. Wendell and we selected from the pile, the smaller of the 
GP &. : 

(). Then, as I understand you, this pig which vou have produced 
in court was the original sample from which Mr. Wendell made his 

analyses at the ly einbing. 
22) A. I can't say that that is the only one, but that is one of 
them, because that is one of the first that [ remember. 

(). And that eake, | understand you, to be very much thinner 
than any of the pigs that were sent by Mr. Lundberg under these 
contracts 
A. Yes. 

(). Do these larger pigs, which are now in court in this box pro- 
Ji—1s1 
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duced by Mr. Lundberg, and the other two lving on the table pro- 
duced by you fuirly represent the average seize of the pigs? 

A. In my judgment they do. 

(). And this thin eake is exceptionally small ? 

A. It was rather smail: Ves, SIF, 

(). ln the Process Ol making these ples, as T understand it, molds 
are made in the sand and the iron as it comes from the furnace in 
the molten condition is run into these molds ? 

A. I believe that is one of the practices. 7 

(). Now whit Wa pression would the thinness of this pig convey to 

Vou as to the portion of the cast from which what particular 
224 bie Was made: wouldimt it HM press you with the idea that i 

came at the end, and that the iron did not run enough to fill 
Uy} the mold ? 

A. Not necessarily at the end, but it looks as if there had been 
SOMME =liehit obstruction in that one case preventing all the iron from 
running in. 

Q). And of course while that would not affect the lettering, which 
would be in the bottom of the mold, it would preve nt the me ti! 
metal from rising in the mold te the top? 


A. ¥cs. sir. 


Thomas TH. Garnerr, being duly sworn and examined as a wit- 
hess for the defendant, testified: 


That he was an analytical chemist and had followed that profes- 
sion for over 50 years, and had frequently made analyses of iron for 
he determination of phosphorus adil other ~<ubstanees. Ile tele nti- 
ied the 35 whole pigs produced by Arnberg and testified that he lad 

taken samples from eachof them and made from such samples 
22) for the defendant the analysis to which his name is appended 

in the table, Exhibit 15, and firstly specified therem with the 
date TISSZ, and with the results therein. stated. Ile deseribed the 
method he pursued 11) making the analysis ane explained lis readsolis 
lor it. 

The witness further rave evidence tending to show that in ISSO 
he analyzed for the defendant certain other samples of pig-iron : 
that he recerved the samples by marl from the defendant ini the 
form of borings, accompanied by a statement of the brands, which 
brands SO stilted Were thie Satie as the three brands in controversy, 


[ 
& 
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Robert W. Tlunt was then called to identify these samples, and 
having given testimony tending to show that thev had been taken 
from the iren in controversy the Wittiess, ¢ airrett, further testified 
that he had analyzed them, with the results stated in the table, Ex- 
liiboit 3. appended tothe name Garrett, ISSO, ana according to the 
same method pursued by him upon his analysis in TSs2. 


Alfred S. Bertolet, being duly sworn and examined as a 

226 witness for the defendant, testifies that he was an analytical 
: chemist, and had pursued that vocation since 1875; that he 
had made many analyses of Iron for the determination of phos- 
phorus and other substances, and that he had made an analysis in 


. ct 
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Iss2 for the defendant of samples of iron taken in his presence from 
the pigs produced by Arnberg, already referred to, with the results 
appended to his name inthe table, Exhibit Bo Ilis examination 


then proceeded a follows: 
by Dpey ] NDANTS ClOUNS] | 


Q. Did you make any other analyses of these samples than the 

ones vou have just given * 
A. Yes, sir 

(). When were those made’ 

A. November 15, aig 

lor anvehit Dk else but |? hi ms} ‘horus? 


/ 


i et ’ 
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N 
Just for phosphorus in those tests? 
\ 
| 


The same brands? 
(lected to. 


226 (). How did vou receive those samples that vou analyzed 


an an § ‘« 
at that time” 
hese samples were sent to me by Dr. Wendell ina letter 


T 
(). You yt egeog cana Ly macail? 
A. Yes, 
(). Did vou report the results? 


I did. 
‘). Were they the same brands 


a 


The same objeetion. Objection sustammed 

Mr. CoUNTRYMAN: | shat] prove, In addition to that, that Mr. 
Pliiait directed the Sitti} les to be sent of this tron to this ventlemean. 

sy he aden eed thi ie Hunt wilt an seee 

Objection sustained.  Befendant except d, 


). Lic you make any other analysis of this tron intermediate 
ISS) and thie time vou nade the series Vou lave < =titied to? 
) ave jae made any sinc 
A. 0, OF. 
). Did vou take any from that bloek ? 
A. That is ( ri No. A 
Q. You ret rtoG PH No land No. 2 


— 


— 


Yes, sir. 
The Ga P I] NO l was from the thin cake? 
Yes, sir. 


‘ . : , } 7 < 
1} No. 2 Wiis iron thie block 4 


Cross-examined by \Ir. Wheeler: 


The witness was then cross-examined and re-examined in regard 
to the matters testified to | V hima on bis direet Srey cman 

And he further testified that he was employed by three diflerent 
companies Which manufactured pig-iron, blooms, and billets; that 


nt ay, 
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as the ore is melted in the furnace it is tapped periodically at the 
bottom and drawn off, and cach of those tappings Is called a cast, 
Varying in amount at their works from ten to fifteen tons; that he 
had tested for phosphorus in ™ same cast and never found any 
more difference in the same cast than is allowable in) duplie: ate 
analyses of the same sample not toexceed OOD of one per ce nt.: that 
he had made three or four such tests a number of years ago and 
229) not recently. Ile also testified that in the process of smelt- 
Ing, as aruale, it required two tons of ore to make one ton of 
pie-iron ; that all the te artemis in the ore goes Inte the pig, and 
that phosphorus is also accumulated in the pig from the fusing ma- 
terials the coal and flux or linn Sloe and coke. 
lle further testified iis follows: 
You understand thi at this Swedish gray pig-iron of this quality 
inc “4 ireoal-iron, do vou * 
A. LT understand so. 
(). And there is less likelihood of there being phosphorus in that 
substance than in) eoul, Insti t there, or don't vou know ? 
A. Tdowt know how much phosphorus there is in charcoal; that 
Is il thing have hnever looked into. 


Defendant's counsel read 11) evidence the deposition of T. M. 
Drowne, iis follows: 
» The witness testified that he was an analvtieal chemist and had 
followed that profession since IS6O, and that he had frequently made 
analyses of iron for the determination of phosphorus and 
POU other substances. ITe then CAVE evidence tending to show 
that ne had analyzed samples of iron taken in his presence 
from the three pies Joe 0g by Mr. Arnberg, before referred to, 
with the results appended to Tis name in the Exhibit Table 15. 
Ile furthe T explained the proces adopted by him in) 1h); aking such 
analysis and his experience in making analyses of iron for the 
determination of phosphorus and other substances. 


Defendant's counsel read in evidence the deposition of r. W. 
Shimer, as tollows: 

The witness testified that he was an analytieal chemist and had 
followed that prot <SIOM SINCE IST-hoand that he had frequently made 
analyses of iron for the determination of phosphorus and other 
substances. Ile then gave evidence tending to show that he had 
made duplicate analyses of a sample of the pig marked 8 BV E 
produced by Mr. Arnberg, with the results stated in the table, Exhibit 

lo, appended to his name. He farther explained the method 
231 adopted by lim in making such analysis. 

Defendant's counsel read in evidence the deposition of Alexander 

Il. Sherre dd, as follows: 


‘The witness Lave evidence tending to show that he had been an 
analytical chemist since S72, and had. frequently made analyses of 
iron for the determination of phosphorus and other substances: 


eh eat ee ‘ = i 
tndniets 5. ee 


iy 


at 


T. 


GUSTAF LUNDBERG. SS 


that in conjunction with D. W. Humphrey he made an analysis of 
samples of Iron taken in his presence from the three pigs produced 
by Mr. Arnberg, with the results stated in the table, Exhibit 15, ap- 
pended to the name Sherred and Humphrey. He further testi- 
tied that he personally performed part of the manipulations adopted 
by them in making such analyses. 

He further testified as follows: 

(). What do you understand by slag, spoken of in connection with 
the pig-iron t 

A. | understand that it is an impurity in the iron ores mixed 
with it, and the olyjeet Is to get rid of the slag as much as pos- 

sible. 
Zoe (). In manufacturing pig t 
A. In manufacturing the pig. 

(). What is done with the slag” : 

A. They say it is considered worthless, except for filling up some 
cavity; it is drawn off separately and thrown away ; it Is lighter 
than the pig-iron and floats on the surface. 

(). If slag, then, was found in the pig, if LT understand you, it 
would be a defective pig, whatsoever kind of iron it was. 

A. I think so. 

* ye. Ih manufacturing pig-lron what becomes of the phosphorus 
contained in the original ore ’ 

A. I think it almost entire ly vous Into the pig-iron. 

(). And not into the slag? 


4 


A. No, sir 
Cross-cxamination by Mr. Witreener: 


(). What is the process in smelting iron by which vou undertake 
to remove the slag 14 : 
A. The melted matter collects in the bottom of the furnace, called 
the hearth. and thi slag floats on the surface of the iron: 
233 When it gets upto acertain point it is drawn off through 
a hole and opening inthe furnace, and when the iron reaches 
about that point and rans, just before it will run out, the furnace 
will have to be tapped for the iron; there is a large body of melted 
iron in there that is accumulating little by little for a number of 
hours, and it ought to clear itself of slag if the furnace Is running 
properly, 
(). The slag being lighter wonld flow on the surface and run 
througir the hole provided for the purpose? 
A. Yes, | 
(Q). What experience have vou had in examining iron for pig- 
Iron ¢ 
A. [T have been around the furnaces most everv day since T- am 
there; the reason [ did not carry this analysis ail the way through 
1s because ris dutis soar outsteds toa great extent. 
(). What were these Crp ve rations of the COMPRA In whose employ 
you are? : 
A. They manufactured Bess-mer rails to a large extent, some 
inerchant bar-iIron and some merchant steel. 


za 
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Q). Does that company make, then, the pig out of which the rails 
are made ? 
251 A. Some of it, but not all. 
a? llow often do vor have occasion, In the discharge of 
your duties as chemist for the COMMpAnY, lo analyze Boss-mer pig 4 

A. Weanalyze from each furnace every day for silicon, each furnace 
that is running, and frequently for sulphur and phosphorus, and 
all the pig-tron that is purchased, and spiegle and ores are con- 
stantly analyzed swe mike weekly analyses of the ores received for 
phosphorus, sulphur, and iron in the ores, 

(). What percentage ol the phosphorus do you fine ordinarily 
CSCU PICS 11) <neltine the ore in the Dess-mer pig? 

A. T don't know whether I can tell vou that—they use so many 
different ores all mixed together-—and sometimes It ls one proportion 
ane “Obes nothin i. sane if takes two or three dave for il charge 
to get down, and we never made any particular investigation 
Into Chat,only we have found that the slag from the furnaces always 

has avery small proportion of phosphorus in it—that is, the 
255 proportion of phosphorus in the pig-iron made at the same 

time: that is what we would call almost a trace In working 
on} Desscmer ore, 

(). Does any of the phosphorus escape in the fumes from the fur- 
nace by volstilization ? 

A. Tam unable to say. 

(). Do vou not find, as a general thing, that certain grades of ore 

are almost uniform in their percentage of phosphorus ? 
“AL There are some ores we get that vary considerable in their 
percentage of phosphorus and others vou would rather eall uniform, 
but | think, probably, one reason for that is different benches of a 
vein of ore carry differcat amounts of phosphorus; sometimes we 
get more from one bench than trom another, . 

Q). By benches vou mean the different strata where the mining 
proceeds ? 

A. Yes. 

(). [x not thatpas a practical result, one of the points you make — 
the examination of ore for vour Bessemer pig? 

A. [do not esa tly understand the question ; Vou thieah a 
2560 regular amount of phosphorie acid or low amount? 


_ 


Q). Well, both 

A. We try to get Bessemer ores with a very low amount of phos- 
porie acid, ) 

(). It is important in the manufacture of steel rails to have the 
pir out of which the rails are made as low in the pereentage of 
phosphorus as possible, is it not? 

Yes: low for Bessemer steel rails. Sometimes we don’t eare 
whether it is as low as is possible. It may be .06, 07, or 09. We 
don't care if the other elements of it are in the right: proportions. 
It does not make any difference in the rail steel, but it might in the 
merchant steel, because some parties require certain proportions ; 
and in order to do that certain kinds of pig-iron must be mixed to- 
gether to get the required portions. 
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(). In making the rails the percentage of phosphorus vou men- 
tion in the steel would not be considered as excessive ? 

A. No, sir; not at all. 

(Q). What percentage of silicon would you consider excess- 

ive? 
yay x We Urs to keep if below the tenth of one per Cent. and 
it has been that way for a long time, so far as | know, unless 
itis a bad blow. I mean the amveraye keeps below that—za great 
deal below. 

(). A tenth of’one per cent 

A. A tenth of one per cent. we would not consider bad steel, but 
it happens that our average has been a great deal less than that ; 
that Is ood steel for rails, not for merchant steel. 

(9. What do vou mean by merchant steel ? 

A. Well, parties buy merchant steel on an analysis and want it 
very pure—a certain grade—and it is generally termed merchant 
steel, 

(). What do You Thean by merchant steel: Is [ it | stee] bought for 
some special purpose ” 

A. For some Spy chal Purpose other than steel raqls. 

(). In giving the percentage of silicon, did you give the pereent- 
age in the finished rail or the pig out of which the rail was made? 

A. There is a little sample generally taken when the steel 

yas Is made in the converting department, and that is forged out 

and it is supposed to have about the same working as a steel 

rail, and the drillings are generally taken from that, but sometimes 

thev ure taken from the ral, sini Somme parties Wilt pieces of the 
steel rail furnished for analysis 

(). But vou gave the percentage out of the pig iron out of which 
the steel rail was made, and not out of the steel? 

A. Yes. 

(), What percentage of silicon do you generally find in pig-iren 
Which vou buy or make for the purpose of converting into steel for 


steel rails? 

A. It generally runs, as near as T can remember now, from thirty- 
five hundredths of one per cent. up to over six per cent. 

(2. In converting that pig into steel vou eliminate the silicon toa 
certain degree ? 

A. Les. 

(). W hat Is the ordinary perce ntayve of sulphur In the pigs 
239 vou buy or make forthe purpose of converting Into Bessemer 
steel rails ? 

A. We buy quite a good many different qualities of iron; we 
can use up to a certain amount iron that has a good deal of sulphur 
in it, if at the same time we are using other iron with little im it; 
somtimes the white tron is as much as two-tenths, and we must mix 
that with iron a good deal purer: we want to get it down below .07; 


just the same way with the phosphorus and the silicon; we have to 


have about a certain amount of silicon in the mixture to make the 
stee] work properly ; to do that we have to mix these different cle- 
ments sO as to vet about the rivlit proportions, 
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Q). Adding that you use some foreign iron as well as domestic 
Iron? 

A. We do use it, but do not necessarily use it; for the last few 
years we bought quite a good deal of foreign iron, because they 


could rel it just cLs cheap. 
Redirect by Mr. CoUNTRYMAN: 


2410 (). You spoke of using or mixing pigs containing different 

proportions of plosphorus, so as to get, finally, in manufae- 
turing, the proper clements; American iron, asa rule, contains more 
phosphorus thin foreign Iron? 

A. I think thev do: “ill threvt have had anything to do with, 
unless it is an American furnace working on foreign ores, then there 
Isa good deal of similarity between them, of course. 

(). [s there tinch foreign ore imported and worked up here? 

A. [think a good deal; our company has bought a good deal 
and the Bethlehem: Pron Conmipany too, 

(). The amount of phosphorus Ina olVve nrul manufactured atter 
this manner which willbe useful and serviceable will depend some- 
What on the amount of other clements contained in the same piece 
of steel? 

A. Yes. 

(). Do T understand you to mean ly tliat losay thrit Vou may have 
hore phosphorus, providing you have a less amount of some other 
element ? 


A. Yes. 


241 (). What other elements do vou refer to”? 
: A. Silicon, carbon, and manganese: they are all eonsid- 


ered hardening elements, but in different proportions, and phos- 
phorus is considered the most hardening of these elements. 

(). So that, in determrning ina given case where a given amount 
of phosphorus is usefal or detrimental, vou must also know what 
the amount of carbon and sulphur and silicon is that it contained 
In the same prece of steel? 

A. Not sulphur. | 
— Q. Well, silicon, carbon, [and] manganese, then: and without 
knowing the amount of those other elements you could not deter- 
mine What amount of phosphorus would be hurttal or usetul ? 

A. No, su | 

(). T suppose that different manufacturers in the country mannu- 
facture ditlerent grades of iron and steel—some poorer than others? 

A. Yes. 

(). Some mannuiacturers of rails for railway purposes man- 
2420 utacture poorer and some better than other manufacturers, 
and have different rates of charges in proportion ? 

A. Yes. 

By Mr. CONNTRYMAN : 

(). This forenoon, in speaking of the phosphorus in iron and steel, 
vou spoke of hardness of some constituents: what do you mean by 
that? 
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A. In regard to the phosphorus particularly I did not fully ex- 
plain that; besides a certain hardening property it has also a cer- 
tain viclous property, making the steel very brittle, and it was that 
property that IT had particular reference to in regard to the phos- 
phorus. 

(). You spoke of your work taking you outside of your laboratory ; 
What is vour work specially in those works? 

“A. To look after the quality of the limestone and of the ore, and 
the iron made and of the coal used, and the pig-iron made and re- 


ceived and the splegle, and mix them in their Proper proportions 


for use In the converting department, and watch the process all the 
wav through until the rails are made. 
245 (). During the process of manufacture ? 
A. Yes; to see that the mixtures are carried on right and 

that the proper quality of stecl is made. 

Q). Do vou have supervision .of that department of the works, 
mixing the metals, and so forth? 

A. Yes. 

(). And for how long a period ” 

A. For over two vears. 


Defendant's counsel read in evidence the deposition of D. W. 
Humphrey, as follows : 


The witness testified that he was an analytical chemist, and assist- 
ant to the last witness, and had followed that voeation for several 
Years ; that in conjunction with Mr. Sherred he made the analysis 
testified to by that witness and mentioned in the table, Exhibit 15, 
under the name of Sherred and Humphrey's, and he explained the 
process adopted in making such analysis, 


Ronerr W. Hest reealled on behalf of the defendant : 


The witness gave evidence tending to show that he was the 
244 genoral superintendent of the defendant's tron and _ steel 
works, and had been sinee Mareh, 1875: that he was familiar 
with the manufacture of iron and steel and with the purposes for 
which steel and iron were used; that the defendant manutactured a 
very large variety both of iron and steel, the largest output in the 
shape of steel rails, but about 20,000 tons of merchant and special 
steels a vear, for such purposes, among others, as muskets and 
carbines, cotton rolls, mining drills, turning tocls, springs, wire, 
rails, Ke: also what is called “dead soft steel” for drop forgings and 
the intricate parts of guns; that for such special purposes the ex- 
treme limit of phosphorus is .4,and. they try to keep it down to 
03, but 0.44 is their usual formula; that the defendant 1s the only 
manufacturer in this country making steel by the process known as 
the Bessemer converter, which is an entirely different thing from 
the open-hearth process; and the necessity for low phos- 
245 phorus in that kind of steel particularly arises from the im- 
perative Importance of having a small percentage of Hhiathigea- 
nese, which plays it- part in the practical manipulation of that 
steel, 
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The gun-barrels into which it is made are eut off in whatever 

length they use—thirty inches or twenty-seven Inches—and they 
drill them first and then rifle them afterwards. If the steel throws 
along fibrous chip their drills will run to one side, and they make 
bad work. By investigation and analysis we find that to prevent 
threat lone chip there ought to be low Manganese, and with: that erade 
of stecl, with low taanganese, to make it sound we had to have low 
phosphorus, 
(). ln other words, does the amount of the phosphorus for certain 
purposes Which is allowable in iron and steel depend more or less 
Upon the amount ef other elements, such as Hiainganese, carbon, and 
silicon also? 

A. The tirst and primary thing is what you are going to use the 
steel for; then its phosphorus depends Upon the other clements 

In) at, 
216 (). As to how much ts allowable ? 
A. Yes, sir. 

Q. What is the effect of phosphorus in stecl or iron ? 

A. Gi Ine ita brittle character—in a steel particularly. 

(). [sat more Important to have a lower percentage of phosphorus 


4 
, 


Q). Why? | 
A. Beeause steels of many grades are tempered, which iron never 
Is, and the stremeth, hot the hardness, but the strength of that stee] 
for tempering depends upon the minimum of phosphorus. That is 
One Peasot, and the other is tliat in the process of making <tee] 
phosphorus plays tis part in the ehemical reactions that take place 
during the actual making of that steel, while in iron the whole pro- 
cess of making \\ rought iron from ply-ron tends Lo eliminate phos 
phorus, wherens 11) making stee! Vou are concentrating it all the 
time without loss; in other words, vou are losing no plhos- 
247 phorus In) the slags iN) the stec! pPracess, anid consequently, ils 
there is ho loss is 1 threat Wav, so vou concentrate ana IN- 

crease theamount of phosphorus in the steel, but. in the puddling 
Process, On) the contrary, the phosphorus gvoes to Vour shag cunid 
pXISSCS ofl, 

(). Then 1 making steel by your process you ret all the phospho- 
rus there is in the iron ? 

A. Ye s, 1. 

(). And an you lable to get any more from other sources In the 
course of manutacture * 

A. Not in making a steel proper, | should say, but we concentrate 
it. 

(). The bulk is reduced and ali the phosphorus is concentrated in 
a smaller bulk ? 


A. Yes, sir. 
By a Juror: 
(). Is there no means by which the phosphorus can be destroved 
or eliminated in the process of making the steel ? 
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A. Not by the Bessemer process. A new modification of that pro- 
eess Which requires a different plant, which is just being introduced, 
known as the Gilchrist and — process, will do it, but that 
245 is not done in this country as vet; there is a continued im- 
provement in the grade of steel being manufactured and 
better material is required; that the amount of pig-iron made at 
one cast varies from ten to fifty tons, according to the size of the 
furnace. 

(). | would ask you from your experience in this kind of work 
during these years What, in Vour Opinion, is the extent to which 
phosphorus is disseminated and uniformly distributed through the 
Iron and steel made at a single east? ; 

A. That question could not be answered by the same answer; the 
stecl and iron differ in that respect. 

8 2 Answer as to each. 

A. In the pig-iron I consider that one cast will not show any vari- 
ations In phosphorus. [T base that en reading and on analyses that 
have been submitted to me. [ never made any myself. In steel, 
if it is allowed to cool slowly, it will vary in different portions if it 

Isa large Ingot—a large bisss : af at cools quickly it will he 
21 = verv uniform. 
(). We have more especial reference to pig-iron ? 

A. If vou ask with reference to pig-iron L say practically it will 
show the Sune quality all the Waly through. 

QQ. [low as to the different casts of one furnace * 

A. ‘That depends on the uniform character of the masses of ore 
that are volng Into that furnace. 

(). If the ores are pretty uniform ¢ 

A. The results will be pretty uniform. 

(). In vour business is it usual to use material of different per- 
centages ot phosphorus and other t lements it the process of Miliil- 
facture at one time? 

A. Yes, sir. 

(). Whi is that’ 

A. In the first place we are governed by the result we want to 
obtain; second, by the materials we have on land or ean procure to 
obtain those results, : 

(). Now, suppose you want to manufacture a steel in which you 
want to limit the percentage of phosphorus to 025 or 050 of 
250 one per cent. and you have no iron or materials that vou can 
lis directly to accomplish that, but you have various lots on 
hand varving In their percentages ? 


A. We would make a mixture of the various irons we had, based 
: | 


upon our knowledge obtained from our analyses, in order to get an 


} 


averav civing us the result Wwe winted to obtain. 

1) You would make a mixture of irons containing higher and 
lower percentages to get that average’? 

A. Yes, sir: and if analyses of different pigs of the same lot or 
brand of pig-iren should disclose a variation in the amount. or pro- 
portion of phosphorus contained in it it would be necessary In using 
it to assume that it all contained the highest figure OF perce ntage of 


eae 
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phosphorus thus ascertained, as otherwise the product of steel might 
be rendered unfit for the Purpose designed, 

(). You remember this iron that was purchased of Mr. Lund- 
berg? 

A. Yes, Sir. 

201 (). ‘Two lots, one of three hundred tons and one of five 
hundred tons ? 
A. Yes, sir. 

Q. Was Mr. Lundburg’s letter, which has been read in evidence 
here, of February 6, 1880, containing his analysis of these irons, sub- 
mitted to you ? : 

A. Leannot say about that, as T have not seen this letter that ts 
oflered in) evidenee, but | pPrestline the whole correspondence was 
submitted to me. 

(2. Was the analysis or the statement of these lots of iron sub- 
mitted to you ‘4 

A; ok sir. 

(). Before you purchased ? 

A. ¥¢s, sir. 

(). (Showing witness Plaintiffs Exhibit No. 7) This is’ the 
analysis ? 

A. Yes; that was shown to me, 

Q). And what was vour conclusion and recommendation with 
reference to it? 


Mr. Witketer: Tobject to that av immaterial, the letter and the 
contracts being in evidence. There is no doubt that we are obliged 
to comply with the terms of our contracts, but this question asks the 

judement of the witness. = I certainty Is not competent. 
22 Mr. Countryman: T offer this with a view of showing that 
the purchase of this lot of iron was for a particular purpose. 


Objection sustained. Defendant excepts, 
(). For what purpose was this iron purchased ? 


Mr. Witreenen: Lobject to that on the ground that the purpose 
Was not communicated to the plaintiff, 


Objection sustained. Defendant excepts. 


The witness further testified that the actual value of iron and steel 
for use Is largely dependent upon the amount of phosphorus con- 
tained 11) them Swedish pig-iron, tor Instance, which Is the lowest 
In phosphorus, was worth thirty-five dollars a ton in the market, 
when ordinary Bessemer pig could be bought for twenty-two dollars 
a ton, and that a “cast” of pig-iron is the amount drawn off or the 
product of one operation at the furnace, and he also corroborated 

the witness Marvin as to the personal interview between him 
253 and the plaintiffat the city of Troy. 


Defendant's counsel read in evidenee the deposition of Samuel A. 
Ford, as follows: 


The witness testified that he was an anaytical chemist, and had 
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followed that vocation sinee 1866, and had often made analyses of 
iron for the determination of phosphorus and other substances. He 
then gave evidence tending to show that he had made a duplicate 
analysis of samples of iron taken in his presence from the pigs pro- 
duced by Mr. Arnberg, with the results appended to his name and 
stated in the table, Exhibit 15. His examination then proceeded as 
follows: 

). Do you manufacture pig-iron in your establishment ? 

A. We do 

). From the ore? 

A. From the ores. 

in doing so where does ihe plosphorus contained in the ore 


‘A. Into the pig-iron. 
(>). All of it? 
A. Yes, sir: always make our calculations on the amount 
2.04 of phosphorus in the pig-iron from the amountof phosphorus 
In the ore, eake, and limestone. 
2, None of it goes into the slag” 
A. I never found any. 


(). What becomes of the slag in the manufacture of the pig? 

A. It is thrown away. 

(). From your experience as any analytical chemist in making 
analyses of iron for phosphorus what would you regard as a fair 
limit of error in determining the amount of phosphorus ? 

‘A. In our works, wher We Wali not over... of one per cent. to be 
In our pigs, | regard anything under .OL of one per cent. a fair 
duplicate analysis, 

(). Suppose two chemists are supplied with samples of the same 
lrou—same pig—and carry on their separate, Independent analyses, 
would it be possible, in vour judgment, to have them both correet, 
both as to their methods and manner of manipulating, that One 

chemist should obtain, Suv, lo exc ed O40 and the other as 
») low fas] 024 to O2S trom the same 
A. It would not be correct ; somebody was wrong. 
(). Two mueh margin t 
A. Yes, sir. 
Q). From different pigs from the same lot of iron ? 
‘A. When were they cust ? They Mav not have be li out of the 


pig’ 


Sillie ore, 
(). Cast, of course, out of the same ore; Same 
agi . 
A. Its too bie a ditlerence. 
() 
 & 
i ; ' ? 
A. Thev could not both be correct 


Cust. 


Couldn't both have pursued correct methods ? 


Cross-examination by Mr. WHkELER: 
«). What do vou mean by the same cast? 
A. Run out at the same tim 
(). The size of that cast would depend, of course, 


; 


on the size of 


a. 


the furnace from which it was run’ 
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A. Depend very much upon the furnace management. 
(). You would expect, then, that the character of each Cast, SO far 
as the elements of phosphorus and silicon were concerned, would be 
about uniform ? 


Qoob A. I don’t Say about silicon. 
(). You do as to phosphorus ? 
A. 3 Go. . 
QJ. As to the silicon you would naturally expect to find it would 
vary ? | | 


A. Yes, Sl] 

(). Then TL understand that it is the result of your experience 
phosphorus tends to diffuse itself more uniformly in east-iron than 
silicon ? 

A. LT examined a cast of iron particularly for the distribution of 
phosphorus, and all the difference | found-between the first and last 
pigs of the cast was .OL of one per cent, 

(). Hlow did vou find as to the siheon ? 

A, That would vary : sometimes ina east of Iron you may have 
What we term three grades—Nos,. 1, 2, and 5. 

(). For what purposes do you make the classifications of the three 
erred 7 

A. When vou are going to sell your tron the No. 1 iron is what 

ve term an open iron, and in our Bessemer it is generally sup- 
27 posed to be better: contains more silicon and contains less 
sulphur. 
(). Ilow as to the No. 2? . 

A. That would contain a little less silicon, aad, as a rule, would 
bea closer tron, 

(). Do you mnake this classification as the results of an analy- 
sis or from the stages of the process ? 

A. No, sir: that is made . snd hi is ‘been for Vears, [ fUCSssS, before 
chemistry ever touched on iron—sold on those grades without regard 
to their chemical Composition, 

(). Ilow many tons would there be in a cast sndinnsitty at your 
furnace ? 

A. At our furnace we have as high as forty or fifty tons at a cast. 

(). Do you run this east directly into the moulds in which the 
pig Is made? 

A. We have done it: we do not do so now always. 

() That is often done 
A. That is usually done. 

(). In that wav vou can ascertain, by knowing the direction 

Which the melted iron took, which of the pigs came from 
258 the first run, which from the middle, and which from the 
latter part of the east? 

ee es, SIT. 

Q). Do you finned that thre qui ality of the iron varies according to 
the stage of the process at which cach particular pig is produced ? 

A. Well, as regards silicon, there is’ a big difference. The fur- 
nace Is tapped at the bottom, and that molten iron, of course, that 
comes out first would be from the bottom of the bath, and that 
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being so, it may have a higher specific gravity; it may be a little 
lower in silicon, while the top may be of a little lower specitie grav- 
itv—might contain more silicon. 

(). Silicon is lighter than iron ? 

A, Pureiron would be heavier than a mixture. Wrought iron is 
heavier than pig-iron. 

(). What shape were these pigs from which you took borings ? 

A. They were flat, and my recollection is one of them was about 
a foot wide and maybe two and a half inches thick. 

(). What is made at vour works? 

20 A. Steel rails, ana What Wwe term low steels: boiler plates 
Jnave been made, and spring steels have been made. 

(). Since you have been there? 

A. Yes, sir. 

(). Do vou, in all these cases, convert the pig at your works into 
Bessemer steel, or do you buy, 11) any Ciuse, the Bessemer stee] for the 
purpose of making it Into rails and springs ? 

A. Indeed I do not know. Il think we have bought steel. 

2. That is not common ; you usually make Vour owll steel ? 

‘A. Yes, sir: make about 600 tons a day, 

Q. Now, what do you find to be the limits—that is to say, the 
maximum and minimum—of the per cent. of phosphorus in the 
pig-iron that you buy for the parpose of conversion into Bessemer 
steel ? 

A. Our contract calls for .O1 of one per cent. 

(). That was what vou referred to in your direct examinatien with 

reference to the amount of variation that you would admit of? 
2O0) A. A difference of 1. 

(). ‘That is to say, vour ordinary practice at your works, 
having a contract for pig-lron not to contain ahh CACCSS of lL of one 
per cent. of phosphorus, vou consider that a variation from that of 
“1 of one per cent. is the greatest admissible limit of variation ? 

A. When they run over that their contract price is deducted for 
every .O1 per cent. over .1 per cent.; when it is .110 the price is re- 
duced ; but if .109, .108, or .105, take no notice of it. 

(). What is the reduction on the price for each unit? 

A. Ido not know; that is not in my line. 

(). When the pig is delivered in pursuance of the contract at your 
works, it is analyzed “in order to determine the per cent. of phos- 
phorus ? 

A, Yes, sir. 

(). What do you find to be the usual variation in the pig you 
analyzed at your works, before its conversion into steel, In reference 

to the percentage of silicon ” 
261 A. Do you mean the different parts of the pig? 

(). No; I mean the different lots of pig. 

A. That is about as big a variation as the weather in Pittsburgh. 

(). That you find to be very large? 

A. Yes, sir. 

(). Silica is the scientific name for sand, Is it not? 

A. It is; for silicie acid. 
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(). What effect does the presence of silica in that pig have in 
reference Lo its CONVEerslon lito steel ? 

\. Sihea or silicon ? 

(). It always occurs in the form of silica, does it not ? 

\. No, sir. 

(). What effect does the silicon, in the form of silica, in’ the pig 
have in the process of conversion Into steel ? 

It has no etlect—the silica has hot, 

). What effeet has the silicon ? 

A, The oxidation of the silicon lo silica increases the heat of the 


4 


metal. 
{) What ls the characte r oO} that particular ( lect In reference to 


). 
the product; is it beneficial or harmless or injurious ? 
262 A. Within limits we could not get along without that; 


that is why we use it. Pig metal melts ata certain tempera- 
ture by oxidation of silicon to siliea. The lomiperature of the bath 
is increased, and as pig-iron melts at a lower temperature than steel 
or wrought iron why this increase of temperature by the oxidation 
of silicon to sillea keeps that steel or w rough Iron lhuaid, 


Wintiam Mercarr, a witness called on behalf of the defendant, 
who being first duly sworn, testified as follows: 
Direet examination hy Judge CCOUNTRYMAN : 


Mr. Metealf. what ts your business ” 
Manufacturer of cruetble steel. 
low long have you ay (‘T) eneaged in the business 


oot 


. “™ ++ F 
* i. “a a 


Sixteen vears. 
[In Pittsburgh ? 
Yes, sir, 

[lave you purchased large quantities of iron in the pig ? 


» lm 5 — 
oO Pow Ma 


Os, SIP. } 
Foreign and domestic * 
Yes, sir. 


() And manufactured into Whit 4 


; 


a 


> 
’ Ma” 


). 
PHS A. Manutnetured it into crucible steel. 
(). [tis used for what purpose ? 


A. Used for almost all purposes, from ordinary machinery pur- 
poses up to the finest tools, watch springs, clock springs, everything 
line steel is required for. 

(). You are acquainted, then, with the various elements that are 


contained in the iron vou use in the manufacture ? 


A. Yes, sir, 

Q). Particularivin regard to phosphorus, and know what its effect- 
are upon the iron and steel ? 

A. All of the material that comes into our place is analyzed be- 
fore it comes Into use. 

(). What is the amount of phosphorus, or the percentage, I mean, 
of phosphorus, in the irons you purchase for the purpose of manufae- 
turing it into crucible steel ? 

A. It varies considerably, but we try to keep it under .02. 
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(). .02 per cent? 

A. 02 of one per cent. 

Q. You can state about what the limit- of the variations are ? 
204 A. Well, for all tool steel purposes, if we know the iron 
contains over .65, we reject it; would not use it at all. 

(). Hlow low does it run in the percentage ? 

Down as low asa trace .0O1 to 01; down to what is reported 
as a trace—not weighable. 

(). What is the effect of the phosphorus on the steel if vou get a 
lot hae l; arge a perce ntage - 

It is bad: it makes it weak. 
In what condition do you buy your material ; do you buy it 
in any other shape than pig? 

A. Yes, sir; the most of our material is bought in the — of 
bar-iron ; always buy on a guarantee or an: lysis, and we buy pig- 
iron the same way. 

Q). In the process of manufacture what becomes of the phosphorus 
‘n the pig ; does it Pass into the steel ? 

A. We do not manufacture any pig directly into steel in the eru- 
cible process ; all the pig we use ts first puddled into wrought iron be- 

fore making steel. 


260 (). In doing that does it pass into the wrought 1ron—the 


A 
phosphorus in the pig ? 

A. It depends on circumstances. [If you have ordinary Bessemer, 
which they call .10 phosphorus, you can take out one-half in’ pud- 
diing: if you have iron which contains .05 of one per cent. you can 
take out .O1 — reduce it to 04, but if you have .04 you cannot take 
out any more by puddling. That is about the practical limit in 
puddling. 

(). Does that require any extra process in order to eliminate that 
amount in puddling ? 

A. No, sir—with care in puddling; it of course requires good 
work, care, to take it out. 

(). | suppose different manufacturers make different grades of 
steel? , . 

A. Yes, sir: almost all steel makers have their own special brands 
and mixtures, which they keep to themselves. No two are exactly 
alike. | 
(). The tendeney and object of the manufacturer is to reduce the 
phosphorus as much as possible ? 
266 A. Yes, sir. 
(). The less phosphorus the better the steel is. 

A. Yes, sir; always. 

(). Supposing you have an extra fine grade or quality of irons, 
finer than vou care to use for some particul: ir purpose, how is it val- 
uable to you in the process of manufacturing it into steel ? 

A. I would use material of that kind by buying cheaper material 
and . aking a grade not so good. 

Q. By mixing cheaper iron with it, so as to get it to the stand: rd? 

A. Yes, sir. 

Q. Can you tell us about what the difference in value would be, 
1IS—I1s1 
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say — .01 in per cent. of canst contained in the steel, when 
you get beyond .O1? 
\. Lean give vou a pig-iron manufacturer's idea of it in a case 


All the furnace people, as known 
to us here, make a great di al of Bessemer irop. The standard there 
3.10 phosphorus. That is the limit. We don't allow any 
267 more. They offered us a lot of 500 tons, in which they said 

the phosphorus might run as high as .13 In some of it, but 
average of the whole lot would not run 
higher than 1], anid they offercd it at half il dollar a ton lower than 
the market price. We did not aceept it, and they made us a second 
oth re | think, “il the Sdn fhenure—a half il dollar below the market 
price. Afterwards, although the market had dropped a halfia dollar 
a ton, and they were hearly Ol above the standard, they eiaranteed 
the average not to be above .J1—that is, within .01 of what they 
guarantced—though the- said some few pigs might be as high as .15. 
(). And you declined to take it? 
A. We i cline d ty take if The stundard Is absolute in Dessemer, 
and we would not eare to break over it. 
(). L suppose it is a great subject of rivalry to get below their op- 
poncnts 1) vetting a lower percentage of hosp ee In their steels ? 
A. T suppose that it is die ube of « very steel maker, sir. 
We do not pretend to know what our neighbors are doing, 


but we all ate that phosphorus is a bad thing, and the less 


that oceurred a few weeks ago. 


they would guarantee thi 


POS 


we have of it the better. 
(Q. Have you stated what experience you have had in the manu- 


facture of steel 


A. Yes, sir 


(). | believe you limited your answer as to where the phosphorus 
went, as to wrought iron, Inthe manufacture of wrought tron: what 
phosphorus in the manufacture of stecl out of that? 


In the last sixteen years ? 


becomes of thr 
| ee stavs there. 
(). Does not climinat 
A. No, sir; it all goes into the steel. 
(). Doos it make any difference the amount of phosphorus in the 
material that Vou are using Whether, as ‘to the quantity of carbon 
eined in the same. material—in other words, 1f 


and silicon also cont 

there is a larger relative quantity of earbon, silicon, and = man- 

canese, does that render it necessary to have a less amount of phos- 

phorus ? 

260) A. Well, Pthink phosphorus is more injurious in high steel 
than in iow, At the same time we don't like to have it in any. 

(). Twill illustrate what To mean. Suppose the amount of phos- 

phorus was to your ordinary limit, and then there was a large 

relative amount also of carbon, silicon, and manganese, would that 

render it necessary to have a reduced amount of the proportion of 

phosphorus in ore ler to use it at all? ; 


A. That depends entirely upon the way vou limit it. IT will say 
high and low depends 


it is more injurious in high steel than in low: 
itis a technical term 


entirely on the amount of carbon in the steel ; 
used in speaking of steel. 
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(. In the process of manufacture is there any earbon absorbed in 
the steel in the process of fusing or otherwise ? 
A. There is in our business; ves, 
d. Additional carbon ? 
A. Yes, sir. 
? Irom what source does that come”? 
A. Oh, we put it in purposely; we have to regulate that 
270 starting with the iron; we have to come up with the steel 
sometimes as high as one per cent. carbon; of course we have 
to put it in there. 
(). T mean, without any intention on your part, there is some ad- 
di a 9 carbon ? 
A. .T suppose from our crucibles we get a small percentage always, 
an that is a relative uniform thing 
(). You take that into account ? 
A. ‘Take that into account > OS, sir, 


- 


Cross-examination by Mr. WHeeLer: 


Q. W hi at part of the business of your firm do you attend to, Mr. 
Metealt 

A. Just now | am attending to the works entirely; I have always 
bene hat the works at re. You Hiay eal] it the }) rac fal a cpartinent, 
ilthoueh Mr. Parkin Is the practical Pricill, and “re Ii at Is here | 
“itn ere with him all the time. 

Then vou do actually have oeeasion in the course of your busi- 
Hess, Some thin ~, to SU pe rinte nel the Process of manut: ic turing? 
A. Oh, ves; l have made ita study al! the time: I have 
26] been Lie re to be ready to relieve Mr. Parku l, nied ist now he 
Is away sick and likely to be some time. 

i. Your knowledge of the amount of phosphorus in the steel de- 
pends upon the report of the chemist ? 

A. ¥e% sIr—no, not altogether : we ean tell it every time from 
lian ndling if, 

(). From what do vou determine, independently of the analysis, 
the proportion of phosphorus ? 
A. We determine if by the sire neth ane quality of the steel: 
can determine it very closely, and we never find, as a rule, any va- 
riation between our chemical test and the chemists report ; if we 

deo fini él ith renee both party Soo over sel ir work aevaln. 

(). What mechanism do vou have for that purpose ? 

A. We take steel of a certain standard and reduce it to a uniform 
st tand; ard and size, temper it, and then test its strength in that con- 
< W hat is the test vou actually clpry 7) y? 

A. We sed | it by breaking it a nil be examining the fracture, and 
by s strength. 
Zia That has nothi ne to do with its tensile stre noth ? 
_ [ do not know how much influence it would have ina 
straight pull in a machine. 
That is not the way you test it for the purpose of determ-ing 
the phosphorus ? 
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A. No , sir. 
Q. Thi at test, however, you apply to steel, and not to iron before 


it is made intorstec! ? 
A. No; we always apply it to the steel. 
(). The ae et that your firm makes at your establishment is all, or 


nearly all, of a much higher grade than rail steel, is it not? 

A. You mean by higher grade better quality ? 

(). Better qui ality. 

A. You, sir: we buy, when our trade calls for steel of that ui ality, 
billets and simply work them down and sell it as such without any 
responsibility for its quality; we buy the steel, a great deal of steel of 
that quality, in that way ; do not make it ourselves. 

Q. What is the distinction between crucible steel and = rail 

steel ? 
275 A. Crucible steel is a higher-priced steel, being more ex- 
pensive in the manufacture, and of course it is made of bet- 
ter material in order to command the price in the market to make it. 
(). Crue ‘ible steel is so called because it is made in a erucible ? 


A. Yes, sir. 

(). Rail steal is made on open hearth? 

A. On open hearth—all Bessemer—entirely. 

(). In either case a less expensive method 
that which you employ ? 

A. Yes, sir. 

Q). And the whole object of all the improvements cheapening the 


production of rail steel has been to obtain a cheaper production 
) 


When steel of less excellence is required for the purpose * 
A. Yes, sir; less excellent, compared with erucible steel. 


manufacture than 


a 


Redirect examination : 
Q). You make a finer qui ality now than you did forme rly of steel? 
A. Yes, sir; I think the average standard of our steel is higher 
now than it was ten vears ago, cousiderably. 
(). In other words, you are Improving * 
A. Yes, sir; trving to. 
Jomn M. Suenrerp, being duly sworn and examined as a 
witness for the defendant, testities— 
That he is a chemist in the employ of the defendant and has 
been in their employ since October 10, 1881. He further identified 
the samples analyzed by Sherred and Humphrey Drowne, Chand- 
ler, and Ford, and the set secondly analyzed by Wirth and also the 
set secondly analyzed by Garrett and the set analyzed by Bertelet, 
all of which were taken from the three pigs produced by Arnberg 
In court, with the single exception of one of Bertelet that was made 
from the ecubieal block produeed by Arnberg. Ile further testified 
that he had himself made analyses of the samples of iron taken from 
these three pigs prodneed by Arnberg and from the cubieal block 
also produced by him, with the results appended to his name in the 
table Exhibit 15. Tle deseribed the process 2 dopted by him in mak- 
Ing such analyses and gave his reasons for the same. 
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279 Rorertr W. Iluxr reealled: 
By Mr. CountryMan: 


(). At the same time as vou have stated you sent borings to Mr 
Garret, at P hil ielphia, did you send any to any other person ? 

A. Yes, sir; Dr. Wirth, of Pitts burgh. 

(). From the same samples ? 

A. The same samples given me by Dr. Wendel in the same way 
and at the same time. : 

(). The same as you have stated in reference to those sent to Mr. 
Crarret ? 

A. Yes. 

(). And mailed them to Dr. Wirth, at Pittsburgh ? 

A. Yes. 

By Mr. WireLer : 

(). When did you do that ? 

A. The same day. I recollect sending them at the same time as 
[sent to Mr. Garret in Augus t, ISSO. 
(). Do you mean that is what vou testified to vesterd: ay? 
A. Yes, s 
(). That io that vou saw in the oftice? 
A. Yes: they were given to me by Wendel. 

(). All you know about them was what Wendel told you? 
276 A. Yes, sir; as [stated vesterday, he prepared them accord- 
Ing to my orders and delivered them to me. 


SELDEN E. Marviy, being duly sworn and examined as a witness 

for the defendant, testifies : 
By Mr. CountryMan : 

(). You reside in Albany ? 
A: I do. 

(). What is your position in this defendant company ? 

A. Tam the seeretary and treasurer of the company. 

A. And have been for how long a time? 

A. Since its organization the first day of Mareh, 1875. 

(). Did vou conduct the negotiations and correspondence with 
Mr. Lundberg in reference to the purchase of this let of pig-iron ? 

A. Tdid. 

Do vou reeolleet Mr. Lundberg coming to Troy in August, 

ISSO, to see you In reference to that Iren ? 

A. I do. 

(). Who was pres nt at the time of the interview ? 
2Ti A. My impression is that Mr. Hunt was in his own room or 
intmyroom part of the time, passing through from my room 

to his room. 

(). Your rooms are right adjoining ? 

A. Yes, sir; conversation in one room ean be distinetly heard in 
the other. 

The doors are open between them ? 
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A. Yes, sir. 

(). You may go on and state what oceurred between vou and Mr. 
Lundberg on that occasion, : 

A. Mr. Lundberg at that time said that he came over to see if he 
could make a setthoment of this iron matter In dispute between us. 
[ said to him that | did not see (this is in substanee the conversa- 
tion) how any settlement could be made except upon the basis of 
our taking his iron at the same price as ordinary Bessemer iron ; 
that we were greatly disappointed init; that we had got it for a 
special purpose; that it had not met that purpose, and that we had 
just as good iron in our yards as this, and that any settlement that 
we should make we should have to make on the basis of the prices 

of Bessemer iron. [said that we had taken all the caution 
205 that was possible ; that we had had our own chemist, ie 

Wendel, make several ahialyses of it,and that his results were 
similar, one succeeding the other; that we had also satistied our- 
selves of the adecuraey of his results. 

By Mr. WHeecen: 

(). This is what was said? : 

A. Yes, sir; this is the general conversation in substance; that 
we had satisfied ourselves of the accuracy of his results by having 
an analysis made by another chenist outside of the city of Troy, 
and that the results confirmed those of Dr. Wendel: therefore we 
were satisfied that the Iron was net such iron as we had bought. 


. . ‘ ‘ 
Mr. Lundberg called mV attention to Mr. Sharples analyses, and I 


said that T did) not think that Mr. Sharpe = had had sufficient ex- 
perience in the analyzing of Bessemer pig-iron, ores, p. ¢., to make 
his results a good Judge of such material. T asked him (and there 
is Where | think Mr. Lundberg is mistaken) why he did 
not send samples to some other chemist of known repute 
and standing, and he asked me who there were and 
eave bednni ‘he chy Hiists ot the different stec| organizations, 
| think. Without Mentionimg their Lele, anid also the bathe 
of booth, Garret anid Blair, of Philadelphia. | said that they stood 
at the front rank of chemists making general anaivses. Mr. Lund- 
berg asked me if Prof. Chandler would not be good authority. I 
said if Prof. Chandler made the analyses himself T should consider 
that his results would be that the results would be—if he had kept up 
with the different changes going on and the different processes going 
on ithe making of analyses that his results would be fair, but that 
he was In the habit of intrusting these analvses—the making of 
them—to his assistants and his students, and that we would not be 
LOVETT d by them _ = had no confidence: in them. | mentioned Lo 
him that we had had some trouble as the result of analyses made 
by ling some few vears: before, and that we had = lost all contidence 
in the certificates of analvsis that came to us from that college. 
(). From Mr; Chandler ? 
Fas Yes, Sir. 
(). Did Mr. Lundberg, in that conversation, say to you that 
you might name any other chemist (in substance) than Dr. Wendel 
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to make an analysis of samples from this iron, and that he would 
submit or yield to the result which was ascertained ” 

A. Tam very confident he did not, for [ had in my possession at 
that time an analysis from another party that I would have been 
very olad indeed to have taken. 

(). You knew what the results of other chemists’ analyses were ? 

A. IT should have been ve ry clad indeed to have accepted him. 

Q. Are your letter-books here ” 

A. Yes, sir. 


By Mr. WikeLer: 


(). You would have been willing to submit it to somebody who 
had already examined it ? oo 

A. IT didn’t say exactly that. 

Mr. Witkerer: That is what vou said, or that is one way of tak- 
Ing it. 

By Mr. CountryM an : 
(). When vou received these contracts from Mr. Lundberg that 
are In evidence, dated Fel uary land 11, were these clauses 
28] in the contracts ref rring to the analyses t 
A. They were not. 

Q. They were drawn up and signed by Mr. Lundberg without 
these clauses ? 

A 3, SIT. 

(). And sent to you ? 

‘A. Yes, sir. 

(). What did you do? 

A Incorporated in the contracts the guaranty clauses us con- 
tained in his letter. 

(). They were written into the contracts in your handwriting ? 

A. Yes,sir. 

(). And you returned them to him? 


A. Yes, sir. 


Defendant's counsel read in evidence the following letters from 
the defendant to plainer? 


3 Troy, N. ¥.¢ dune 2b. 1880. 
Gustaf Lundberg, Esq., 58 Kilby street, Boston, Mass: 

In our contract with vou for purchase S00 tons Swedish charcoal 
pig-iron it was stipulated “said iron to be in accordance with an 
analysis furnished us in Gustaf Lundberg’s letter of 6th instant,” 
meaning February. 

This analysis was as follows: 


oe §= BEY CAN BS BA, silicon .ccucr. eS 
BUDE Sinn sank neko ee 

P THOSETIOTUIE sia 0 acest eww niceeeeaeeniiion O24 

ee Ge Oe ee eee sj cesses tnbseelattacletdiesnks bemabiauidemees a 
So saisv\disthcetienaineine Adee dante eteacs sip ee 


Phosphorus inca sin aint tte ——senmesaesaem ease nes oeowans ——<——<= 0.05 
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Our chemist has just completed an analysis ning shows—- 


G Pil SBVE NBBBA 
DRY sida dunce nae wel aan Cae Cline O.016 
I oe katieeie nei ad , OFS (0025 ] 1.022 
Phosphorus aR MT Rag CME mr, OO}? O.O49 


Now, we bought this iron upon your analyses for an extra special 
Purpose, & do not consider the tron, as per our analyses, to be uy) to 
the standard of what we purchased, as Vou will readily be con- 
sewage ie i CON }parlson of the snalysis We are recelving other 
Iron as low 1 1p hosp horus as thts shows from other parties, & there 
Is too muce es variance in your iron to make it up to the standard of 
what we wanted to use itfor. If vou desire, vou can send a chemist 
here to take a sample & have your own analysis made, or we will 

forward samples of each kind, as you may desire. 


283 Very truly, - SELDEN MARVIN. 
I. Troy, N. Y., June 29, 1880. 


Gustaf Lundberg, Esq., 58 Kilby street, Boston, Mass. 

Deak Sir: Yours 26th inst. received. The ditferenee one way or 
the other in the amount of sulphur in the iron would not be so in- 
portant tous as the phosphorus. We bought the iron on an ani uy: 
sis showing very low In phosp horus and cannet consent to take 
ppon our purch: ise unless it is to be in accord with the analysis. 


Very truly, SELDEN MARVIN. 
HI. Troy, N. Y., July 20th, 


Gustaf Lundberg, Esq., 58 Kilby street, Boston, Mass. 
Deak Sir: Lam justinreceipt from apnea superintendent and 
chemist of the following enclosure in reference to your letter 
281 of the Srd inst., which | referred to them for their considera- 
tion. Upon their recommendation [bought the iron for use 
for special purposes, & Was very much disappoint ted when, in com- 
paring the enalyses of our chemist with the analyses upon which 
the iron was purchased, to find such a variance. We have irons in 
our yard bought at very much less price that would answer for all 
practicable purposes the same as yours, which we had a right to re- 
gard as very much superior, & for that reason felt disposed to pay 
the superior price. yi 
lease look over the communication and let me hear from vou, 


Very truly, SELDEN MARVIN. 
iV. Troy, N. Y., July 17th, 


Gustaf Lundberg, Esq., 55 Wilby street, Boston, Mass. 
Dear Sir: A report should have been made to vou some time 
ago in relation to the Swedish pig metal, but, owing to midst 
annoving detentions & from break-downs in the Bessemer 
PSD dept and pressure ot work 1) the laboratory, the matter has 
been neglected. The metal reeeived by us Is not of se high 
a grade as represented by the analyses submitted to us by your office, 
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and on which we recommended the purchase. Presuming the analvy- 
ses alluded to were accurate, we proposed using the iron for the 
manufacture of special steels of the very highest grades, and for 
purposes not supplied by Bessemer steel in this country. This we 
cannot do with the iron received by us. In forming our judgment 
of its quality we must be guided by our own analyses made from 
samples selected by ourselves and. re presenting the whole shipment 
of metal, us previously report d to you. These show the iron far 
below that repress nted by the seller's analyses submitted to us. ' We 
find the iron no better for any purpose te which we can apply it 
than several brands of English iron which we have in stock and are 
daily receiving. Phosphorus was the element represented as being 
very low in quantity, & we find it twice as large as stated. 
256 For our proposed purposes this is fatal. In regard to the analy- 
ses given us as being made in Boston, we must respectfully 
decline to attach importance to them, as they show on their. face 
strong evidence of inaccuracy. [ron without sulphur and with only 
0.005% phosphorus is an article not at present found in commerce. 
Further comment is Ubhecessary, | 
In conclusion, we would say that the iron can only be used for 
purposes equally well suppl 7 by several other irons now in stock 
and of supposed inferior character—by Robert W. ILunt, gen’l supr.; 
A. Wendel, chemist. 
Very truly, SELDEN MARVIN. 
V. Troy, N. Y., August 20th, ’SO. 
Gustaf Lundberg, sq. Os Kilby street Boston, Mass. 


Dear Sir: We are just in receipt of the analysis of the samples 
of your tron sent to an outside chemist of high repute & give you 
the result. 


Sulphur, Phosphorus, 
Cee ee. ee eee O.007 WOf9 
Lf BG eae sere eee Odd 
ED ee GU ha ee ee SET AT ‘Trade. (OY 
287 —_- Fully corroborating the reports as made by our chemist and 


jJustifving the position we have heretofore taken. The tron 
is not what we bought and is not suitable for the purposes we pur- 
chased it. It is here subject to your order and Lo such charges as 
We Inay have. been subjected Lo, What shall we do w ith it? 


Very truly, SELDEN MARVIN. 


VI. Troy, N. Y., February 5, 1851. 
Gustaf Lundberg, Esq., 38 Kilby street, Boston, Mass. 

Deak Sin: Upon my return here from a few days’ absence I find 
vours fof] 31st ult, in which you say you have given an order to Mr. 
Marey for ten tons of your iron now in our yard. We will transfer 
same to him and render our bill for charges. 


Very truly, SELDEN MARVIN. 
14-181 
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VI. Troy, N. Y., Feb’y 9th, ’81. 
Gustaf Lundberg, 358 Kilby street, Boston, Mass. 
255 Drank Sir: We enclose bill of expenses on the lot of iron 
secht to ae >. Marey, Albany, amounting Lo S650. The item 
of freight in this and the remainder of the lot now here subject Lo 
vour order will be sent you when the iron is removed, unless you 
sooner desire it. 
Very truly, 


SELDEN MARVIN, 
r. &. fs. VU. 


VIII. Troy, N. Y., Mareh Sth, 1881. 


Giausthaf Lundberg, 38 Kilby street, Boston, Mass. 
Dean Sin: We have delivered to Mr. C. Bo. Andrews 5 tons pig- 
with vour order of the 26th ult., and beg to hand 


bron in accor 
cipt for same, together with our bill of 


vou herewith shipping re 
charges, amounting to S450. 
Very truly, SELDEN MARVIN. 
2. Troy, N. Y., Aug. 9th, ’$1. 
Gustaf Lundberg, Esq., 58 Nilby street, Boston, Mass. 
280) Dean Str: Yours [ofthe] S inst. received. In looking into 
the matter of your iron T find we received the following 
amount, “ Te. Kepler,” WV by thie following barges of Wartreds, Rtob- 
ipson & Tlenmion: 


Dire CONOR knincacntinnwtnnnssdnem weed ne on 
PATO in cccnnndinevndown <a aed | an oe 
POCA in sci wcocnnn seen ca ae: oe 
UE ikntcndwitnndenans nape ee ee oe 

: 814 12 3 22 

We have delivered upon your One ». were ba 3°88 

Leaving a shortage of. ._- - siecle ee ae 


lor whieh we shall have-to be responsible. Tam informed by Mr. 
Dickson, in charge of our teaming at steel works, a small lot was 
used by some of our men without orders, they supposing it to be 
Spiegel. The error was not discovered until after the tests made of 
the conversion, When the steel was found worthless for use, & upon 
investigation it was found by mistake the men had taken this iron 

lor Spi vel, the pile of the latter ving near, and Spiegel Colli- 
=) hig in this form without the re gularity of the cakes. Tnever 

knew this until this investigation. We paid freight pon 
this iron, SEE 12.5 22, at 75 ets. a ton from New York. 


Very truly, SELDEN MARVIN. 
x. Troy, N. Y., Angust 15, 1881. 
Gustav Lundberg, Esq., 58 Kilby street, Boston, Mass. 


Dian Sir: Yours 12th inst. received. Weare contident the weights 
returned you by us are correet, inasmuch as this matter has hung 
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along SO long, X it is il difticuit matter to trace if from the dock to 

the barges and so on to Troy. We hand you herewith our cheek on 

Troy City National Bank for 850645, in full payment for our rela- 

tions to this lot of iron. Please receipt and return the enclosed with 

the annexed papers, and oblige— 
Very truly, 


SELDEN MARVIN. 


20] 11. Gustaf Lundberg, agent for N. M. Hoglund’s Sons & Co., 
Stockholm. 


OS KILBY Srreet, Boston, July 29, 1880. 
The Albany & Renselaer Iron & Steel Co., Troy, a | 
(GENTLEMEN: Your favor of 23rd inst. was duly reeeived. The 
pigs you sent have now been analyzed, and [ enclose vou the certifi- 
cates, Which show the phosphorous—the essential item with yvou—to 
be within the analysis on which the iron was sold. This being the 
record confirmation that the iron comes up to what it was repre- 
sented to be, | can, under the ciretimstances, not aclonit the justice of 
your claim, iV isk for Vour rr mittanee, iis peer enclosed Staitement— 
the amount, S50.990.SS—due to-morrow, 
Your prompt attention will much oblige— 
Yours very resp'f’y, GUSTAF LUNDBERG. 


(; rhificate of Analysis. 
No. 2306. 
SF. Sharples, State assayer, 11 L State street. room 10, 


2? | Boston, Ju/y 20, 1880. 
To Gustaf Lundberg: 
The sample of pig-lron marked Cy r I] recely “l from you, sub- 
mitted te me for examination, contains : 


SGipner..c.<a« Lie Aree eS EO a None 
Phosphorus - ER: NN A set ena pm Poe Mantes es TEI ST 0.02; FG 
Ns ee 


S. P. SHARPLES, 
Sale . | ssayer. 


E.R. HILLS. 


Respectfully, 


( % rtificate of Analysis. 


i ms TON, \IASs.. duly ot J TSS0. 


Po Gustaf Lundberg : 


The sample of pig-iron marked NB B"* received from you, sub- 
mitted to me for examination, contains: 


OT siniene te gieiancaiatnaa ane 
Phosphorus ee ae meen ee ee (rv i 
Silicon a ce aisins ee ane Oye 


S.P. SHARPLES, 
Slate A SSE ” 


E. R. HILLS. 


hi specttully, 
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10S 
200 Certificate of Analysis. 
No. 2397. 

BOSTON, Mass., July 2), 1SSO. 


To Gustaf Lundberg : 
The sample of pig-iron marked SB VIE received from you, sub- 
mitted to me for eXamiination, contains: 


None 


Sulphur. sn eas i ihe: tcc’ teint locale pate ete i a 

Phosphorus... -- i a O05. A 

a nena UN THO nema ate oan eR ctmian See i; 
Respecttully, S. P. SHARPLES. 


Slate Assayer, 


ke. RR. WILLS. 


12. Gustaf Lundberg, agent for N. M. [léglund’s Sons & Co., 
Stockholin. 
38 Kirby Streer, Boston, Mass., July 3, 1880. 
Albany & Rensselaer Tron & Steel Company, Troy, N.Y. 
GENTLEMEN: Acknowledging receipt of your favor of 29th ult., T 
have now obtained analysis on the pig-lron made by \r. S. r. 
Sharples, State aUssaver, Boston, & submit Lo vou lis certificates 
' enclosed : from these Vou will observe that the erie I} IN WN 
204 GP TL both contain less of sulphur, phorphorus, & silicon than 
the analysis on which the iron was sold; the SB V Eon the 
other hand a trifle more of silicon & phosphorus, but no sulphur at 
all. As the quantity of S BV E cannot be large, compared to the 
whole SOO tons, being a part of the 300-ton lot, I trust the better 
analysis of the two other brands may serve as an olfset. 
neclosed please find invoices for— 


Gr amie te... a See 
SSYV BO "ee ee tenes 15.928 46 
I a SBUS5O SO 


At maturity please make eheck p'ble to order of Mess. Brown. Bros. 

& Co., who have made advanees en the shiiprt. Please CXCUSC delay 

In rendering invoices, but | could not obtain the custom-house re- 
turns until to-day. 

[ remain, very resp fy, 


GUSTAF LUNDBERG. 


> GUSTAF LUNDBERG. 


oS Kitpy Street, Boston, Mass., 
& Rensselaer [ron & Steel Co., Troy, N. Y., to Gustav 
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June 9, 1880. 


Lundberg, agent for N. M. Hoglund’s Sons & Co., Stockholm. 


(‘heek pavable to the order of brown bros WV Co. 
Terms cash, 50 days. 


a 20 G PH, Swedish pig-iron. 
Ex.: 83. “Kepler.” 
tons. 498 7° 2 16. @ $48 D P. $235.9299 $4. vold 
a 


oS Kitny Street, Boston, June 9, 1880. 


The Albany & Rensselaer Tron & Steel Co., Troy, N. Y., to Gustay 
Lundberg, agent for N. M. Hloglund’s Sons & Co., Stockholm: 


(‘heck pavable to the order of Brown Bros. & Co, 
Terms, 30 days. 
: SBVE 
Ors ana 
NB * BK. } 
ae ee vepler 
2608. gat 36.2 


‘Swedish pig-iron. 


** 
. 


f ertificals of Analysis. 


12, (@ S48 D P, 815,928.46, gold. 


tes NO yi PS) 
ae 
yan - S. P. Sharples, State assaver, Lt State street, room 10. 
the > 
er Boston, Mass., June 28th, 1SS0. 
thre To Gustaf Lundberg: ; 
ter The sample of pig-iron marked GP IT received from you, sub- 
mitted to me for examination, contains: 
RR iicicinecrnnnie anime conn ecue mum ime None 
Phosphorus i a sme menus sieowe 0 
mun we iii ae oe 
D5 Respectfully, Ss. P. SHARPLES, 
Slate Assayer. 
ros f r rtiticate ot Analysis. 
ela) No, 2325 
e Te- Be ae 
i DosTON, \EAss.. Dine ot, LSS0, 
| To Gustaf Lundberg, Esq. 
(x, | 


submitted to me for examination, contains: 


Sulphur eee es ues ape 
Phosphorus 


i oy hina ae ar 


S. P. SUARPLES, 


Respectfully, 


The sample of pig-iren marked NB BB k, received from you, 


State Assayer. 


sf 
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( % rlificats of nal ysis. 
No, 2524. 
Boston, MAss.. dine OU), 1SS0. 
To Gustaf Lundberg, lesq. : 
The sample of piy-1 mo taarked SB VIE received, submitted to 
me for examination, contams: 


Suiphur.........< «sn s0te<csessmee eee: nn 

PROSPROTUS 2. « « x siissn oni mde eae OL % 

Silicon NPN a Om MIO, cee sas emi nai ai aia aaa a aaa cies 1.05 17 
Respectfully, S. P. SILTARPLES, 


State Assayer. 


207 13. Gustaf Lundberg, agent for N. M. IToglund’s Sons & Co. 


OS Kinpy Sr., Boston, Sept. 2, 18s0, 
Gaents: In accordance with Cren’l Marvin’s recommendation, | 
heve had the borings of the pig metal analyzed by Prof. Chandler, 
of N. Y., & his certificate received to-day shows: 
eee Phosphorus trace. 
ae. ee reece 
ee Oe acts mised emcees ee 


The analysis being made in duplicate. 
It would be highly gratifving if you would consider these analyses 
as conclusive that there must be some mistake In your tests. 
Awaiting your favors, Tam, very respectfully, 


GUSTAF LUNDBERG. 
( y riitieate of Analysis. 


C. I. Chandler, Ph. D., 4th avenue, cor. 50th St., chemist and as- 
Saver, ‘ 
New York, Sept. 27, 1880. 
Sir: The three samples of pig-iron borings, marked “G P ID” on 
outside, “SBV E” on inside, “S BV EB” on outside, “GP H” on 
inside, and “N Bb B BK” on outside, same inside, sub- 
998 mitted to me for examination, contain: 


cEy kinds. om P. ide NBBBR. 
Sulphur Sins neni ame None. None. 
Phosphorus. one . Faint trace, Trace. None. 
I iiticies ciciwintmaimelna, Seen 11137 1.192% 


The sulphur and phosphorus above are the results of three sets of 
experiments in cach case. | 
Respectfully, vour obedient servant, 
C. FL. CIIANDLER, Ph. D. 
To the Albany and Rensselaer Iron & Steel Co., 56 Broadway, 


N. ¥. city. 


a 


i va Se ee oe 8 Se ' nae 
i i ACFE jc ah a 
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14. Gustaf Lundberg, agent for N. M. Hoglund’s Sons & Co.., Stock- 
holm. 


38 Kinpy Streer, Boston, Mass., Feb. 11, 1881. 
Albany & Rensselaer Iron & 8. Co., Troy, N.Y. 

GENTS: I have vours of Sih ist., & enelose cheek for $6.30 in pay t 
of your bill ith, which please acknowledge. The matter of freight 
may remain as you suggest until the whole lot is removed. ] 
would, however, like to know what that charge will amount to per 

ton. 
20) Yours truly. GUSTAF LUNDBERG. 


Le. oS Kitpy Street, Bostox, Ju/y 27, 1881. 
The Albany & Renss. Iron & Steel Co., Troy, N. Y. . 
Drak Sirs: [have given to Mr. C. B. Andros, fr't ag’t, N. ¥ C. 
R. Rd, an order on you for the balance of the G P IL pig-iron, and 
will feel thankful if you will kindly see that same is promptly de- 
livered., st nding return of weight to rnb ndadress here. 
This delivery will comple te the entire lot li lel by you, and Ol} Te- 
eelpt of your bill for expenses [T will remit check to balance same. 
Yours very truly, 
GUSTAK LUNDBERG. 
JAS. J. KELLY. 


Memorandum. 
From Gustaf Lundberg. 


oS Kitby Srreer, Boston, July 27, S581. 
The Albany & Renss. Iron & Steel Co., Troy, N.Y. 
UO Dr Sir: Please deliver to Mr. C. B. Andros, fr't ag’t, bal- 
ance of G P IH Swedish pig-iron (about 575 tons), and oblige, 
Yours truly, GUSTAF LUNDBERG, 
a. db. hi. 
P. Hi. MM. 
Deliver all this brand to IInssey. lowe & Co., Limited, Pittsburgh, 
Pa. co. Alleghany Valley Ke RR. Co. 
Mr. Andros will furnish ears as before. 
G. H. O. 


16. Gustaf Lundberg, agent for N. M. Hoglund’s Sons & Co., Stoek- 
holm. 


oS Kinny Srreet, Boston, July 50, 1881. 
The Albany & Renss. Iron & Steel Co., Troy, > 
Drak Strs: Tam in receipt of your esteemed favor of the 20th, 
with stated enclosures. I notice you have delivered, pr boat“ TL. 
Y , REE dade dctedcnemienenccnuncumen dees eee. a eee 
And pr boat * Col. Parke” i: 218 


“—"————“—- — ——— — = ee a 


i os. is @ if 


112 THE ALBANY & RENSSELAER IRON & STEEL COMPANY YS. 


My order on you of the 19th inst. called for 317 tons, which, ac- 

cording Lo mi books, Wis the welglit of balance of SB VE 

oO] and NB® BW remaining in your hands. As there appears 

to be a difference of about 205 Lols, will you kindly advise 

nie whi the “Col. Parke” did not load the entire amount?’ The 
favor of your reply for return mail will oblige 

Yours very truly, 

, GUSTAF LUNDBERG. 


hk. 


17. OS Kinpy Srreer, Boston, slugust 8, 1881. 
Albany & Rensselaer Tron & Steel Co., Troy, N.Y. 
(AENTS: Feneclosed pleas find cheek for SOLS | to pay your bills 
herewith My account of welghits ot thir piy-Iron stands thus: 
7 
Delivered vou of (; a. eas 2 r| y 1h 
S°BA GBEBEVE. col 1 6 i 


: # 
ere Oy 900s OF SS chindeucinsen OOo 
~ BAGS VE... 310 
BiG 35 = 68 Be 


SvOGt QO TOES tireniemainmninnnaign mo 7 O16 


Will you please explain this diserepancy ? 
Yours truly, 


(GUSTAF LUNDBERG. 


Ls. OS Kinny Street, Bostox, Ang. 12th, 18s. 
302. The Albany & Reanselaer Tron & Steel Co., Troy, N.Y. 


Dian Sirs: Your favor of the 9th inst. is at hand and noted. I 
am rather surprised at this late day to receive notice of my shortage 
On the pig-lron, and thy refore cannot adit it. As further evidence 
that my weights were right I enclose return certified by the cus- 
tom-house at New York. 

| credit you for the freight, New York to Troy, a- 75 ¢., as stated, 

7 
on 8380 4 2 0--8622.67, and charge you with discrepaney in weight, 

7 
say 19 7 0 15, a- 848 per ton—s020.12, and shall thank you for al 
you- receipt in full and check for the diflerence—say 8350645, 

Awaiting vour reply, 

Yours, very resp y, GUSTPARK LUNDBERG, 
ir JAO. J. RELLY. 

N. Y. cert. No. 9326. 
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Memorandum of We ight of Merchandise Import din Str “ Keple ‘oe from 
Stockholm by (7. Lundh ry. 


Marks & numbers. Articles. Gross. Tare. Net. 
2 3 aw ts aR ae ne 
NBBBK{ { 7,200 centners pig iron . “come foo 258 SSL 16 3 12 
GHP 12.004) es “i sami: meno ee ee 72.16 
e”o (Ce if} “] s . 3 . ‘k } : . . ° “ . 
ve ertined from the weigher s dor wok,on file in this offiee. 


Custom-house, New York. 
Surveyor's office, August 11th, 1Ss0. 
J. F. KANE, 
Sure Yor, Cx £. N. 
19. Gustaf Lundberg, agent for N. M. Hoglund’s Sons & Co., Stock- 
holm. 


ir 
ips 


68 Kinny Srreer, Boston, Aug. 16, 1881. 

Albany & Rensselaer Iron & Steel Company, Troy, N.Y. 

GENTS: Yours of lott inst. to hand enclosing cheek for S306.45 
in payment of balance, a per statement rendered in my letter 12th 
Aug., for short weight & charges on the pig iron ex “ Kepler,” & for 
Which | enclose seprirate voucher. 

Yours, truly, GUSTAF LUNDBERG. 

Troy, N. Y., August 15, 1881. : 


Albany & Renselaer Iron & Steel Company to Gustaf Lundberg : 


Number of order. Department. [ters Price. Amount. 
, Swedis- pig iron, ditferent 
Our letter Ang. %) Bess. Steel works cal “Sg $is g20 12 
ottor se *? > P ge ; ‘ 4 ol des és 
Gy. L. letter 124 Tron ace’t. beanie 19 7 @ 1h 
Less freight paid N.Y. te Troy on 850 42 0 educa Gide Te are 
Balance ae eae Aen ee ae en ae ea ss diecaainaes gee se Sih) 4 


SUA Reed payvinent, 
GUSTAF LUNDBERG. 
Boston, Aug. 16, ISS1. 


Defendant's counsel read in evidence the deposition of William 
Otto Wirth, taken under commission on behalf of the defendant, as 
follows: 

The witness testified that he was an analytical chemist and had 
pursued that vocation since ISS; that he was familiar with the 
analysis of tron for the determination of phosphorus and other sub- 
stances: that he made an analysis of the samples of Iron taken In 
his presence from the three pigs produced by Arnberg before men- 
tioned in ISS2, with the results cL yoy nded to his name in the table, 
IEexhibit No. 135. He explained the proce = followed by him and his 
reasons for the same. 

Ile further testified that he was a partner ina steel works and 
had long been employed as a chemist in ste el works, and had often 
made analyses of Iron containing less than .O1 of one per cent. of 

phosphorus and sometimes as low as .0O4 of one per cent. : 
305 that in smelting iron ore all the phosphorus in the ore and 
lo—I151 
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In the limestone (flux) and fuel goes into the pig, and all timestone 
and fuel has more or less phosphorus, 
[lis examination then proceeded as follows: 
(). What is the effect of phosphorus on iron? 
A. It makes it cold short—that is, it doesn’t bend well when cold: 
or, tf it does bend, you cannot bend it back: we would never call 
iron With .05 of one per Cent, phosphorus cold short: for many 
purposes it is very good ; itis very different from iron, though that 
has only OL of phosphorus, 
(). Illustate. 
A. Vake iron of 05 and convert it into tool steel; you cannot use 
it at all; it will) be Vers brittle, and every pound Vou sell will be 
thrown back on your hands, while ironof .O1 when made into tool 
stecl, like the best English steel, is finest tool steel, and sells as high 
as forty cents per pound; the ordinary tool steel made here in Pitts- 
burgh from Lake Champlain blooms contains about 020 phosphorus 
—wi'l sell for only eleven cents a pound for same shapes and 
306 sizes; this is high carbon steel. Now take soft steel.  ITorse- 
shde nails must be made from the very best material <A 
plate containing 20 1s rejected for any purpose excep for plow plates 
for the Southern trade. A> plate of 10 phosphorus is called tank 
plate; is used for locomotive tanks, and is worth three cents a 
pound. When ait has 0b everything else being the same, it 1s fire- 
box iron or steel, and sells for six or six anda half cents a pound. 
The value ts just double in the same proportion the phosphorus Is 
reduced. 
(). What percentage of phosphorus is hurtful in steel for horse- 
shoe itls ? 
A. The percentage should not be over OL; that is not made in 
thiis COUnLPY : possibly il little bhbat have been Hide lately. 
(). Ts it frequent in tron and steel works to mix irons of different 
ora BT 
A. Yes; if they can get good iron cheap they mix it with inferior 
Iron. Of course thereare all grades. Tron with [a] small percentage 
of phosphorus would be more valuable to a man who made 
007 = lower grades by mixing, but if he has to pay so much more 
for it he wouldn't gain anything. 
7. Is it the tena ney of manutacturers to IMprove their product t 
A. Yes; they are Improving all the time. 
(). Well, take up your analyses for sulphur; what were your re- 
sults’ ' 
A. They were quite low ; not enough to do any harm. The first 
0.023,NB BBA; 018,GP-H;: OOSB Y E. 


The witness, on cross-cxamination, testified that the pig-iron incon- 
troversv Was known as No. 1 Bessemer, and was then asked the fol- 
lowing question: 

().] Tlow did the percentage of silicon you discovered in the bor- 
ings affect the quality of the metal ’ 


Defendant's counsel objected to this question as incompetent and 


GUSTAF LUNDBERG. 115 


immaterial, because the plaintiff is bound by his warranty. Objee- 
tion overruled. Defendant excepted. 


A. Well, the metal is as low in silicon as it ean be in iron which 
is so high in graphite. The lower the graphite in the iron and 
higher the combined carbon the lower you get silicon. You 
US can make it perfectly white, contalming not one-tenth of one 
per cent. of stheon. The more eraphite and less combined car 
bon the more silicon it takes up. © You know that this is exception- 
ally low. As arule, Besseme iron contains from two to two anda 
half per cent.; very seldom they go lower than one and a half, 
(). In your opinion, the quality of the iron was not injuriously 
affected by this percentage of silicon ? 


Defendant's counsel made the same objection on the same erounds 
as last above. Same ruling and exception. 


A. Not at all: I do not think anvbody would cl ye ct to it: neither 
would the sulphur affect the quality of the iron; vou cannot get if 
miuch lower; the sulphur is so low that it does not injure it for any 
practical purpose, 

(). Did Mr. Sherred request you to make an analysis ata previous 
time ? 

A. Mr. Sherred did hot; the it lise joes Iron and Stee] Company 


did in TSS0; there were three samples—mavy — been marked A, 
bb. c. or .: y _ but thie Were CGN actly he Selle, they sid 
SU = they were Swedish iron; they did not say anything of a dis- 
pute, but just sent the ples and wanted me to an: Ulyze the 


samples, ana | did: this’ Wiis I)) yr Se = ISSO. 
(). Did you adopt the same process ? 

The same process, With the « xception at the end I tested the 
precipitate ava. 

(). What precipitate did you test‘ 
A. The pvroplrospliat Ol magnesia, In CuSscCs whi re the eXAaclhess 
1s gor. psigaet vou must test thr precip tates after Vou Wwe iol) them, no 
matter how sure Vou are about it. 

() Give us your results 

A. OAT, OAS, and .000. 

(). What were the letters? 

A. They may have been A, B, C, or been 1, 2, 5. 


Wirtiam Orro Wirru, being duly sworn and examined as a wit- 
ross for the defendant, testifies : 
By Mr. CovntryMan: 
(). (Showing witness a ag 2 Is that vour certificate of the 
analysis which = made In TSso? 
A. Yes, sir; No.l, p he <phorus. O76: No. 2. 050: No. 3. .O4S. 
(). ae are not ableto s parate thre <¢ numbers and identity 
O10 which was G PIlandS BV E, &e.? 
A. No, sir: I know nothing about that. 
Your dey sition has just been read by fore you were called upon 
the stand to-day. 


116 THE ALBANY & RENSSELAER IRON & STEEL COMPANY VS, 


A. I heard that. | 

A. As the result of your experience as a chemist and in the manu- 
facture of Won ana steel, what do you Say with reference lo the lhl 
ner in which phosphorus is distributed in iron made in the same 
eust 7 


A. From the same cast when it is run into pigs they are alike, and 


you may take each or any of those pigs and take borings and you will ° 


find the same amount of phosphorus hot varving any more than 
any analysis would vary, even if it were made by the very best 
methods. They vary in the Uiird and fourth decimal, but that would 
be no practical difference 
(). [low is it in the suceessive casts made righit along, continu- 
ously? 
A. That | eannot explain all at onee in a few words, but that de- 
pends il great deal pon the kine of iron Which Is stnelted 1 
oll furnaces. When vou make ordinary iron merely for ordinary 
purposes—say such iron as is used for ordinary bar-iron or 
nails and which eontains, Sty, halfa per ce nt. ane may he up to one 
per cent. of plosphorus—that varies a good deal. Successive casts 
may vary for the reason that those high phosphorus ores which peo- 
ple use in the manufacture of such trom vary much more than the 


low phospherus ores, and because they do generally, and T may say . 


always, use some cinder where they can get at it all, which varies 
ereatly in phosphorus, and for that reason from one day to the other, 
even lib stuceessive casts, it may Vary a tenth of one per cent.; one 
day IL nay be decimal 5 and next day it may be decimal ty. 

(). Tlow is it as to low-phosphorus tron? 

A. Here T can speak from experience. [i Bessemer pig, where a 
certain figure is stipulated where it must be not over one-tenth, 
Which is the highest figure allowed really, there it is very important 

that the ores must be regular, and some of my friends in 
ol2. Pittsburgh make many thousand tons a vear and sell to the 

Bessemer companies, and IT have tested the pig metal every 
dav for months, and it varied from 0094 to 095, and one time I 
found it as low as SO, and [ thought there was something wrong, 
ana | telegraphed to the parties whether there was any change in 
the ore, ania | foul doit had been done: that thev substituted Sone 
low phosphorus Ores Tal leh phosphorus ores, and I could see it at 
at once, but for months it was always the same, 

(). About the same” 

A. Now, when it comes to Swedish pig—low-phosphorus pig— 
the variation ts even less, or should be less. than the Bessemer pig. 

(). In the Bessemer pig and Swedish pos would there be mueh 
Variation In suecessive casts ? 

A. No: there would not be. 

Q. What do you call a trace in speaking of phosphorus in steel 
and pig-iron ? 

A. A trace I eall such a small amount that it cannot be 

315 weighed, and it has no possible influence upon the quality of 
the steel—of any kind of steel. 

(). Would you call 0+ of one per cent. a trace ? 


ae 
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A. No, Sir. 

Q. Why not? 

A. Well, as I did say in my analysis, if you take an iron which 
should only have .03 of one per cent. instead of Otot one per cent, 
and use it for tool steel it will be sent back to you. 

(. In other words, a variation of one? 

A. A variation of .01, when it comes to fine grades, is of great im- 
portance; ‘when it comes to tool steel or any low carbons or to fire- 
box iron or mail iron. 

re Now, | call your attention to this article of Sergius Kern, of 

. Petersburgh, shown to one of the witnesses examined before you 
On the qu stion of dis tribution ‘) f pliosp horus 1 1h Iron. W il] you 
please look at that? 

A. | have looked iit it, but, Unless l know whether those analyses 
attached to it were made by Prof. Kern are correct, it means noth- 
6 Se than the analyses made by the Swedish 


Prof. Fernguist, who only got a trace In those pigs, they are of no 
value. | 
old «). You dont understand that) Prof. lernguist undertook 


to analyze the pigs that Sergius Kern speaks of ? 
A. No. 
? Do vou hnow “i rorlus Kern? 
A. IT do know who he is; he is at St. Petersburgh. 
(). What is his reputation ? 
A. T have seen some publications of lis which [ know are more 
than doubtful, and where, for instance, Fresenius, in his yearly fe- 
port—we ll, he doubts it. : 

(). You don't agree with himnn—that is clear? 

A. Well, | will explain this matter of the distribution of phos- 
phorus. There are better experiments than Sergius Kern’s, which 
would vary much more, but you must take Into consideration the 
circumstances under which they. we re taken. 


The witness then rave testimony tending to contradict some of 

the conclusions testified to by Professor Chandler. 
By the Courr: 

(). By such analysis as vou have made in this case, how near do 
you think vou’ can approximate to the quantity of phosphorus or 
the proportion of phosphorus lth oat quantity of eight hundred 

tons? 
O15 A. T only ean tell by those borings which I get. 
| Say, from such an « Ny} riment made on two or three 
pigs, how near would you be able to approximate to the percentage 
of phosphorus in the bulk of iron containing eight hundred tons ? 

A. As Ll say, when you take such low-phosphorus pigs it does not 

Vary, the casts do not Vary, and even successive casts vary but 
slightly, and when vou have a few slabs you have very near the 
average of the whole lot: they may vary a few thousandths, but 
there cannot be a hundredth of one per cent. difference. I mean, in- 
stead of 024, which the guarantee was, it was 04S, 
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THE 


By Mr. CountryMan : 


(). If CHO Vary iis much ii- from 24 to 1S t 
A. No: fhiey abbot Vary thisat much. 


by thie Coun 


(). But might vary a few thousandths ? 
A. 2. ves 
(). Now, | wish to call your attention to a question which TL will 
-read to you from Prof. Chandler's testimony: 
OL \ contract for the «ilo of eight lundred tons of Swedish 
Iron, of we | WH) brands, hot Vet manufactured, 1s rade in 
February hoor <hitpn bit an Mav. \ Wwe dish ahalvsis is furnished and 
euaranteed. After the arrival in this country, the following analy- 


secs aire THL 
1 One set by Prof. Sharples, of Boston, from a set of pigs re- 
COLVe | Pron the chp POT aL bse rat tin Ne W York CUSTOnN house, 


} 


2. Another set by Prof, 
pies Parnished Ly tlie defendant, 

>. Then a determination by Mr. Mackintosh from mixed samples 
of two pigs of each brand, which samples consisted of borings made 
under the joint inspection of the defendant's chemist and the 
plamtill. 

1 A determination by Mr. Mackintosh from other portions of 
these samples, 

Oo A determination ly \lr. elliot frown samples of the sume brands 
furnished by the defendant, 

GO. A second determination Ivy’ Mr. Elliot from other portions of 
the SUNG SaUEpies, 

4, en analysis of samph - furnished by the de fondant from 
$17 each of these brands by Prof. Brown, of Easton, then an 
cual six of one of the brands ly Mr. Shener, 

Yd. An analysis of each of them by Messrs. Tumphrevs & Sherred, 
of Seranton, 1 nusvivania : Ith. Ly \lr. lord, ot Pittsburgh ; oth, 
by Mr. Wirth, also of Pittsburgh: all of these samples being fur- 
nished by the defendant. : 

Now, look at the table of the analyses as [ have stated and answer 


{ 
the following quest To what extent, in vour judgment, did the 
results of these analvs dicate a variation in. the quality of the 
bulk of five hundred tons from that shown by the guaranteed analy- 


SIs, Which is also stated in the table? 


Objected to by plaintit!’s counsel on the same grounds as were 
stated to a similar question when offered by the plarntiff, 

The Court: | allow the same question iis | ‘ lowed the plaintiff 
to put when he made the offer. 

Defendant's counse| excepts to the ruling of the Court upon. the 
question as peut. 


. 


OLS (Q). Assuming that all those analyses were correctly and 
properly made by competent chemists, what, in vour jud 


ment, would that indicate in regard to the whole bulk ? 


ila 
=> 


Sharples’ assistant fron another set of 


—eme ee © ee. 


es 


wee 
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A. in the first place it is impossible to suppose anything like that, 
because there is no pig metal with traces or with no phosphorus—it 
Is not known—nobody has never seen it or heard of it. 

Q). You deny that it is true; but IT am assuming now that it is a 
correct analysis, 

A. It would prove that it was very irregular pig, and that when 
vou have a thousand tons vou don't know what vou have. 

(). Assuming that the unualvses are correct, as stated in this ques- 
tion, and that they show that there was a percentage of phosphorus 
In the iron varying from .059 to 062, would that indicate that at 
least one cast and possibly more of the entire bulk of iron were 
of that quality 4 

A. Yes, sir; as I say such low-phosphorus tron does not 
ot) vary much; one cust Is the same, and. the successive casts 
will be alike; it is likely a good many casts may be .048 to 
052 1f they are all correct. 
(). So that several tons of this iron must be in accordance with 
these analyses, iis stated, if the analyse s are correet ? 
A. Yes. 
by Mr. CoOUNTRYMAN: 

©. In using iron in steel works—three hundred tons and_ five 
hundred tons—with these analyses before vou—on what assumption 
must you, act in using that Iron in the works? | 

A. I would use them in homeopatlite doses if [Thad to take them, 
because vou don’t know how much of the high phosphorus and how 
much of the low phosphorus vou have. 

(). Could you safely assume that any of the tron was less than 
the highest figures given in the analyses in using it? 

A. | would take the higher to start with, so as to be on the safe 
side, and I would use very little of it. 

(). The question is, suppose five chemists analyzed borings 

O20) from one of those pigs, and they reached five di Terent results, 

varving from .048 of one per cent. to 052 of one per cent. as 

Lo phosphorus ; now | ask whether, in vour Judgment, all of those 
analyses could be correct ? 

A. O, yes: there is a difference; they are not exact, but very 
near; there is only OL of a difference : such a difference don’t vary 
much in practice. 

By ihe Courr: 

(). How far could they vary, in your judgment, and still be cor- 
rect? 

A. They should not vary more than three or four thousandths. 

Q. What would be the effect of an excess of OL of one per cent. 
of phosphorus above the limit or standard you wanted to make 
steel? 

A. What kind of steel ? 

(). Steel running from .O1 to 04.) 

A. .O1 would make a difference certainly; the finer the grade the 
more important the phosphorus is, and I explained that in my ex- 
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amination-in-ehief, that you get double and treble the money when 
thie phosphorus Is re dues dd. 


Cross-examined by Mr. WitkELER: 
Q). The analyses made by different chemists called by the 


ol defendant, pron sumiples taken from this Silvie pig of iron, 
Vary as muchas from O19 to 00555; what do you say to 

that? 

A. It was to- much of a variation if it was made from the same 
pig. 

(). It is what the witnesses have sworn to. 

A. Somebody has got either too much or too little; it is perfectly 

: 


clear it cannot vary that much; take the extremes, 


Gusrar Luxppens recalled, 
By Mr. Witeenen: 

). There las been a letter read in evidence, dated the 2d of Sep 
tember, ISSO, in which you make the following statement (a letter 
written by you and addressed to the Albany and Rensselaer Steel 
Company); you say, “In accordanee with Gen. Marvines recom- 
mendation | have had the borines of pie metal analyzed by Prof. 
Chandler, of New York.” Vo what recommendation do you refer? 


(( Myjected taas re opening thie ease. ¢ Miyjootie noverruled. Defend- 
ant excepts. ) 


s 

A. While we were conversing in Troy Tspoke about different 
chemists. 

(). Did vou receive any answer to that letter until the 30th 
o22 of September, which letter of September is in evidence ? 

A. No, sir; notto ny knowl dere, 
). Did vou make any attempt between the two dates, by letter 
- te leoram, tw obtain uhnanswer | 
A. Yes, Ir, 
(). Between thie 2nd of September anil the Oth of September t 
A. Yes, sir. 
(). Was Mr. Hunt present at all the interviews between yourself 
and Gen. Marvin ” 

A. Ile was present not all the time. 

Q. Did Gen. Marvin state to vou on that occasion, to the best of 
your recollection, that aif Prof. Chandler would make an analysis 
himself and had kept up thoroughly with the times he would have 
confidence in it, but that he trusted to lis assistants, and that he 
would not rely upon them, or words to that effect ? 

A. [dont remember that being said, but LT remember that Gen. 
Marvin said that they would not take anybody’ else analysis but 
Dr. Wendel’s. 

(). Who was it first named Prof. Chandler on that oecasion— 
you or Gen. Marvin? 

A. T can’t say certain. 
325 Q. Give us your best recollection ? 


} 
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A. I think it was Gen. Marvin. 
Testimony closed. 


Mr. CouNTRYMAN, of counsel for defendant: If your honor please, I 
ask the court to hoid that the plamtifl upon all the evidence is not en- 
titled to recover Upon the third count or cause of action alleged in the 
complaint—that is,upon the claim for treight. Tsubmit upon the un- 
disputed facts which appear in the testimony and in the correspond- 
ence between the parties the plaintiff is precluded from any recovery 
on the claim for $652.15, and J ask your honor to so rule and decide. 

The court declined to rule or decide as requested, and the defend- 
ant excepted, 

Mr. CountTRYMAN: [I ask the court to direct a verdict for the de- 
fendant on the same grounds as stated upon like request at the close 
of the plaintil’s evidence, and also on. the following additional 
grounds: 

1. The plaintiff having been notified in June, ISSO, that 

od the defendant would not accept the iron under the contracts, 

and the notice having been reiterated in July and in August, 

with the further notice at that time that the iron was in the defend- 

ants vard subject to the plaintiul’s order, the plamtiff’s subsequent 

notice to the defendant in December, LS80, of resale was too late, and 

that in any event the plaintiffs subsequent sales of the iron, commene- 

ing in February, ISSl,and ending in July or August, ISS], upon 

declining market, were made with unreasonable delay after the prop- 
erty had been rejected by thie purchasers. 

That the resales should have been made through regular brokers 

In the market and not by the plaintiff! himself if he intended to 

make those resales on the defendants account. 

That the correspondence and acts of the parties while the re- 

sales were being made, and the adjustment of their claims and 

825  counter-claims against each other, together with the payment 

of $506.45 by the defend: int to the p Jaintiff, and the receipt by 

the plaintiff there for on August 5, ISS1, amounted to a rescinding of 

the contracts and the full settlement of all the claims aris Ing under 
them —that Is to sav, as a matter of law. 

The court denied the motion to direet a ve rdict in favor of the de- 
fendant. The defendant exce pied. 

Mr. CounrryMaNn: Assuming that the jury shall find that there 
was due diligence in making the resales, if they find for the plain- 
tiff, Task vour honor to hold that we are chargeable only with the 
difference between the contract price and the highest market price 
that was obtained Upon the resales. Of course my idea is that we 
are not Hable at all: but if the jury come to that question I think 
that that modification should be made. Ot course we say that if the 
plaintiff intended to hold us the sales should have been made at once, 

and we claim that the first sale was not made in time. 
26 The case was then summed up to the jury. 
The learned judge then charged the jury, and, after calling 
the attention of the Jury to the undisputed facts in the case, the 
charge continued as follows : 


16—ISL 
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The iron was shipped in pursuance of this contract in May of 
that year and it arrtved in New York in June, the {th day of June 
being the date, | think, of its « ntry in the custom-house at this port. 
The defendant Wiis Hamedtately notified of Its arrival, ana SOOT) 
thereafter it was sent by the defendant Upon barges to the city of 
Troy, where is its rei rl place of business. 

The Iron Wils faken there pursuant LO the contract, but f for the 
purpose of oxaniination and analysis. An analysis was soon there- 
after made by Dr Wendel, the chemist employed by the defendant, 
who discovered, according to his analysis, that the Iron was net In 
ith the contraect—not 1) accordance with the analysis 


accordance W Vi 
? 


furnished with the cont 
The plamtitl was thereupon notified of the fact, and various 


ei nmevrorla’ bods abled Corre Sprerdbede nee took place b tweet the parti s 
ind Various gbalivses were Lewes wnitil the lth dav of No- 
vember, when a final letter was s the plaintih notifving him 
that the defendant declined to or ve th Iron under the contraet 
It is contended on the part of the defendant that the notification 
Was olven prior to this date: that as eariy as June—certainly iis 


eariyv as the first of August—tle plaintitl was notified thal they 
woul decline t Lo reecelve thie iron. (oti thie eround that if was not 
accordance with this cakeels attached te) the contract ' will "a 
for you to say, upon the evidence, whether that version is correct 
Whether there was a determination upon the part of the plaimtil to 
abandon all el; Linn want the defendant during that time: whether 
there was anvetliing that amounted to an “pre om edtiateation tn: 
tween them, or whether during the interval that elapsed there was 
an efforton his part to induce the dl fendant to receive the 
d24* iron,and whether the negotiations were still open and pend- 
[hig between thr parties, 
There is no dispute, howeye r, that upon the 15th or 16th day 
of Novem 


mer there Was i ofietter sent by thie def re'tie leanit to the plain- 
til, Wineh Was so explicit in its terms that nobody could mistake 1 


finally refusing to receive the iron and to have anything more to do 


with the contract. 
Now, the law is that within reasonable time after suel notification 


thie pl: bintitl was ul lity ri leo U; tke back ft he PPO) gadve 7 si l] it. and if he 


succeeds Upon thre maaan proposition he mpa\ recover thre balan » be- 
' t | ; y . : ' 
tWeeh the price t he recelved for it and the contraet selon. “But 


eB ‘ . - ” : } i ? 
l will reter again to Ssubject later on in the case, | ~ "ao so 


how to Sil ag i] vou find that these me vrotintious Were stl lL ope a 
and pending—that there was no settlement and no hci iiad deca 
by the plaintil of the claim prior to the 16th of November—then 
his letter, whieh was eey on the 4th or 6th of December there- 
after, notiftving them that he would-resell the iron on their account, 
Wiis, cee seis to the tH Oriel ~ Upon this suby co. & comipli- 
ez ance with the ruicot law which required him toaet promptly— 

that “ Lo Say that no unrens mab le Ime elapsed between the 
refusal on the part of the plaintit!, if vou find that their refusal was 
Ol} thie loth or loth day ot Novembre # ane the date of his notitica- 


tion to them that he would proceed to resell the iron, 
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Now, it isa very well se _— anid farailiar rule of law that in aetions 
upon Warranties no precise mode of expression is required—that is, if 
it can be aseertarned hone the contract What the intention of the par- 
ties Was—what the one intended to sell and what the other intended to 
buy—it is precisely as much a warranty as if the vendor had used 
the precise words, “3 hereby neree to warrant the quality of the 
material sold.” And in thits Case, these ihalvses being attached to 
the Cobhtract or rercacle il pear oft 1 t bv ‘the terms of the contract, there 
Was an explicit and express warranty ge the part of the plaintiff 

to sell to the defendant tron of the Cui ality therein deseribed. 
eat) And of course, gentlemen, suing upon this contract, the 
hurden is upon the plaintiff? to show that he himself has com- 
plied with the terms of the contract before he can hold the defend- 
nt for any breach of it. [tis not all important what use the de- 
fornedlant proposed to make of this tron: whether the defendant 
proposed to make it into steel rails, stecl blooms, or the finest kind 
of cun-barrels, that is of no sort of Hh portanee, ‘The contract 
measures the rights of the parties. [It is the final result of the nego- 
tiations bet we 1) the ‘Thi. anal, there in hier DLO HOTU ty about it. the 
rievlit sof the pitt rties are to bee clote rrained by Whit thes avreed to 
do: anid the plaratitl, of COurse, Is not re quired by this contract to 
furnish iron suitable for any particular purpose, but only to furnish 
Iron 1 accordance with the amerreemieil whic I) ‘e erte red Hite with 
the defi nda nt. There was no wart inty on his pram that the Iron 
should be tit for a particular purpose, but simply that it should eon- 
tain the ican: as stated in thean Lt \ ~is, of vatlousclements and 
Ineredients 
er | And it is proper that T should sav to you that this contract 
Is to be construed not aceaording tO Sebi technicsal rules of 
scl nice, but according to the (relic | principles of commerce, ac- 
cording to the principles of law, and according to sound common 


Selpsc, It was a bveigygse not for Ln particular pig or cake 
of iron: the warran related to the whole bulk in these two 
separate contraets ns en lv—that is. the whole bulk of five 


: 1 ? } } ~ 
hundred tons in the one and three hundred tons in the other 
. . , . + Ss 
“loin view of the testimony. which 
| triad ms Ye monalbly elena, this thie ensts from these furnaces 
; "* ' . ’ ’ 

differed somewhat. aithouel Im minute degree, and of the other 
ie! tiiat lie) a\en iy] flies@ TTL NV sss Willett have beens pore cented 
? i° . . , . . ’ S bg B . ¢ | + ‘ es i} ihyt t) { t | : 
t pete Vol ioe perecist ' ctiinwe s | ici : Wea tiie Lritehi leet} tl it 


Ba . ; ‘ ee > 7? | - } : - oes 
parties Tikskt ties Warranty siiotlidd be LTteraliliyv aly aetually Curries 


out to 1 Pryde poorer lf i heat Lys] ter| Ht) the ease that 
e 5 ’ ’ ' r@- . . : ie ‘ 
if there had beet) Aa tess aquantlhiv ol these lneredients than 
eve } } _- } } ¥ 
my stated In the warranty the would have been no breach of 
' ‘ . " . } , A 4 r 
the contract Why’? Beeause it is conceded with regard to 
7 : } . 7 
tae phosphorus that itis a dabyecrous ehent Pn) Prom, ath yurious 
Pre f 11 ’ > f Ss 5 ‘ ] +? er ae ,v) t | " e 4 ‘yea? Peal | 
t ‘ bedi P ittiad | perye any il h Bi ae. ry beet ; ; ‘ Pict id it f eee ae. ena “tacit i Ih 
' ae. psicaaatll . 2. a Pi seit nine 
thie ANALVSIS would not atlect 3 irriousiv, but. on thie Contrary, 
ald . 7 . " ‘ ange . , ’ ae ¢ os $e “i 4 . +h) i? ‘ * | . 
Walle make it better: une SO. DV A&A DAritv OF reasoning, It nay 4 


said that if the variation was so minute, so tnfinitesimial thatat did 
not affect the quality of the iron for the purpose for which it was 
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to be used, then it must have been the intention of the parties, they 
being men skilled in the use of iron, and knowing, as doubtless they 
must have known, that no two analyses could be precisely alike, 
that the warranty was not to be literally, strictly,and exactly carried 
out. 

Now, cent le mien, this is a somewhat delicate subject, and I do not 
wish to be misunderstood about it, and perhaps, by an illustration 
with regard to some of these other ingredients that have been men- 


ee 


tioned here. l can show vou more cl arly what T mean. lor Instance, 

craplhite Or vil nea SC, lt is sien seriously disputed, | think, 
5 8 thasat af thre quantity of these ¢ lements, as stated in) the analysis, 
had varied it Would not have interfered with the quality of 
the iron, and | =imapely mean to sav that this contract is to be con- 
strued Hiterally in one sense, but that if vou find that the iron fuar- 
nished was in compliance with the intention of the parties, and that 


J , 1 : “ 
there was no difference between the analysis accompanving the con- 
. : * 


' ] ’ } ' + ‘ ' 
tract anid thie lron delivered Wires DW AanvVY Wily atlected it—whielt in 
] . } } } <— . . cs 
san} Wii Pde it Worse oO] iias Sil ible or its. merehantabh ann fp 1} 


thave a right to say that there was a compliance with the 


Bat the defendant had a right to require of the platntitl that he 
should frirnish iron in} Accordance with thisat contract, ana he Wiis 
not obliged to receive under that contract any different iron, no 
rsetter whiotlhye rit Was ly tfer or Worse, ‘i Wiis hol obliged to re- 
ceive ron that was ith rent 1) quality Or texture Trom the Iron 

mentioned in the contract. ( rtainly he could not be com- 

5 x pelled under this Cohtract to receive any iron Which Wiis Ilh- 
ferior in quality, even if it Was in a minute degree inferior. 
l-want to reiterate what I have said, that we have nothing here 
to do with the negotiations between these parties, except as CX Presse dl 
In the contract. The plaintiff agreed to sell a certain kind and 
character of iron; that iron the defendant agreed to take and pay 
for, and, no other, and unless vou find upon all the evidence of the 
case that the warranty was fulfilled and the contract complied with, 
then, eontlemen, there Is ho Callse of action here awalpst the dete hiel- 
ant. Ef, on the contrary, vou tind that the warranty was fulfilled, 
and that the iron so furnished was in aecordance with the’ terms of 
the contract, then you come to the question of what the damage is. 

But, before preceeding to that question, | may sav, as I think it 
Is conceded by th) counse! Ol} both sides, tliat. this question us to 
whether there Wis a bore ach oft warranty or not centers itself Upon 

the three cloments, silicon, sulphur, and phosphorus, and the 
x, oF Case has been argued by counsel (1) both syle s chile tiv with 

reference to the one element of phosphorus, whieh, it is con- 
ceeded by all, is an injurious clement in all kinds of iron, making it 
less Valuable and less saleable. . | 

ln one view of the ease, what [ have said with reeard to the war- 
ranty would not be important, because E think there ean be no doubt 
that if this Iron ditlered as much as some of these viirious chemists 
Say it did—that Is, if it ditlered O°” of one per ce ht. or 5 of one per 
cent., Which is the ditlerenee between some of the analyses on the 
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part of the plaintit if and nearly all the analyses on the part of the 
defendant—then there would be such a variation in the tron as would 
affect its quality so as to render it less valuable for the purposes for 
which it was Intended, and then there would be a breach of war- 
ranty. I think there is no dispute upon that branch of the case; 
so that vou must take all the evidence, take the various processes 

Which have. been deseribed to vou, which differ, | think, 
oo mainiy in the character of the acid used in the first instance 

to dissolve the iron, and the various sliuges of the process of 
analysis at which the several chemists stop, whether at one precip- 
itate or at another precipitate —Vou must, say, tuke these various 
facts and cireumstanees into consideration and then Sav, Upon the 
whole evidence, who of these scientific men are ¢ titled lo receive 
consideration at vour hands. | 

If, then, vou come to the conclusion that this warranty was com- 
plied with, vou will next consider th question of damages, If you 
say that it was not compled with, thas is the end of the ease, and 
the defendant is entitled toe your verdict, 

If the warranty was complied with and the defendant repudiated 
the contract and refused to pay the stipulated price, the plaintiff had 
two courses open to lim. One was to leave the iron with the de- 
fendant and sue for the contract price, and the other was to.take it 
Itas best he might. and sue the defendant for the 


; 


_—— 


“ }, ! 
heitryss if, Se | 


Odd difference between the price obt ined upon the resale and the 
contract price, Thi platnititl here chose the latter, and, as | 
snlid fo before. it was his duty. after he reeeived notice that the tron 


\\ ould Lest be ree hua by the cdi t ned Wt. to se lI if \\ ith) 1 rat reasonable 


time thereafter, and vou are to suv, Upon the evidence, whether he 
did so or not. If vou find that he did, then you must find further 
that he sold it fairly, honorably, and lor a re asonable price—for the 
best price that the erator afforded; and aif you find that any of 
these sales Were rac hor rr =- thi: cup) thie Lon Wis 1 easonably worth in 
the market—-less than he could have obtaimmed for it by diligence— 
then | think | will Say to you that-the defendant ts entitled to have 
the whole tron that was resold Ly thi plaintil charged at the high- 
est market price which he received; but you are to say, upon all the 
circumstances of the case, whether or not the plaintiff did use due 
diligence in disposing of it, and you will remember that the last of 
it was disposed of in August, ISS]. 
oo The ditference between the contract price and the price 
Which the plaintiff received upon the resale of the G@ P IL iron, 
with interest figured = tothis date, is S11{03.81. Upon the second 
contract, viz. the SB YV Ean lithe Nbb BK brands, the difference, 
with interest figured to date, Is SO 505.09, 

T he re is also the it em otf tre Th ht from Vew York to ‘Troy. | f vou 
fined that it was necessary for the, plaimtiF to repay th ul <um to the 
defendant in order to obtain the iron, then he Is entit led to recover 
that Stith 12) addition, which “bniounis, W ith Interest to date, to the 
sum of 8688.46. Then there is evidence that the plaintil was com- 
pelled to pay certain sums for , tareee rage, and that he used a good 
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deal of his own time in disposing of the iron, for Which he has 
charged 8751.65, making a total of STN757.01. 


Dy Mr. CouNTRYMAN: 


We ask VOour honor to charge the jury that each of these con- 

tracts Was an entire one, that each contraet Was entire lor 

309 the full quantity of pig-iron referred to in it, and that it was 

a upon the plaintitl to furnish the entire amount 

called for by each contract of the quality required by the terms of 
the contract. 


The Courr: | charg itasat. 

Mr. Counreyauan: We ask vour honor also to charge that the 
defendant is not bound to reeer inv of the iron under either Gon- 
tract; that it is not bound to receive the entire amount covered by 
either contract unless if all answered in fact to the deseription or 
quality stated in the contract 

The Courr: | think | lave charged that in substance, but I 
Gaul ify it t by “3 ving thataf there was an intinitesimal ditherenee tt 
does not mecess; vrily avoid the contract. Generally the tron in each 
contract must be a fulfillment of the warranty, 

Defendent's counsel exc pis to the refusal of the court to charge 
as requested, and to the modification of the proposition as charged, 


O10 Mr. Countryman: Weask vour honor to charge that if the 

jury finial thrsat Ore Cust of this Iror 1) ‘ ither of the brands of 
the iron produced by the defendant contained more phosphorus 
thin the limit stated im the eontraects, then that that was <utlicient 
to‘justify the defendant in rejecting the same; that it having been 
testified that there was no material variation in the ditlerent pigs of 
the same cast, conta ne from ten te forty Lolis, and that there was 
no material difference Ly Iweeh one cust and anothe r cast trom the 
same furnace, if the jurv should tind that one east of the tron in 
cither of the lots contamed more phosphorus than the limit: stated 
mn the contract, that was sufficient to r jeet the entire lot under such 
contract, 

The Court: T think T shall decline to charge that further than I 
have charged; that the whole bulk must be in conformity with the 
warranty. 

The defendant > rterl ti) thie re fsa of the eourt to charge 
as requested, and to the modification of thi proposition as 

charged. . 
4] Mr. Countryman: We ask vour honor te charge further - 

than vour honor has already « hareed, so as to be a little nore 
defimite upon one point. Tf the jury find either lot of iron ditfered 
as much as one one-hundredth of on per cent. In excess of the 
limit of pliosp horus Si; ited li} the analysis It ti rred ic i the Con- 
tract, that constituted a breach of the warranty and entitled the de- 
fondant fo relubse to recs ive thre iron. | 

Mr. Wireenen: Uf it ditfered as much as one-one-hundredth of 
Ohe per ce nt. then it is a mite rial Varhation, We will coneede tliat. 

The Counr: I charge that. | 


us 
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Mr. CountryMan: We ask your honor also to charge, as matter 
of law, that five or six months’ delay in making these resales, com- 
mencing some time in February, 15s], and continuing until July 

or August, ISS], was an unreasonable delay. 
ot The Courr: I decline to say that, asa matter of law; I 
leave it for the jury to say whether, in view of all the eir- 
cumstances of thie Cuse, it was or Was not an unreasonable delay. 


The defendant excepted to the refusal of the court to charge is re- 
quested, and to the charge of the court in that re Spect as made. 


Mr. Country Man, of counsel for defendant: We ask to liave our 
exceptions noted to portions of the charge as follows: 

1. We except to that portion of the charge in which your honor 
savs, substantially, that the negotiations continued between the parties 
with reference to this iron from the time it was reeeived, in June, 
down to about November 15, 1S80, before the defendant Lave the 
final notification that the tron would not be accepted or reeelved 
under the contract. 


The Court: I do not think [ stated that. 
Mr. CountryMAN: T wish to except to what your honor did say 


on that subject. : 
otc The Court: | stated that there was a dispute as to what the 
lit eotiati lis Were, Phat Is Whit | miewht to Say, you COoll- 


tending that there was a refusal at an carher date, and the plarntitt 
colt nding that the nevotitions. were not closed. until that diate. 
Mr. CoUNTRYMAN: Of course | can't ‘(riVeE thie language as your 
honor stated it, but Twill ask to have an exeeption noted to what 
Vour honor said on that subiy ct, and to the submission of that ques- 
tion to the jury we also except. 
2. To what vour honor said on the subject of the letter of Mr, Lund- 
Ly ‘S of December ith or 6th, HoOulvilig the defendant that he should 
resell theron on their account: we except to what your honor said 
on the subject of that notice, bn Ine within a reasonable time after we 
had refused to receive the iron. 
The Court: I did not say that; [said it was a reasonable time 
after the loth (rl Nove rab r. if thie Vv found that threat Wis the date of 
the defendant's final refusal. 
hd Mr. CountkYMAN: To, what your honor said on that sub- 
ject T also wish to except. 


3. The counsel for the defendant exc pted to that portion of the 
charg which states that 1t was not the intention of the parties that 
the contract should be carried out in minute degree, or that every 
pig or three or four pigs should agree with the warranty contained 
In the contraet. 

1. We also except to whit your honor sated (tl the subject, that if 
the jury found the iron was within the intention of the parties, as 
to phosphorus, unless it differed sufliciently from the contraets to 
render it untit for the purpose desired, or less merchantable by 
reason of the difference—to wWlhint Your honor enid (oT) that subject 
as being requisite in order to constitute a defense I wish to except. 
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The Court: I do not think | sad anvthing like that. 
Mr. CounrryMan: Then we wish to except, 
5. To what the court said to the jury with regard to the 
1) finding on the subject of freight and of commissions we wish 
to except to the submission of that to the jury. 

The jury returned a verdict in favor of the plaimtiff— 

1. Upon the contract for five hundred tons for $8,029.50, with In- 
terest from August 21, ISSI. : 

2. Upon the contract for three hundred tons for 84,951.48, wath 
interest from October o, ISSI. 


“+ 
~~ 
- * 


%. Freiht, 8622.67, with interest from August 6, SSL: total, 
S14.505.70: including interest, Slo SW. 

Interest wi computed by consent of the partics in) Open eourt, 
before the verdict was recorded in the minutes of the court, the 
jury being present and assenting thereto 


‘ 


And because none of the said exceptions so offered and made 
and the rulings and decisions of the said cireuit judge do appear 
upon the record of said trial, therefore, on the praver of the said 
defendant, by its sald counsel, the said acting cireutt Judge hath to 
this bill of « Xceptions set huis seal this 15th day of August, 18S5. 


ALFRED C. CONE, Judge. 


AG endorsed: U.S. cireuit court, southern dist. of N.Y. 

Gustav Lundberg against The Albany and Rensselaer [ron 
anid Steel COM pany, bill Ol eX ptions, Parke r and (fCountrvimian, 
attorneys for defendants. (tlice and post-ollice address, cor. of State 
sid Lodge sis., Albany, me U.S. circuit court. Filed Aug. 
Lis, JSS2. Timothy Gritlith, clerk. 


ol? Stipulation, 
LCnited States Crreuit Court. Southern District of New York. 


(GGUsTAr LUNDRERG 
aint 


The ALBANY AND RENSSELAER TRON AND STEEL COMPANY. 


Stipulated that the clerk may insert in the bill of exceptions, as 
filed in this case, after the statement of the | grounds of the first 
request made after the plaintitl rested, to direct a verdict for the’ 
defendant, as tollows: ° Phe court dented the motion, and the detenda- 
ant exe rte " 

Sept. Ze, OSs. 

(S'od) McDANIEL & SOUTHER, 
: PT i's | [ft ys. 
PARKER axp COUNTRYMAN, 
| Def ts Alt ys. 

Ordered according|y. 

(Sed) | . ALFRED C. COXAE. 
OAS (indorsed :) U.S. eireuit eourt, 8S. D. of New York. Gustaf 

Lundberg ag’st The Albany and Rensselaer Iron and Steel 
Company. Stipulation. 


i 
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O49 U.S. Cireuit Court, S. D. of New York. 
Gustrar LUNDBERG 
against 


Tue ALBANY AND ReENsSELAER TRON AND STEEL COMPANY. 


Stipulated that the clerk may erase in the bill of exceptions as 
filed in this ease the word “quantity” in the following question put 
by the defendant’s counsel to the witness W. O. Wuth, on pace IDO: 
“To what extent,in vour judgment, did the results of these analyses 
Indicate a variation in the quantity of the bulk of 500 tons from 
that shown by the guaranteed analysis, whieh is also stated in the 
table,” and insert in leu thereof the word “ quality.” 

Sept. 20), 1SSo. 

(S’o'd) McDANIEL & SOUTHER, 
3 PUii's Attys. 
(S’o"d) PARKER & COUNTRYMAN, 
Def'ts Attys. 

Ordered accordingly. 

(S’e"d) ALFRED C. COXE. 


oe) (Endorsed :) U.S. eireuit court, S. D. of New York. Gus- 
taf Lundberg against The Albany and Rensselaer Iron and 
Stee! Company. Stipulation amending Case, 


wel Supreme Court of the United States. Of October Term, in 
the Year ISS5. 


Gustrar Luxppere, Defendant in Error, 
against 
Tie ALBANY AND Renxssecarer Tron aNp Street Company, Plaintifl 
In Error. 


Afterwards, to wit, on the first Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said The Al- 
bany and Rensselaer Iron and Steel Company, by Parker and Coun- 
trvman, its allorneys, and Says that in the reeord and procecedings 
aforesaid there is manifest error in each and every of the following 

rulings and decisions, to wit: 
3 ry l. The cireuit court erred in overruling defendant's ob- 
jections to and receiving such portions of the answers thus 
obj ected to by the witnesss O. Anderson to the eleventh, twefth, seven- 
teenth, nineteenth, and twentieth, and to the whole of the eighteenth 
direct interrogatories, for the reasons set forth in such objections, re- 
spectively, 

2. The cireuit court also erred in overruling defendant's objection 

to and ree ving the portion of the answer of the witness O. Ander- 


‘son thus objected to to the fifth cross-interrogatory, for the reason 


there stated. . 7 
3. The cirenit court also erred in overruling defendant's objections 
to and receiving the answers of the witness Bernard Fernquist to 


1j—15S1 
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the sixth, seventh, ninth, and thirteenth direct interrogatories 
Dede and the last sentence in the answer to the eighth direct 

interrogatory, for the reasons set forth in such objections, re- 
spectively, 

|. The circuit court also erred in overruling defendant’s objections 
to and receiving such portions of the answers thus objected to of 
the witness Harold Dillner to the 7th, 9th, 10th, 11th, and 14th and 
th and the whole of the answer to the Sth direct mterrogatories, 
for the reasons set forth in such objections respectively. 

5. The circuit court also erred in overruling defendant's objections 
to alld Pecelvilig’ st }" rtions of the sniswers thus objected to of the 
witness Tlarold Dillner to the ith, 15th, 26th, and 20th > eross-inter- 
rogatories, for the reasons stated in such objections respectively. 

(. Phe cireuit court alsoerredin overruling defendant's ob- 
aod jections to and receiving the answers of the witness A. E. 
Cassell to the 7th, Sth, Oth, 16th, and Ith direct interroga- 

tories, for the reason- stated ip such objections respectively, 

7. The cireuit courterred also in overruling detendant’s objections 
to and receiving the answers of the witness Ll. Johansen to the 12th 
and 2Oth direct int rrowatories, for the reasons stated in such objec- 
tions respectively, | : 

S. The cireu't court also erred in overruling defendant’s objee- 
tion to and receiving the answer of the witness Otto M. Hoglund to 
the dth direet mite rrogvalory, for the reasons there stated. 

% The cireuit court also erred in overruling defendant's objections 
to and receiving the testimony thus objected to of the plaintiff as a 
Withess, showing the means liploved and the resales made hy him 
of the iron in question, the prices obtained, the expenses incurred, 
and the range of prices in the market from the receipt of iron in 
America until the resal 5. lor thie reasons stated i such objections 

respectively, : 
355 10. ‘Phe cireuit court erred also in. overruling defendant’s 

obj cllons to and recelviIng the Opinions, conclusions, areu- 
ments, and tostimion thus objected to of the witness Stephen r. 
Sharpl = for the reasons stated in such objections respectively, and 
In holding the same to be proper and competent expert evidence. 
ae ference ise hie re ride to the enswers to the Cy Ue stlons numbered, 
respectively, @2. 03, cb, Go, 70, 7S, 52, 83, So, 86, and 87 in deposi- 
tion read of th Itness Sharples. 

Ll. Phe cireuit court also erred in overruling defendant’s objee- 
LIOls, ana receiv il ‘y thie opinions, conclusions, agrecinents, and testi- 
mony thus objected to of the witness Charles F. Chandler for the 
reasons stated to such objections respectively, and 1 holding the 

sume to br Proper ania competent expert evidence. 
ent IZ. The circuit court also erred in declining to direct a 
Vt rdict ti 4 the defendant cis requested, for each of the reasons 
stated as the ground of the request at the close of the plaintit?’s 
evidence. 

13. The cireuit court also erred in declining to rule and hold as 
riatter ot law that there could be ho recovery on the contract for BOO 
tons of iron, beeause it appeared aflirmatively from all the analyses 
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eiven in evidence that one or both of the brands of iron mentioned 
In such contract contained more silicon than is stipulated in the 
contract. | 

lf. The etreuit court also erred in sustaining plaintiffs objection 
to and exeluding the testimony of the witness Alfred S. Bertolet 
offered by defendant to show the brand and result of analyses made 

by him for phosphorus November 13, 1880, as furnished to 

do. him for that purpose by the defendant. 

1S. The eireuit court also erred in sustaining plaintif?’s objections 
to and excluding testimony.of the witness, Robert W. Hunt, offered 
by the defendant to show the purpose for which defendant pur- 
chased the irom tn question, 

lj. The cireuit court erred also in overruling defendant's objee- 
tions toand receiving the testimony of the witness, William O. Wuth, 
thus objected to, showing the effect of silicon on the iron in ques- 
thon. 

17. The cireuit court erred also in sustaining the plaintiff's ob- 
jections to and excluding an answer to the question put by defend- 
ant tothe witness, Wilhtam ©. Wuth, based on certain analyses, 


stated to him and asking him to what extent.in his judgement, such 


analyses inediented a vartation in thie quality of the bulk of 
SoS OW tons from that shown by the guaranteed analysis, as also 
stated to lim. 

IS. The cireuit court erred also in declining to rule, as matter of 
law, as requested at the close of the evidence, that plaintiff could 
hot recover Upon the third count or cause of action stated in the 
complaint for freight, and in submitting that question ‘to the jury. 

It), The cirenit: court also erred in declining to direet a verdiet 
for the defendant iil the close of the ¢ Vidence, iis request dl, for the 
reasons there stated, 

20. The cirenit court also erred in declining to charge the jury, 
is requested, that detendant was not bound to receive any of the 


‘ron under either contract Uliless it all answered in fact to the qual- 


ity stated in such contract, and also in qualifving the propesition 

by saving if there was an infinitesimal difference it does not avoid 
the contract. 

cent 21. The eircuit court also erred in declining to charge the 
jury that if one lot of iron tn either of the brands or lots tn 

question contained more phosphorus than the limit stated in the 

contract that was sufficient to justify defendant in rejecting the 

same or the entire Jot of which it formed a part. 

2” The circuit court also erred in declining to charge the jury, 
as matter of law, that 5 or 6 months delay in making the resales of 
Iron Was an unr asonabl delay. 

23. The cirenit court also erred in submitting the question to the 
jury whether the parte ~ continued to negotiate In reference to the 
Iron down to November, ISSO), before it was rejected by the defend- 
ant, and in all that portion of the charge relating to this subject. 

24. The cireuit court also erred in submitting to the jury whether 

plaintiff's notice of resale of the iron was elven Ina 
360 — reasonable time after it was rejected by defendant, and in all 
that portion of the charge relating to this point. 
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25. The circuit court also erred in charging the jury that it was 
not the intention of the prurtle = to the contracts that the same should 
be actually carried’ out in a minute degree, and in the remarks made 
on that subject. | 
26. The cireuit court erred also in charging the jury that it must 
have been the intention of the parties that the warranty was not to 
be lite rally carried out, and that af there was no diflerenee between 
the iron delivered and the terms of the contract, Which, if in any 
Way athect 7 it, ridede It more or less saleable or less merchantable, 
then the jurv had aright to say that there was a compliance with 
the contract. 
561 And the said Albany and Rensselaer Tron and Steel Com- 
pany prays tliat the judgement nforesaid ray be reversed, illi- 
nulled, and altovether held for naught. 
PARKER & COUNTRY MAN, 
Aflorneys for Plaintit ii Krror. 


(ndorsed.:) Cirenit eourt of U. S., southern district of N.Y. 
Gustaf Lundberg, def’t in error, ag’st The Albany & Rensselaer [ron 
& Steel Company, plif in error, Assignment of errors. Parker & 

Countryman, att vs for pit in) Crror, ollice anid post-oflice ad- 
me dre ss, cor-of state nied Lodyve Sts., Albany, New York. (U. s. 
circuit court. Filed Sep. 6, ISS3.) Timothy Gritlith, clerk.) 


OD Supreme Court of the United States. 


GGUsTAF- LUNDBERG 
aoaiunt 


The Arnany anp Renxssecagrn Tron aAnpD STEEL Company. 


Know all men by these presents that we, Erastus Corning and 
Selden E. Marvin, both of the city of Albany, in the State of New 
York, are held and firmly bound unto Gustaf Lundberg, of the city 
of Boston, in the State of Massachusetts, in the sum of thirty-three 
thousand five hundred and sixty dollars, his heirs, executors, and 
administrators; to which payment, well and truly to be made, we 
bind ourselves, and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 

presents, 3 ; 
oti | Sealed with our seals. Dated the 17th dav ot September, 
ISS 

Whereas the above-named defendant, The Albany and Rensselaer 
Iron and Steel Company, hath proseeuted a writ of error to the Su- 
premie Court of the United States to reverse the judyment rendered 
In the above-entitled action by the circuit court of the United States 
for the southern district of New York in favor of said Gustaf Lund- 
berg and noainst the said The Albany and Rensselaer Tron and 
Steel Company, for sixteen thousand seven liundred and seventy- 
seven dollars and fifty-seven cents, damages and costs, and which 
jyudenie ht Was duly entered in the office of the clerk of the cireuit 
court’'of the United States for the southern district of New York : 

Now, the condition of this obligation is such that if the above- 
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named defendant, The Albany and Rensselaer Iron and Steel 
565 Company, shall prosecute its said writ of error to effect and 

answer all damages and costs, including just damages for 
delay and costs and interest on the appeal, if it shall fail to make 
good its plea, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 

(Sed) ERASTUS CORNING. [LL s. 

(S'o'd) SELDEN E. MARVIN. i * 


Sealed and delivered 1) presence of— 
(Ned) CLIFFORD D. GREGORY, 
Sratre or New York, es 
Albany (vty A’ County, } 
On this 17th day of September, ISS3, before me, the subseriber, 
personally came Erastus Corning and Selden E. Marvin, both of the 
city of Albany, New York, to me known to be the same persons 


named in and who executed the above instrument, and to me they 


SCVE rally acknowledged that they executed the same. 
OOH (Sod) CLIFFORD D. GREGORY, 
[NOTARIAL SEAL. | Notary Public, Albany Co. 


STATE oF NEw York, ) 
Alhany (uty and County, | 


‘oOo 
ee. 


Erastus Corning, one of the subseribers to the foregoing instru- 
ment, being duly sworn, says that he is ‘a resident of the city and 
county of Albany and State of New York, and is a freeholder with- 
in this State, and is worth the sum of sixty-eight thousand dollars 
over and above all his debts and liabilities and besides his property 
by law exempt from execution. 


(S'g'd) ERASTUS CORNING, 


Subseribed and sworh to before Phe’ Sept. W7th. 1SS3. 
[NOTARIAL SEAL.]  (S’g’d) CLIFFORD D. GREGORY, 
Notary Public, Albany (0. 


og STATE OF New York, 
Albany City and ( oun, j 


Oo 
ete . 


Selden I. Marvin, one of the subscribers to the foregoing instru- 
ment, being duly sworn, says that he is a resident of the city and 
county of Albany and State of New York, and is a freeholder within 
this State, and is worth the sum of sixty-eight thousand dollars over 
and above all his debts and liabilities and besides his property by 
law exe bhipet from execution. 


(S'e'd) SELDEN E. MARVIN, 


Subseribed and sworn to before mie Sse pot. 17th. ISSS. 
[NOTARIAL SEAL. | CLIFFORD D GREGORY, 
Nolary Public, Albany (0. 
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IN THE 
Supreme Court of Lhe Lnited States. 


OcTOBER TERM, 1886. 


Yr AND RENSSELAER IRON AND STEEL 


Ix Ere ro TrHE Cirrcurr Court or THE Untrep STATES 


SouTHern Disrricr or New York. 


aRIEF OF PLAINTIFF IN ERROR. 


EDWIN COUNTRY 


MAN, 
‘Of Counsel. 
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iN THE 


Supreme Court of the United States. 
OCTOBER “TERM, 1886. 


No. ISI. 


THE ALBANY AND RENSSELAER IRON AND STEEL 
COM,PANY. PLAINtIFE IN ERROR. P 


crepe sat 


GGUNSTARF LUNDBERG, DEFENDANT IN: ERROR. 
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SUPREME COURT OF THE UNITED STATES. 


No. 181. 


THE ALBANY AND RENSSELAER IRON AND STEEL 
COMPANY, Plaintiff in Error, 


AGAINST 


GUSTAF LUNDBERG, Defendant in Error. 


STATEMENT. 

Writ of error to the Circuit Court (tol. 1), from a final judgment 
in the action in favor of the defendant in error, as plaintiff below, 
and against the plaintiff in error, as defendant below, for the, 
sum of $16,264.77 damages and $512.80 costs. (Pols. 63, 64.) 

Action to recover the balance of the purchase-price of 800 tons 
of Swedish charcoal grey pig-iron, of certain brands and qualities, 
contracted to be sold and delivered in 1Ss80 by plaintiff to detend- 
ant, at the city of New York (which, it was alleged, was wrongly 
rejected by defendant), after reselling the same in the market for 
the best prices that could he obtained : ana also the expenses ot 
such resales, freight, ete. (Complaint, fols. 10-32.) Defenses: 
|. Denial of any contracts to purchase from plaintiff, and aver- 
ments that he made the contracts as agent of N. M. Iloglund’s Sons 
& Co., who were the real and only parties in interest adverse to 
the defendant, and the only proper parties plaintiff to the action 
2. Denial of the contracts as set forth in the complaint; and 
averments that such contracts of purchase were made subject to 
certain analyses of the iron furnished by plaintiff as agent of 
N. M. Hoglund’s Sons & Co., whereby they agreed to sell and 
defendant agreed to buy iron of the several qualities deseribed in 
said analyses, and’the plaintiff, as such agent, warranted that the 
iron was of the respective brands and qualities stated, and did not 
contain any other or different metals or substances in any larger 


quantities or proportions than as represented in such analyses ; 


4 


whereas, it was found, by careful tests and analyses of the iron, that 
it was of much inferior quality, and contained much larger propor- 
tions of other metals and substances than as stated in the contracts, 
whieh rendered it unfit for the use for which it was purchased. 
3. Averment of aceord and satisfaction of the causes of action 
set forth as grounds of recovery. (Answer, fols. 835-54.) Tried at 
the cireuit, commencing on the 27th day of April, and closing on 
the 4th day of May, 1383, before Hon, Alfred C. Coxe and a jury. 
(Fols. 56-62, 66.) Verdict in favor of plaintiff for the sum of 
$15,969.34. (ols. 61, 345.) Judgment was perfected accord- 


ingly for $16,264.77 damages and $512.80 costs. (Fels. 63-65.) 


LEADING FACTS. 

The plaintiff, as “agent for N. M. Hoglund’s Sons & Co., of 
Stockholm,” Sweden, on the 10th day of February, 1880, at 
Boston, Mass., made a written contract with the defendant, whereby 
he “agreed to sell,” and the defendant “ agreed to buy the follow- 
ing Swedish charcoal grey pig-iron, viz.: 500 tons of brand N. Bb. 
G. P. TL. at the price of forty-eight dollars, American gold, per ton, 
ot 2,240 Ibs., delivered on whart at New York, duty paid; sazd 
Jwron to he in accordance with an analysis furn ished in Lundberg’s 
letter of siath of February. Payment in gold in Boston or New 
York funds within thirty days from date of ship’s entry at custom- 
house. Shipment from Sweden during the season, say May next, 
or sooner, if possible. The above quantity, hereby contracted for 
to be subject to such reduction as may be necessitated by natural 
obstacles and unavoidable accidents. The seller not accountable 
for accidents or delays at sea.” (Fols. 67, 68.) The reterence in 
the contract to the analysis, furnished in a prior letter of the sixth 
of Sune, as printed in the record, is either a misprint or a clerical 
error in copying the exhibit into the bill of exceptions. The name 
of the month should be February instead of June, and is so printed 
in the other contract contained in the record book. (Fol. 69.) 
This is evident also from the testimony of the plaintiff, and is 
undisputed. (Fols. 152,154.) The analysis of this brand of iron, 
thus referred to and made a part of the contract, is as tollows: 
“N. Bb. G. P.U. Phosp., .03 (three hundredths of one per centum), 
sulpher trace, silicon .90 (ninety hundredths of one per centum).” 
(Fol. 15-4.) 
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The plaintiff, as such agent, on the 11th day of February, 1880, 
made another written contract with the defendant, in nearly iden- 
tical language, for the sale of “300 tons of brands S. B. V. E. & 
N. B. B. B. K.,” at the same price. (Fols. 68, 69.) The analysis 
of these brands, as referred to and adopted in the contract, is as 
follows: “S. B. V. E.& N. B. B. B. K., carbon, .5 (five tenths of 
one per centum); graphite, 3.7 (three and seven-tenths per centum); 
silicon, .75 (seventy-five hundredtlis of one per centum); Phosp., 
.024 (twenty-four thousandths of one per centum); sulphur, .02 
(two hundredths of one per centuin); manganese, .684 (six hun- 
dred and eighty-four thousandths of one per centum). (Fol. 154.) 
These clauses in the contracts, referring to the analyses, were 
enserted by the defendant after they were drawn up by the plain- 
tiff and before exeention. (Fol. 251.) 

The contracts recite on their face that the plaintiff acted as the 
agent of N. M. Hoglund’s Sons & Co., and the same fact appeared 
in his eurrespondence with the detendant. Otto M. Hoglund and the 
plaintiff also testified, as witnesses, and it is an undisputed fact 
inthe case, that N. M. Hogland’s Sons & Co., were the owners 
of the iron, and that plaintiff was sere/y their agent, and never had 
any personal ¢nferest whatever in the contracts or in the causes of 
action set forth in the complaint, nor in the swf. (Fols. 140, 141, 
150, 171, 172.) 

The iron arrived in New York about June 9, 1880 (tol. 176), and 
it ** took some time, two weeks or more, to get it up to Troy and to 
have an analysis made.” (Fol. 177.) As soon as this was done, 
and it was found that the iron did not cotmpare with the contraets, 
the results were communicated to the plaintiff. June 25, 1880, 
defendant’s secretary sent the analysis made by its chemist to the 
plaintiff, showing that the amount of phosphorus in the brand 
N, B, G, P, H, was .047 insteal of .03; and in the brands 8, B, V, 
E, .042, and N, B, B, B. K, .049 instead of .024, as stated in the 
contracts. And the secretary added: “ We ought this iron upon 
your analyses for an extra special purpose, ond do not consider the 
iron, as per our analyses, to be up to the standard of what we 
purchased. * * * Weare receiving other iron as low in phos- 
phorus as this shows from other parties, and there is too much 
variance in your iron to make it up to the standard of what we 
wanted to use it for.’ (Fols 231, 282.) June 29, 1880, the 
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secretary again wrote to the plaintiff as follows: “ We bought the 
iron on an analysis showing very low in phosphorus and cannot 
consent to take it wvon cur purchase unless it be in accord with the 
analysis.” (Fol. 283.) The same information was reiterated in a 
communication to the plaintiff of July 20, 1880, with the reasons 
more at large whiy the iron could not be accepted. (Fols 254-286.) 
August 20. LSS), the defendant sent to the plaintiff another 
analysis from “tan outside chemist of high repute,” confirming the 
prior analyses of its own chemist, and added ; “The iron is here 
subject to your order, and to such charges as we have been sub- 
jecied to. Whaat shall we do with it?” (ols. 286, 287.) Very 
soon after receiving the letter of August twentieth (fols. L77, 175), 
not later than the twenty-fifth, because he received the analysis ol 
the “ borings” he obtained at Troy from Prot. Chandler on the 
second of September (tol. 297), which he testifies was a week or 
ten days after leaving there (fol. 17), plaintiff went to the city of 
Troy and had a personal interview with the detendant’s officers, 
Ile Was then informed, as he himself testifies, “that they refused 
to receive the iron on account of its containing MLC phosphorus 
than the contract stipulated.” (Fol. 166.) /le further testifies 
that in that interview Mr. Marvin, the detendant’s secretary and 
treasurer, who had made the contracts and always represented the 
defendant, “ was + erating All the time that he wonv/d not take 
the iron because it did voe/ compare with lis analysis.” (Fol. 176.) 
The plaintiff, regardless of these retusals of the defendant te aecept 
the iron, persisted in reiterating, from time to time, his demand of 
payment otf the contract-price of the iron. (Pols. 201, 293, 294.) 
Finally, in answer to his last demand, made on the 13th day of 
November, [S80, the defendant, by letter of November fifteenth, 
reaflirmed all of their prior revusals as follows: * We are now pre- 
pared to say we cannot receive the iron upon our contract with 
you, this we have previously stated, and now bey To reiterate ig 
(Fol 162.) December 4, 1880, the plaintitt nailed to the detend- 
ant the foilowing letter: * As you have declined to accept and pay 
tor the Swedish pig-iron mentioned in your contracts with me, as 
agent for N. M. Hoglund’s Sons & Co., dated February 10, 1880, 
and February 11, U880, [ give you wofice that L shall sel/ the iron 
for your account and hold you responsible for the difference.” 


(Fol. 72.) 
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The plaintiff afterward proceeded to resell the iron—not by 
placing it at once in the general market for sale in the usual way— 
but by retaining it as stock on hand in his private business, and 
selling portions of it from time to time in the line of his trade 
(fols. 161, 168, 158), commencing March 21, 1881, and ending 
October 3, 1881. (Fol. 159.) “ The iron was offered in the regular 
way fa wy Ve gular CUSTOINEL'S “ (fol. LDS). oe my usual customers— 
steel-makers principally and car-wheel makers.” (Fol. 161.) 

There was a decline in the market price of the iron of five 
Or SIX dollars per ton, atter November LD, ISSO), before the resales 
were made the next year (fol. 169), or, as the plaintiff subsequently 
sought to modify his testimony in answer te leading questions, 
“between the summer and fall from the arrcea/ ot the iron” in 
June, IS86. (Fol. 170). The plaintiff testified that he could give 
the market prices of Swedish pig-iron by referring to his books, 
and promised to look, with the view of ascertaining the price on 
the 15th of November, 1880 (fols. 170, 171), but did not fulfil his 
promise. It also appears trom the velurn of sales that the market 
further declined four dollars per tou from the time the fvst sale was 
made to that of the/ast sale. (Fol. 160.) Plaintiff also charged the 
detendant with a// expenses of the resales as thus made, as well as 
tor his own SEPUTC x, (Fols. 167, LOS } 

“The actual va/ve of iron and steel tor use is largely dependent 
upon the amount of phosphorus contained in them. Swedish 
pig iron, for instance, which is the lowest in phosphorus, was 
worth thirty-five dollars a ton in tho market, when ordinary 
Bessemer pig could be bought tor twenty-two dollars a ton.” 
(Fols. 252, 305-306.) ** The defendant manufactured a very large 
variety both of iron and steel, the largest output in the shape of 
steel rails, but about 20,000 tons of merchant and special steels 
a vear; and for such special purposes the extreme limit of 
phosphorus is .O4, and they try to keep it down to .03 but 
05 is their usual form nla,” (Fol. Y44.) The effect ot phos- 
phorus in steel is to give it a drvtt/e character, rendering it 
comparatively of little value; (fols. 219, 242, 264); and the strength 
of steel for tempering depends on the minimum ot phosphorus. 
(Fols. 246, 266.) The phosphorus in the pig cannot be eliminated 
in the proeess of manufacturing steel, but @// the phosphorus is 
concentrated in the smaller bulk. (Fols. 247, 253, 254, 263). 
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In manufacturing steel, the iron containing too much phosphorne 
van be mixed with that containing a less quantity, 80 as to obtain 
the standard desired. (Fols. 219, 236, 289, 250, 266.) And if 
analyses of different pigs of the same lot or brand should disclose 
a variation in the amount of phosphorus contained in them, it 
would be necessary, in using it, to assume that it all contained the 
highest percentage ot phosphorus thus ascertained, as otherwise 
the product of steel might be rendered unfit for the purpose 
designed. (Fol. 250.) Phosphorus, silicon, carbon and man 
vancse, are all considered hardening elements, and, therefore, in 
determining in a given case whether a certain amount of phos- 
phorus is useful or detrimental, the amount of those elements 
must also be considered ; and there may be a larger percentage of 
one when the percentages of the others are comparatively lower. 
(Fols. 240, 241, 245.) In making steel rails, boiler plates, springs 
and other lower grades of steel,in which as much as .1 (one-tenth) 
of one per cent of phosphorus Is allowable, the extreme limit of 
variation in excess thereof. is .01 (one-hundredth) of one per cent. 
(Fols. 254, 260.) In the same ratio, where the contract called for 
03 (three hundredths) of one per cent, the limit of variation would 
be .003. (three thousandths) of one per cent, making the extreme 
limit .093 3 and where the contract called for .024 (twenty-four thou- 
sandths) the extreme limit would be .027 (twenty-seven thon- 
sandths) of one percent. In the manufacture of foo! steel, the 
effort is to keep the amount of phosphor under .02 (two hun- 
dredths) of one per cent; and if it exceeds .03 (three hundredths) 
it would be rejected ind not used at all, ? Fols. PbO3, YO, 313.) 
The variation trom the limit named in these contracts should 
not be more than .003 or 004 (three or tour thousandths) of one 
percent. (Pol. 320.) The tendency of the trade and the main 
object of the manutacturer is to reduce the phosphorous as much 
as possible. (Fols. 265. 273, 307.) 

The principal question of tact litigated, therefore, on the trial, was 
whether the iron contained more phosphorus than the amounts stip- 
ulated in the contracts respectively, ¢.¢e. whether the N. B.G. P. H. 
brand contained more than .03 of one per cent and the two other 
brands more ‘than .024 of one per cent. The plaintiff called five 
witnesses, Sharples, Hills, McIntosh, Elliott and Eaton, who had 
analyzed specimens of each brand of the iron. The results of their 
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analyses of N. B.G. P. H. varied trom a“ fa7nt trace” (which is less 
than .JOOL of one per cent, and such a smallamount that it cannot 
be weighed (tol. 313) to .032 of one per cent ; of S. B. V. E. from 
a“trace”™ to 045; and of N. B. B: B. K. from * none ” to .028, 
But these variations and the extremely low figures of many of the 
analyses, would be sufticient to condemn them among scientifie 
men as the results of carelessness or ignorance. “ They should not 
(when made from the same ig) vary more than three or four 
thousandths of one per cent.” (Fol. 320.) “ There is no such 
thing is pig metal with mere (races or with ao phosphorus — it is 
thot known nobody me ever seen OF heard ot ” (Fol. 31S.) 
The defendant, on the other hand, ealled eight witnesses, not 
amateurs or chemists of little or no experience in this specialty, but 
PcPrsotis whi se particns ir employment | ad heen for Vears to make 


? 


daily anna week | tun) lve = «af thie se metais for the crrenut iron and 
steel manufacturers of the country at Pittsburgh, Easton, Philadel- 
phin and Crown Point; and the resuits of their analyses were as 
tollows: Of N b.G |? HI. the variations by the samme method from 
the same prive were from .O419 to 46, and from different pigs by 
ditlerent methods, trom O419 to 0558: of S. B. V. E. from the 
Bile peter, by the same method, from .054to 38, and from different 
Pius, DV different methods. trom .054 to O44 : of N. LS. LS. Lb. K. 
from the same pig by the same method, from .0405 to O47, and 
from different pigs, by different methods, from .040 to .0503. 


(These ivires ure given i the table at pure 45, and the sources of 


‘the riaterial and methods i] AlAIVSIS are viven iti the testimony of 


each wittiess.) 

The detendant had paid 8622.67 fresgAdé on the iron trom New 
York to Troy, and after the iron had been rejected by defendant as 
not in accordance with the contracts, a stnall portion of it was 
used DY mistithke by Its employes, amounting to $929.12 at the Con. 
tract price. The detendant accordingly (deducting the treight paid 
from the price of the iron thus used), delivered to the plaintiff 
SS06, bo 7 ith ful pli ni for ort Its) relations lo this lot of iron,” 
which he accepted. (Pols. 259, 200, 501-308) Other tacts are 
referred to more in detail under the several points. 

ASSIGNMENT OF ERRORS. 


1. The Cirevit Court erred in declining to direct a verdict for 


the defendant as requested at the close of the plaintifl’s evidence, 
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and again at the close of all the evidence. (Fols. 215,323.) When 
the defendant in error, as plaintiff below, rested his case, the counsel 
for the plaintiff in error, as defendant below, moved the court to 
direct a verdict in his favor upon the grounds: (1.) That it was an 
undisputed fact that defendant in error, in making the contracts 
and in all the negotiations, acted as the agent of N. M. Hoglund’s 
Sons & Co. (2. ) It was also an undisputed fact that the iron in 
question was the property of N. M. Hoglnund’s Sons & Co., who 
were informed of the contracts and ratified them and shipped the 
iron in pursifance thereof for the plaintiff in error, (3.) The 
plaintiff in error was also informed by the correspondence, and 
on the face of the contracts that it was not dealing with 
the agent in his own behalf, but in) behalf of his principal. 
(+4.) The action cannet be maintained on the contracts by or in 
the name of the agent. The court denied the motion, and the 
plaintiff in error duly eccepted, (ol. 215.) The same request 
was made py the plaintiff in error, on the same grounds, at the 
close of the evidence, and again denied by the court, and an excep- 
tion duly taken. (Pol. 323.) This was manifest error. 

2. The Cirenit Court also erred in sustaining the objections of 
the defendant in error and exelu ling the testimony thus objected 
to and offered on behalf of the plaintill in Crros, of the vitness, 
William ©. With, to show to what extent certain analyses read in 
evidence Indicated a variation in the quality of the bulk of 500 
tons from that shown by the guaranteed analysis in the contract, 
to which the plaintiff in error duly excepted. (Fols. 316, 317.) 
This was manifest error. 

3. The Cirenit Court also erred in charging the Jury as follows: 
“And it is proper that T should say to you that this contract is to 
be construed, not according to any technical rales of science, but 
according to the general principles of commerce, according to the 
principles of law, and according to sound common sense. It was a 
warranty not for any particular pig or cake of iron; the warranty 
related to the whole bulk in these two separate contracts respect- 
ively—thiat is, the whole bulk of 500 tons in the one end 300 tons 
in the other contract. Neither ean it be said, in view of the testi- 
mony, Which [ think is reasonably clear, that the casts from these 
turnaces differed somewhat, although in minute degree, and of the 


other fact that no two of these analyses which have been presented 
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before you are precisely alike; that it was the intention of the 
parties that this warranty should be literally and aetually carried 
out to a minute degree.” (Fol. 331.) The counsel for the defend- 
ant duly excepted to this portion of the charge. (Fol. 344.) This 
Was manifest error. 

4. The Circuit Court also erred in charging the jury as follows: 
“And so it may be said that if the variation (of phosphorus) was 
so minute, so intinitessimal that it did not affect the quality of the 
iron for th. PuUrypos for phic sf wae he he TAL dt. then it must 
have been the intention of the parties, they being men skilled in 
the use of iron, and knowing, as doubtless they must have known, 
that no two analyses could be precisely alike, that the warranty 
was not to be literally, strictly and exactly carried out.” “3 
simply, mean to say that this contract is to be construed literally ts 
one sense, but that if you find that the tron furnished was in com- 
pliance with the intention of the parties, and that there was no 
difference between the analysis accompanying the contract and the 
iron delivered which in any way affected it, which in any way made 
it worse or less saleable or less merel intable, then Vou have a right 
to say that there was a compliance with the analysis.” (Fol. 333.) 
The counsel tor the detendant duly excepted to this portion of the 
charge. (Fol. 344.) This was manifest error. 

>, The Circuit Court also erred in declining tu charge the jury 
as requested on behalf of the plaintiff in error, that “it was not 
hound to receive any of the iron under either contract anless it all 
answered in fact to the description or quality stated in the con- 
tract.” “ The Court—I[ think I have charged that in substance, 
but | quality it hy srying thatit there was an snpfinit ssimal differ- 
CPNuCe at ctoes not Mec ssarily avoid the contract. Generally the iron 
in each contract must be a fulfillment of the warranty. Detfend- 
ant’s counsel excepted to the refusal of the court to charge as 
requested, and to the modification of the proposition as charged.” 
(Fol. 339.) This was manifest error. 

6. The Cirenit Court also erred in declining to charge the jury 
as requested on behalf of the plantiff in error, “that if the Jury 
find that as much as one east of iron in either of the brands in 
question, contained more phosphorus than the limit stated in the 
contract it was sufficient to justity the defendant (plaintiff in error) 
in rejecting the same; that it having been testified that there was 
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no material variation in the different pigs of the same cast, con- 
taining from ten to forty tons, and that there was no material 
difference between one cast and another east Trom the same furnace, 
if the jury shonid tind that one cast of the iron in either of the lots 
contained more phosphorus than the limit stated in the contract, that 
was suflicient to reject the entire lot ander such contract.” 

The Cocrr—“ I think I shall decline that further than I have 
charged —that the whole bulk must be in eonformity with the 


Warraaty. The defendant excepted to the refusal of .the court to 
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charge as requested, and to the modification of the proposition as 
charged.” (I ol. S44). ) his was manifest error. 

7. The Cireuit Court also erred in overruling the objections of 
the plaimtifl in Crror an receiving the testinn mv thus obreeted to 
and contained in the answers of the cl fend brill in) Crreor, Mr. Lund- 
} er ‘ ‘ _ :  -. hy) ca") } | } } wy i” | ae . “| 
ery, asa Withess in tis own bell, showing the melts CM piover 
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times the reswes were tminde, because Mm? tony dey, ee In 


giving notice of tl property on account of 
the plaintiff in error, (2.) In sabsequently inaking and completing 
such sales: and (3.) the manner of lucting and limiting sueh 
sales in his private busines In OWT] yular customers,  (Fols. 
155-161. 167-170. 173. 176. 394. 395. 397-329. : 343. To each 
apd all which the plaintifl in error duly exe iD as follows: 

(«/.} The with \ ked ** aT ‘ther iv | he ices obtained 
were the tair market ‘| at the me he made » witle a”? The 
detendent's COUuNSel ty] ched he vide ~ ii the “round that 
* plaintiff was boun l ti ne Wiint strana bie would 
take COCK il L Withill astiort tine aivter BY notified by le it nd- 
ant that it refused fo accept the iron.” : at plaintifi was bound 
to pu the iron prot ihe market at nee, The court overruled 
the objection and defendant duly And under this 
objection and exception the wit 
commencing Maren 21, and closing October 8, ISS1, all of the sales, 
except about twenty tots being in August and October, ISS1: and 
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counsel “made the same objection, on the same grounds as to the 
evidence of resales” last above, and “ further that contrary to the 
usual custom he did not, with a view of getting prompt and best 
sales, hand the iron over to an indifterent broker, but insisted on 
carrying on the transactions himselt on his private account.” The 
objection was overruled and defendant duly excepted. Under this 
objection and exception plaintiff proved the expenses of such 
resales. (Fols. 167, 168.) 

(c.) The witness was further asked “ whether or not the prices 
he actually realized on the resales of the iron were the fair market 
prices as stated in the paper stating the account. This paper is 
Exhibit 9, containing the prices received at the dates of the resales 
(fol. 160.) The defendant’s counsel objected to the evidence as 
Immaterial and incompetent. The objection was overruled and 
detendant’s counsel duly excepted. And the answer was that 
“they were.” (Fols. 169-170.) These rulings were manifest errors. 

8. The Cirenit Court also erred in declinng to direct a verdict for 
the plaintiff in error as requested at the close of the evidence on the 
further grounds there stated as follows: (1.) That the defendant 
in error having been notified in June, 1880, that the plaintiff in 
error would not accept the iron under the contracts, and the notice 
having been reiterated in July and again in Angust, with the 
further notice the last time that the iron was in its yard subject tothe 
order of the detendant in error, his subsequent notice to the plaintiff 
in error in December, ISSO, of resale on its aecount was too /ate ; 
and in any event the subsequent s/es of the iron by the defendant 
in error, commencing in February or March, 1881, and ending in 
July or August (in tact as late as October) I881, upon a deelining 
market, were made with unreasonable delay atter the property had 
been rejected by the purchasers. (2.) That the resales should have 
been made through regular brokers in the general market, and not 
by the defendant in error in his prevute business if he intended 
them to be on account of the plaintiff in error. The Court denied 
the request, and the plaintiff in error duly excepted. (ols. 324, 
325.) This was manifest error. 

% The Circuit Court also erred in charging the jury as follows: 
‘Tt is contended on the part of the defendant, that as early as 
June — certainly as early as the first of August — tie plaintiff was 
notified that they would decline to receive the iron, on the ground 
that it was not in accordance with the analysis attached to the 
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contract. It will be for you to say, upon the evidence, whether 
that version is correct; whether there was a determination on the 
part of the plaintiff to abandon all claim against the defendant 
during that time; ‘*or during the interval that elapsed there was 
an effort on his part to induce the defendant to receive the iron, 
and whether the negotiations were stil! open and pending between 
the parties.” (Fol. 327.) The defendant’s counsel duly excepted 
to what the court said on the subject of * the negotiations con- 
tinuing between the parties with reference to the iron from the 
time it was received in June to about November, 1SS8S0, before the 
tinal notification that the iron would not be accepted under the 
contract, and. to the submission of that question to the jury.” 
(Pols. 342, 3438.) This was manitest error. 

10. The Cireuit Court also erred in charging the jury as follows: 
“Tf you find that these negotiations were still open and pending, 
that there was no settlement and no abandonment by the plaintiff 
ot the claim prior to the sixteenth of November, then lis letter, 
which was dated on the fourth or. sixth of December thereatter, 
notifying them that he would resell the iron on their account, 
was, according to the authorities on this subject, a complianee with 
the rule of law which required him to act promptly ; that is to 
say, no unreasonable time elapsed between the refusal on the part 
of the plaintiff (defendant), if you find that their refusal was on 
tlie fifteenth or sixteenth day of November, and the date of his 
notification to them that he woald proceed to resell the iron.” 
(Fols. 328,329.) The defendant's counsel duly excepted to what the 
eourt said on the subjeet of the letters of Mr. Lundberg, of Decem- 
ber fourth or sixth, notifving the defendant that he should re-sell 
the iron, as their account being within a reasonable time after its 
refusal of the fifteenth of November. (Fol. 343.) This was mani- 
fest error. 

iL. The Cireuit Court also erred in declining to charge the jury 
as requested on behalf of the plaimtiil in error, ™ that tive or six 
months delay in making the resales was, as matter of law, an 
unreasonable delay.” : 

The Covrr: “I decline to say that, as matter of law; [ leave it 
for the jury to say, whether, in view of all the circumstances, it 
was or was not an unreasonable delay.” The defendant’s counsel 
duly excepted to the refusal of the court to charge as requested, 


~—> 


~* 


15 


and to the charge in that respect as made.” (Fols. 341,342.) This 
was manifest error. 

12. The Cireuit Court also erred in refusing to rule and decide, 
as requested by the plaintiff in error, that the defendant in error 
could not recover on the contract, dated February 11, 1880, as it 
appeared affirmatively, from all the analyses given in evidence, 
that one or both of the brands of iron, S. V. B. E. and N. B. B. B. K.., 
therein referred to, contained more s///con than was stipulated for 
in the contract; to which the plaintiff in error daly excepted, 
(Pols. 216, 217.) This was manifest error. 

13) The Cirenit Court also erred in overruling the objections of 
the plaintiff in error and receiving the testimony thus objeeted to, 
as offered on behalt of the detendant in error, of the witness 
William O. Wuth, as follows: ‘* Question. How did the percent- 
age of silicon vou discovered in the borings affect the quality of the 
metal 4 Defendant’s counsel objected to this question as incom- 
petent and immaterial, because the plaintiff is Jownd by his 
warranty. Objection overruled. Defendant excepted. Answer. 
Well, the metal is as low in silicon as it can be in iron which is so 
high in graphite.” ‘a (). In your opinion, the quality of the iron 
was not injuriously affected by this percentage of silicon? 
Defendant’s counsel made the same objection, on the same ground 
as last above. Same ruling and exception. A. Not at all; I 
do not think anybody would object to it.” (Fols. 307, 308.) This 
was manifest error. 

14. The Circuit Court also erred in overruling the objections of 
the plaintiff in error and receiving the testimony thus objected to 
as follows: The defendant in error having proved that in January, 
[STS samples of pig iron marked G. P. Hl. were sent to the wit- 
ness Feruquist, a Swedish chemist, for analysis (fol. 77), and that 
he made an analysis (fol. 93), he was asked on behalt-of the plaintiff 
‘to state the process of such analysis 4” The witness proceeding 
to give the defa//s of his process (which are not in themselves of 
any importance), the “defendants counsel raised the question and 
objected to the answer on the grouud that it does not appear that 
the iron thus analyzed was part of the iron in question or iron from 
any of, the same furnaces during the year this iron was made, and 
that it is immaterial to the issues here—it not being legitimate 
evidence bearing upon the quality of the iron sold by plaintiff to 
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the defendant ; and that it is immaterial and incompetent to give 
evidence of such analysis in 1S7s.” | Objection overruled, Detend- 
ant excepted.} Q. “If you made such analysis, state its results 
with reference to the percentage of phosphorus, sulphur and silicon 
respectively contained in the iron so analyzed by you? A. It 
contained .90 per cent. silicon, .O28 per cent. phosphorus and a 
trace of sniphur.” The same objection, ruling and exception as 
before was taken by defendant to this answer. (Pols. 94, 96.) 
This was manifest error. 

15. The Circuit Court also erred in overruling the objections of 
the plaintiff in error and receiving the testimony thus objected to, 
of the witness Dillner, as follows: Q. “State what your means of 
knowledge are in regard to the percentage of phosphorus, sulphur 
and silicon in the iron sold and shipped to N. M. Hloglund’s Sons 
& Co.¢ A. We have trustworthy analyses of the ores from the 
Pershytte mines and of pig iron from Pershytte furnace, which 
verify the always excellent quality of the ore and the pig iron 
manufactured of it.” The defendant’s counsel objected to all of 
the. answer as hearsay, as giving the results of analyses made by 
chemists and not results within the personal knowledge of the 
witness. The court refused to reject the above portion of the 
answer, to which the defendant excepted. Q. “ What was the 
percentage of phosphorus, sulphur and silicon contained in 
the iron sold and shipped to N. M. Hoglund’s Sons & Co. 7”? 
A. “I do not know that there exists any special analysis of the 
pig iron now in question, It is not needed to have a special 
analysis made on every special parcel of pig iron that is sold trom 
our blast furnaces, particularly, as is the case with pig iron now in 
question, when it is made exclusively trom ores of Pershytte tines, 
on which, as well as on the pig iron manufactured trom them, there 
already exist trustworthy analyses that bear witness to the pure and 
excellent quality of both the ore and the pig iron.” Detendant’s 
counsel objected to all of the answer, except the first sentence, as 
Immaterial, as hearsay, and as a mere conclusion. Objection over- 
ruled. Detendant excepted. Q). “State whether or not the 
process employed by him (Fernquist), for such analysis was that 
employed in Sweden for the analysis of iron during the year 1578, 
and prior and subsequent thereto.” A. “It does not beseem me 
to give a description of Mr. Fernquist’s method of analyzing or its 
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details. But concerning his analyses, my own experience is that 
they are as vonscientiously, as exactly made in full harmony with 
the progress ot science.” Defendant’s counsel objected to all of 
the answer, except the first sentence, as immaterial and incom- 
petent. The court refused to reject the last sentence above given 
in the answer, to which ruling and refusal the defendant excepted. 
The witness in answer to the final er ss-Interrogatory of the defendant 
attached to a commission issued on behalf of the plaintiff to take 
his testimony, whether he knew any other matter or thing favorable 
to the defendant, answered as follows: “ My opinion is the 12,000 
ceutner Pershytte pig iron (in question) is an article of most excel 
lent quality. In mercantile respect I have no right to say anything, 
nor can I do so, as | have no knowledge of either the price or other 
conditions.”  Defendant’s counsel objected to the answer as not 
responsive, and as incompetent and immaterial, and declined to 
read it. Plaintiff's counsel proposed to read the first sentence of 
the answer. Objected to by defendant as hearsay, and as opinion 
and incompetent. Objection overruled and evidence allowed. 
Defendant excepted. (Fols. 104-109, 121, 122.) This was 
manifest error. 

16. The Cireuit Court also erred in overruling the objections of 
the plaintiff in error and receiving the testimony thus objected to 
of the witness, Capel, as follows: Q. “ What was the percentage 
of phosphorus, sulphur and silicon contained in the iron sold 
and shipped to N. M. Hoglund’s Sons & Co.¢ A. In the pig iron 
we made the pereentage of phosphorus is about .02, of sulphur 
02, and silicon is more varying, but it used to be about one per 
cent, and [ think that the pig-iron in question contained about 
these quantities. Defendant objected to this answer, as opinion and 
hearsay. Objection overruled. Defendant excepted.” (). “State 
whether this quality has changed materially during several year’s 
past, and if so, how? A. The quality of the ores has not changed 
materially during the past years. Detendant objected to the answer 
as hearsay andopinion. Objection overruled. Defendant excepted.” 
(Fols. 125, 127.) This was manitest error. 

17. The Cirenit Court also erred in overruling the objections of 
the plaintiff in error and receiving the testimony tlins objected to 
of the witness Sharples, as follows: Q. “1 wish to present for 
your judgment the following case: Samples are taken from differ- 
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ent pigs of iron of the same lot of iron, and one analyzed by 
different chemists with the following results (giving the results of 
eight different analyses.) (Fol. 181.) In your judgment to what 
extent would the result of those several analyses indicate a material 
variance as to the quality and constituent parts of the bulk of the 
iron from which the samples were respectively taken from the fol- 
lowing percentages: Silicon, 90; phosphorus, .03; sulphur, a 
trace? Objected to by defendant as incompetent and not within 
his sphere as a chemist. Objection overruled. Detendant excepted. 
A. I do not think that specimens taken from any one pig, 
on even ten pigs, would fairly represent a lot of 500 tons. Defen 
dent fnrther and specially objected to receiving this portion of the 
answer as mere inference on a matter not within the witness’ knowl- 
edge or expert nee, Objection overruled, Detendant excepted. 
Witness continued. This iron being made in small lots, in all 
probability not exceeding thirty or forty tons to one casting, and 
the lot being made up in this way of several days’ work, there are 
slight accidental variations in the working of the furnaee, in’ the 
ores, and in everything connected with it that may change the 
character of the iron to a tar greater extent than has been shown 
by these analyses which have been read.” (Pols. 181-2.) Q. “State 
whether or not in your judgment these analyses indicate a material 
variation in the quality of the bulk of the iron trom the quality 
which would be indicated by the analysis — for silicon, .90; for 
phosphorus, .03; and fer sulphur a trace? Defendant’s counsel 
objected thereto as immaterial, incompetent and not within his 
sphere as an expert, and also that the analyses mentioned have not 
been preved. Objection overruled. Defendant excepied. A. 
As [ recollect the figures that you have given from the four chemists, 
the average will be very close to the last analysis quoted. Q. What 
is your judgment as to the materiality of the variation in reference 
to the quality of the bulk of the iron# Defendant’s counsel 
objected on same grounds as betore, and also because it involves a 
conclusion of law as well as a conelusion of fact. Objection over- 
ruled. Defendant excepted. A. The average being the same, I 
should not say there was any variation,” (Fols. 183, 184.) Pre- 
cisely similar questions were put, answered and received under 
the same objections and exceptions, in relation to the other two lots 
of iron contained in the contract tor 300 tons, except that the 
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grounds of objection were stated more specifically as follows 
1. There is no proot of these analyses, or of the method, or of the 
manner in which the methods were pursued by the different chem- 
ists. 2. As incompetent and immaterial. 3. It is not within the 
province of a chemist as an expert. (Fols. 185-189.) This was 
manifest error. 

18. The Cirenit Court also erred in overruling the objection of 
the plaintiff in error, and receiving the testimony thus objected to 
of the witness-Chandler, as tollows: © Q. To what extent, in 
your judgment, do the results of the analyses contained in the 
table you hold in your land (referring to the table at page 78 of 
Error Book, down to the tripple lines, but not below them, as stated 
on the margin), indicate a variation in the quality of the bulk of 
500 tons of the G. P. H. iron, and 300 tons of the two other brands, 
‘from that shown by the guaranteed analysis, which are also stated 
in the table — assuming that the table shown you correctly states 
the results, and that the analyses were made up by competent 
chemists?” The detendant’s counsel. objected to the question as 
Incompetent, improper, and not a matter of opinion upon which a 
chemical expert can pass; that it is rather a question of experience, 
to be determined from the actual handling and using of iron, in the 
course of manutacture, by the manutacturers or persons in charge ; 
that it is a question to be determined by the jury, and not by the 
witness, and that the witness is not shown to be competent to give 
an opinion on the subject. Objection overruled ; defendant 
excepted. | “Answer. Not to ANY extent.” (Fols. 204,210.) This 


was manifest error. 


POINTS. 
I. 

The Cirenit Court erred as alleged ir the first assignment of 
error, in declining to rule as requested that the plaintiff, who was a 
mere agent of N. M. Hoglund’s Sons and Company, could not 
maintain this action. (Fols. 215, 323.) | 

The facts bearing on this point are undisputed. The plaintiff 
in his frst communication to the defendant of February 6, 1889, 
stating the ¢erms of sale and containing the anal ysxe s atterward 


referred to in the contracts, distinctly informed the defendant that 
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he was acting as the “agent tor N. M. Hoglund’s Sons & Co.. 
Stockholm.” (Fol. 153.) Again, in each of the contracts, one of 
which was made four, and the other tive days later (February 10 and 
February 11, 1850), it is stated that Lundberg, acted as “ agent for 
N. M. floglund’s Sons & Co., of Stockholm.” (Fols. 26,28.) The 
plaintiff himself, and Otto M Hoglund, testified that N. M. Hog- 
lund’s Sons & Co., of Stockholm, were the so/e owners of the iron, 
and that the plaintiff was merely aefing as their agent in the trans- 
action. (Fols. 140, 150, 171.) It was also proven by the same 
witnesses, called on behalf of the plaintiff, that the contraets were 
immediately reported by the agent to his principals, N. M. Hog- 
lund’s Sons X& Co., of Stockholu, and were ratified by them, who 
accordingly si shipped the iron expressly to fulfill these contracts.” 
(Fols. 141, 171, 172.) The plaintiff further testified that he had 
ho personal interest in the contracts—* no interest except as agent 
tor the company, acting as their servant ;” and had “ no interest in 
this suit except as their agent to entorece these contracts if passible.”’ 
(Fol. 172.) And the plaintiff, in his final notice of his intention to 
sell the iron on aecount of the defendant, dated December 4. 
ISSO, refers to “your contracts with me me as agent for N. M. 
Hoglund’s Sons & Co.” (Fol. 72.) 

The defendant availed itself of the prrst opportunity in the 
ansiver to Interpose the objectjon, that the plaintiff was not the 
proper party to bring the action, It alleged “that the contracts 
mentioned in the complaint were in tact -tgned and made by and 
between the defendant of the ove part and the firm or co-partnership 
of N. M. ILoglund’s Sons & Co., of Stockholm, in the kingdom 
of Sweden, of the other part, the plaintiff aet/mg merely as the 
ageni of said firm in negotiating and making said contracts; that 
the said firm of N. M. Hoglund’s Sons & Company were the 
real and sole OWE i's ot sald iron, reterred to in said contracts and 
in the complaint, at the time of the sale thereof, and are the sole 
owners of said contracts and of any and all claims and interests 
founded on or growing out of said contracts, and the plaintiff is not 
the owner thereot nor the rea/ party in interest as the owner of 
such claims or otherwise, and he is of the proper party plaintiff to 
this action, and therefore ought not to have or maintain the same 
against the defendant.” (See Answer, fols..37, 38.) After proving 


on the trial the tacts thus alleged, the defendant, at the close of the 
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plaintiffs evidence and again at the close of all the evidence, asked 
the court to direct a verdict tor the detendant on the specific 
ground, among others, that “the action cannot be maintained on 
the contracts, by or in the name of the agent.” (Fols. 215, 323.) 


|. It has been frequently recognized in this court, as a_ well 

settled rule of the common law, that an agent who discloses the 
name and residence of his prine‘pa/l is not liable personally on a 
contract for the paviment ot monev or the sale or purchase of 
movable property, and that the principal is the only person liable ; 
and that the prinecpal is also the proper person to bring an action 
on the contract against the opposite party, 

Whitney v. Wyman, 101 U. S., 392. 

Hitcheock v. Bachanan, 105 U. S., 416. 

Metcalf v. Williams, 104 U. S., 93. 

Post v. Pearson, 108 U. S., 418. 

Mechanics’ Bank v. Bank of Columbia, 5 Wheat., 

326. 
Baldwin v. Bank of Newbury, 1 Wall., 234. 
Oelricks v. Ford, 23 How., 49, 64. 


“Where the question of agency in making a contract arises there 
is.a broad line of distinction between instruments under seal and 
stipulations in writing not under seal or by paro/. In the former 
case the contract must be in the name of the principal and must 
purport to be his deed and not the deed of the agent covenanting 
tor him. In the latter case the question is always one of intent ; 
and the court, being untrammelled by any other consideration, is 
hound to give it etiect. As the meaning of the law-maker is the 
law, so the meaning of the contracting parties is the agreement. 
Words are merely the symbols they employ to manifest their pur- 
pose that it may be carried into execution. It the contract be 
unsealed and the meaning is clear, it matters not how it is phrased, 
nor how if is signed, whether by the agent for the principal or 
with the name of the principal by the agent, or otherwise. The 
intent developed is alone material, and when that is ascertained it 
is conclusive. Where the principal is disclosed, and the agent is 
known to be acting as ‘such, the latter cannot be made personally 
liable unless he agreed to be so.” 

| Whitney v. Wyman, 101 U. S., 395, 396. 
Hitchcock v. Buchanan, 105 U. 8., 416. 
Post v. Pearson, 108 U. S., 418. 
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And a disclosure of the principal is wanecessary in order to 
exonerate the agent where the other party has prior know/ledge ot 
the faets. ‘“ Where a person acts merely as agent of another, and 
signs papers in that capacity, that is signs them as agent, and the 
party with whom he deals has full knowledge of his ageney and of 
the principal for whom he acts, an erpress disclosure of the princi- 
pal’s name on the tace of the papers, or in the signature, is not 
essential to protect the agent trom personal responsibility.” 

Metcalf v. Williams, 104 U. $., 93, 97. 


* §¢ is by no means true that the acts of agents derive their 
validity from professing, on the face of them, to have been done 
in the exercise of theiragency. In the diversitied exercise, of the 
duties of a general agent, the liability of the principal depends 
upon the facets: 1. That the act was done in the exercise — ana, 
2. Within the limits of the powers delegated. These facts are 
necessarily inquirable into by a court aud jury.” The question 
is, Whether a certain act, done by the cashier of a bank (in this 


case signing a check in hisindividual name, where the name of the 


bank, however, appeared across the margin), was done in his official 


or individual capacity.” The appearence of the corporate name on 
the face of the paperat once leads to the beliet that it is a corporate 
and net an individual transaction, to which must be added the cir- 
cumstances that the cashier is the drawer and the teller the payee. 
The evidence on the tace of the bill predominates in favor of its 
being a bank transaction. But it is enowgA to establish that there 
existed on the face ot the paper, circumstances from which it might 
reasonably be /aferred that it was either one or the other. In 
that case it became indispensable to resort to extrinsic evidence to 


remove the doubt.” 
Mechanics’ Bank v. Bank of Columbia, 5 Wheat., 


“oe” *>+>™ 
edededmeded a 


So, “ where negotiable paper is drawn to a person by name, with 
addition of cashier to his name, but with no designation of the par- 
ticular bank of which he, was cashier, pare/ cesdence is allowable 
to show that he was the cashier of a bank which is p/acntef in the 
suit, and that in taking the paper he was acting as cashier and 
agent ot that corporation.”  “ Counsel very properly admit that 


such evidence would be admissible in suits upon ordinary simple 
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contracts, but the argument is that a different rule prevails where the 
suit is upon a promissory note or bill of exchange.” ‘* Banking cor- 
porations necessarily act by some agent, and it Is a matter of common 
knowledge that such institutions usually have an officer known as 
their cashier. His acts, within the sphere of his duty, are in 
behalt of the bank, and to that extent he is the agent of the cor- 
poration. Viewed in the light of these well-known facts, it is clear 
that evidence may be received to show that a note given to the 
cashier ofa bank was /ntended/ as a promise to the corporation, and 
that such evidence has no tendency whatever to contradict the 
terms of the instpament.” “The principle is that the promise 
should be understood according to the snfention of the parties. If, 
in frvth it be an undertaking ¢/ the corporation, whether a right or 
a wrong name is inserted, or whether the name of the corporation 
or some of its officers be used, it should be declared on and treated 


asa promise to the corporation, and as a general rule it may be 


-said that where enough appears to show that the parties intended 


to execute the instrument in the name of the principal, the form 
of the words is immaterial, because as between the original parties 
their jufention should govern.” **Our conelusion is that the evi- 
dence is admissible, and that (he suit was properly brought im the 
name ot the hank.” 

Baldwin v. Bank of Newbury, 1 Wall, 234 


239-241, 243 


“ An objection has been taken that, inasmuch as it appears that 
the plaintiff was a resident of New York and the contract was 
made at Baltimore by an agent, the presumption of law is that the 
credit was given exclusively to the agent, the principal being the 
resident of a foreign State; and hence, that the contract, in legal 
effect, was made with the agent and not with the principal, and 
the former should have brought the st.” “ It is, in all cases, a 
question of 7atention from the contract, explained by the surronnd. 
ing circumstances, such as the custom or usage of the trade, when 
such exists.” ‘In the present case, the broker’s note, which is 
approved by the defendant affixing the firm name, is too clear 
upon the face of it to adinit of doubt as to the person with whom 
the contract was made, The purchase is trom ‘J. W. Bell, agent 
tor Benjamin Ford of New York,’ and the case shows that Bell had 
full authority. The name of the principal is déselosed in the con- 
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tract, and the place of his residence, as the person making the sale 
of the flour, through his agent. This fixes the duty of perform- 
ance upon him, and evonerates the agent.” 


Oelricks v. Ford, 28 How., 64, 65. 


“Tt is equally true, that if the agent enters into a contract in his 
own name as prenespe/, he will be personally liable although the 
principal was disclosed to the other party; and in such a case 


parol evidence will not be admissible to econerate the agent.” 


Nash v. Towne, 5 Wall., 6990. 


But, on the other hand, although the principal was not disclosed, 
parol evidence of the agency will be received in order to «harge the 
principal, or to enable Adm to maintain an aet/on against the other 
party to the contract. 

Ford v. Williams, 21 llow., 287, 288 , 

N..J. Steam Nav. Co. v. Merchants’ Bank, 6 How. 
OSU, 381, 

Salmon Falls Manuf. Co.v. Goddard, 14 How. , 447. 


“Tf a party is «nformed that the person with whom he is dealing 


& 
is merely the agent for another, and prefers to deal with the agent 


personally on his own credit, he will not be allowed afterward to 
charge the principal ; but when he deals with the agent, w/thout 
any disclosure of the tact of his ageney, he may elect to treat the 
atter-discovered principal as the person with whom he contracted. 
The contract of the agent is the contract of the principal, and he 
nay stile or be sued thereon, though not named therein: and not- 
withstanding the rule of law that an agreement reduced to writing 
may not be contradicted or varied by parol, it is well settled that 
the pronezpal may show that the agent who made the contract in 
his own name was ect/ng tor him. This proot does not contradict 
the writing; it only explains the transaction. ‘Such evidence 
does not deny that the contract binds those whom on its face it 
purports to bind, but shows that it also binds another by reason 
that the act of the agent is the act of the principal.’ is 


Ford v. Williams, 21 Hlow., 289. 


“The court (in such cases) look to the substantial parties in 
interest, with a view to avoid circuity of action; saving, at the 
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same time, to the defendant, all the rights belonging to him if the 
suit had been in the name of the agent.”’ 
N. J. Steam Nav. Co. v. Merchants’ Bank, 6 How., 
381. 


“ Extraneous evidence is admissible to show that a person whose 
name is atlixed to the contract, acted only as an agent, thereby 
enabling the prine/pal either to sve or to be sued in his own name; 
and this, though it purported on its tace to have been made by the 
agent himself and the principal not named.” 

Salmon Falls Manuf. Co, v. Goddard, 14 How., 
454, 455. 


“The right of a party to maintain assumpsit on a promise not 
under seal, made to another for his benetit, is now the prevailing 
ruf/e in this country.” 

Hendrick v. Lindsay, 93 U. 8., 143, 149. 

[In a court of admiralty it has been held that a consignee of 
goods may /hef the vessel for their non-delivery in his own name, 
unless there is something to show that he has no cnferest in them. 
The libellant “is the consignee named in the bill of lading; and, 
in the absence of evidence to control the effeet ot that document, 
the property is presumed to be in him.” 

Lawrence v. Minturn, 17 How., 100, 106, 107 


“ The effect of a consignment of goods, generally, is to vest the 
property in the consignee; but if the bill of lading is special to 
deliver the goods to A for the use of B, the property vests in B, 
and the rofion must hy, brought in his MiLiite in Case of loss or 
damage. It the person to whom the goods are ordered to be 
delivered, 8 only (hn wefe net of the wh (ppe v, he has wo property an 
th ‘ie and etnnol pactintiten an aelion against the master for not 
bi lie ring the i, tor for dam Lye From negl et ece of the carrier. 
And if the goods are shipped at the risk of the cousignor, though 
the freight is payable by the consignee, the property remains in 
the former.’ | 

Grove Vv. Bnen, 8. How., 429, 439. 

Even if the rule in admiralty were also recognized by this court 
as applicable to an action at law (which is not the case) it would 
not relieve the plaintiff in the case at bar, as the preswmption 
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of legal interest in the consignee was overthrown by uncontroverted 
evidence given on the trial by the plaintiff and the consignors 
themselves. The plaintiff was thus aflirmatively proven to be a 
mere broker in the transaction ; and his re/ation to the real parties 
in interest, as well as the dervws of the contracts, so far as this ques- 
tion of agency is concerned, are precisely similar to those in a 
recent ease decided in this court since the admiralty cases,.and a 
case directly in point. 
Oelricks v. Ford, 25 How., 49, 59, 64. 

The same rule bas always heretofore been reeognized and entoreed 

in the Cireuit and District Courts of the United States, and in the 


Court of Claims. 
The. A. Cheesebrough, 3 Blatch., 305, 


Bank of Newbury v. Baldwin, 1 Clif., 519. 
Thatcher v. Winslow, 5 Mason, 58. 
Thompson v. U. 8., 9 Ct. of Claims R., 188. 


Per Netsoy, J. * The position of the libelants (who had filed a 
libel to recover damages sustained from the refusal of the master 
of the vessel to receive a CArgo ) is somewhat singnlar. They insist 
that the contract was in their own names, and not as agents, tor 
the purpose of maintaining the suit for an alleged breach of it; 
but that they had a right to ship the lumber in the name of their 
principal, and thus avoid any personal responsibility as respects 
payment of the freight. If they acted simply as agents, then they 
have no énferest in the subject-matter of the suit, and cannot main- 
tain it. It the contract was made in-their own names and not as 
avents, then their refusal to sé7p in their own names furnishes a 
suflicient excuse tor the conduct of the owner of the vessel.” 

The A. Cheesebrough, 3 Blatch., 307. 


Per Srory, J.: * | take it nef to be competent for a mere agent 
to maintain an action on a negotiable note in his bands, although 
it be with the consent of his principal. Tle must be the owner of 
the note or have soine swbstuntial (nterest therein. Prima facie 
indeed, the possession of such a note is evidence of the party’s being 
& holder for a valuable consideration, and he is not bound to prove 
by other evidence that he is such a bona de holder. But if it is 
admitted or proved aliunde that he is but a mere agent and holds 
the note as such, he is not competent to recover a judgment upon it 


in Ais own name.” 
Thatcher v. Winslow, 5 Mason, 58. 
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Per Cuirrorp, J.: ‘* The only question presented is, whether the 
corporation plaintiff can be permitted to introduce evidence to show 
that the person named in the note (payable to O. C. Hall, cashier), 
in taking it, acted on its account, and not in his private capacity. 
Under recent decisions in-this country it cannot be doubted that if 
the pavee had been described in the note as cashier of the Newbury 
bank the syit would have been well brought in the name of the 
corporation.” “ On the face of the note it appears that O. C. [fall 
was cashier, and with the agreement superadded to what is written, 
[ am of the opinion that the case must be viewed precisely as it 


-would be if the words * cashier of the bank of Newbury > had been 


written in the note; and on that state of the ease no doubt is 
entertained that it would. be competent tor the plaintiff to prove 
by parol evidence that the cashier, in taking the note, was acting 
as cashier and agent of the corporation.” ‘ Between the origina/ 
parties to a note or bill ot exchange, the general rule appears to be 
that the facts are open to inquiry, and, consequentiy, that an agent 
is not liable to be sued upon contracts made by him in behalf of his 
principal, if the name of the principal is d7se/osed and made known 
to the person contracted with at the time of entering into the 


contract.” 
Bank of Newbury v. Balwin, 1 Clif. 520, 521. 


* There is a further objection taken that the contract purports on 
its face only to be an agreement between the agent and the quarter- 
master, and not to bind the principals. But the cases authoritatively 
settle the fact that though the contract is made by the agent and 
though the name of the principal is not disclosed, ner even the 
fact that the agent is acting tor another, still the prineipal may 
maintain the action in his own name and give parol evidence of his’ 
interest dehors the terms of the written contract.” 

Thompson v. N. 8., 9 Ct. of Claims R. 198. 


2. The same rule has always prevailed in the courts of New York. 


Taintor v. Prendergast, 3 Ifill, 72. 
Kirkpatrick v. Stainer, 22 Wend., 244. 
Beebe v. Robert, 12 Wend., 413. 
Brockway v. Allen, 17 Wend., 40. 
Peutz v. Stanton, 10 Wend., 27i. 
Haight v. Sahier, 30 Barb., 218. 
Bellinger v. Bentley, 1 Hun, 562. 
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Green v. Skeel, 2 Hun, 485. 

Moore v. McClure, 8 Hun, 557. 
Gates v. Brower, 9 N. Y., 205. 
Dykers v. Townsend, 24 N. Y., 57. 
Coleman v. First National Bank, 53 
Briggs v. Partridge, 64 N. Y., 357, 3 
Hill v. Miller, 76 N. Y., 33. 
Whitford v. Laidler, 94 N. Y., 145. 
Knapp v. Simon, 96 N. Y., 284. 


N. Y., 388. 
58. 


“The contract was made by the agent without disclosing the 
name of his principal, who was a merehant residing at Hartford, 
Connecticut. The agent was a resident of this State. The 
question is whether an action can be maintained by the prenezpa/. 
[t may be admitted that whether the principal be considered a 
foreigner or not, his agent, omtteng to disclose his name, would be 
personally liable to an action.” © [f the seller be kept in ignorance 
that he is selling to an agent or factor, Tam not aware of a case 
which denies a concurrent remedy. On the other hand, I am still 
in want of an authority that, where an agent acquires rights ina 
course of dealing for Ais prineipa/, whether the latter be foreign 


or domestic, and his name its kept secret, the principal may net 


_* . . . 
sve to enforce those rights. [admit that the defendant is not by 


such form of action to be cut off from any equities h@ may have 

against the agent. So far the latter is considered as tlfe exclusive 

principal; but wo farther. Asa gener] rule, the latter cannot 

Inaintain an action in his owa name at all; and the cave ption will 

be found to arise trom cases where he has the rights @f Sad/ee or 
‘ 


some other rights ; not the mere powers of a naked age. 


Taintor v, Prendergast, 3 Hill, 72, 73: 


Where the agent of a foreign principal had been end on a pre- 
cisely similar contract, signed by the agent in his own Name, as 1D 
the case at bar, the Supreme Court, per Ch. J. N@son, said : 
“There can be no doubt a person acting as agent of a furesgn 
house is not responsible individually if he discloses hi§ principal 
and acts only in his behalf, any more than an agent of'a house in 
this country. There is no such distinction to be fovhd of any 
authority in the books, nor is there any reason to support it. [ft 
an individual desire the personal credit and liability of,the agent, 
he should make Anown the fact, and all parties will then under- 
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stand it; if he declines, the vendor can refuse to deal with him.” 
And on appeal the Court of Errors, affirming the judgment tor the 
defendant, per Verplanck, Senator, said: “ Until commercial con- 
venience gives evidence to the contrary by express, universal and 
notorious usage, or unless where such usage can be specially 
proved to exist in some particular branch of business, it is safer and 
wiser to adhere to the general and ordinary law of agency, keeping 
the known principal responsible where the agent discloses his 
name and acts avowedly in his behalf; and leaving it to the dis. 
cretion of the American trader to obtain the additional security of 
the factor or agent, or to give credit to him only, when he judges 
that to be the most for his own interest.” | 


Kirpatrick v. Stainer, 22 Wend., 245, 247, 263. 


“Where the name of the principal appears on the face of the 
instrument or contract, and it is evident that the agent did not 
intend to bind himself personally, but acted merely on behalf of 
the principal, it he acted by competent authority, the principal, 
and not the agent, will be bound.” 


Pentz v. Stanton, 10 Wend., 276. 


“The principle is well settled that, if the agent possesses due 
authority to make a written contract, not under seal, and he makes 
itin Ais own name, whether he describes himself as agent or not, 
or whether the principal be known of unknown, his principal may 
be made liable, and will be entitled to sue thereon 7m all cases, and 
the instrument may be resorted to for the purpose of ascertaining 
the terms of the agreement.” 

Nicoll v. Burke, 78 N. Y., 583. 


“It is very obviously true that an agent may make himself per- 
sonally liable on a contract made tor the benefit of the principal, 
and this he wl do if he contracts in his own name, and his prin- 
cipal is unknown. But when the relation of principal and agent 
is known to exist, and the fact that the agent is acting solely tor 
the benefit of such principal, the agent will not be bound unless 
the credit is given to him express/y and exclusively, and it was 
clearly Avs intention to bind ‘himself personally.” 

llaight v. Sahler, 30 Barb., 224. 
Bellinger v. Bentley, 1 Hun, 562, 
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An agent acting within the scope of his authorityy and d7sclos- 
ing his.agency will not be personally bound, except upon clear and 
explicit evidence of such an intention. ‘ 

Hall v. Lauderdale, 46 N. Y. 70. 
Butler v. Evening Mail Association, 61 N. Y. 634. 


“The rule (that parol evidence is inadmissible to clfange a writ- 
ten contract) does not preclude a party who has entered into such 
a contract with an agent from maintaining an actiow against the 
principal, upon parol proof that the contract was made in fact for 
the principal, where the agency was not disclosed by The contract, 
and was not known to the plaintiff when it was mafle, or where 
there was no intention to rely upon the ered t ot the*agent to the 
exclusion of the prineipal. Such proof dees not cogtradict the 
written contract. It superadds a liability against the‘principal to 
that existing against the agent. That paro/ evidence njay be intro- 
duced in such a case to charge the principal, while @ would be 
inadmissible to discharge the agent, is well settled bygauthority.” 

Coleman v. Natidnal Bank, 53 N.Y. 9393. 


“Tt must now be deemed to be the se/tled daw of thig court that 
a principal may be charged upon a written parol exéoutory con- 
tract entered into by an agent in his own name, within his 
authority, although the name-ot the principal does not aflpear in the 
instrument, and was not disclosed, and the party deal.tg with the 
agent supposed that he was acting for himself; and his doctrine 
obtains as well in respect to contiacts which are requited to be in 
writing, as to those where a writing is not essential tuéheir valid- 
ity. It is, doubtless, somewhat difficult to reconcile the doctrine 
here stated with the rale that parol evidence is nad nissible to 
change, enlarge or vary a written contract, and the argument upon 
which it is supported savors of subtlety and ae In some 
of the earlier cases the doctrine that a written cont®act of the 
agent could be enforced against the principal, was statéd with the 
qgualincation that it applied when it could be collecte from the 
whole instrument that the ¢nfeation was to. bind theb principal. 
But it will appear from an examination of the eased that this 
qualification is no /onger regarded as an essential p§rt of the 
doctrine. Whatever ground there may have been orlginally to 
question the legal soundness of the doctrine reterred to, it is now 
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too firmly established to be overthrown, and I am of opinion that 
the practical effect of the rule, as now declared, is to promote justice 
and fair dealing. There is a well recognized exception to the rule 
in the case of notes and bills of exchange, resting upon the law 
merchant.” 

Briggs v. Partridge, 64 N. Y. 362, 363. 


“It is claimed becanse the instrament is under seal and signed by 
the defendants in their 7ndividual names, without the addition of 
their official title, that they have made themselves persona//y liable 
for the pertormance of the covenant to pay the rent reserved in the 
lease.” “ We think that neither upon principle or authority can this 
instrument be held to be the contract of the endsvidua/s who have 
signed it. No case lias been cited, and we have discovered none, 
holding that in the absence of 4 personal promise or covenant, one 
signing acontract, who therein represcnés himself to be the agent 
of a disclosed and known principal, and who assumes to contract 
for such principal only, has been held personally liable upon the 
covenants contained in such contract.” 


Whittord v. Laidler, 94 N. Y., 148, 149. 


“ The effect of a purchase of property by an agent who does not 
disclose the name of his principal at the time of such purchase is 
to render the agent pe reonally liahle to the vendor for the purchase. 
price. The agent is under no legal or moral opligation to make 
such disclosure, and the only Consequence of an OMISSION, is to 
create a liability which he might escape by informing the vendor 
of the circumstances of his agency and the name ot the prinecpal, 


Knapp v. Simon, 96 N. Y¥., 288, 289 


‘*An agent employed to sell goods on comission isa mere broker. 
As such he is authorized to make contracts for the sale and deliv- 
ery of the voods, but is nof authorized to make such contracts in 


. ; P . . , 9 
his own name, nor to receive payne né tor the property sO sold. 


Dunn v. Wright, 51 Barb., 244, 250. 

Harrison v. Ross, |2 J. & S., 230, 236; affirmed, 
SON. Y., 646. 

Higgins v. Moore, 34 N. Y., 417. 

Easton v. Clark, 35 N. Y., 225. 

Bassett v. LLedener, 3 Thom. & Cook, 671, 675. 

S. C.,1 Hun, 274, 279. 
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4 
b 
‘The general rule is that the action should be bionght in the 
name ot the party whose /egal cnterest has been affected against 
the party who committed or caused the injury.” 
Beebe v. Robert, 12 Wend. 417. j 
1 Chitty on Pleadings, 1. 


{ 
q 
And it has always been held in New York that 4 mere agent, 


not having any bencficial interest in a contract, canpot maintain 
an action upon it in his own name. Before he can dp so he must 
prove that he has made a/vanees upon the goods, sold or has 


guaranteed the sale to his principal. 


Gunn v. Cantine, 10 Johns 387. 
Bayley v. Onondaga, etc., Ins. Co., 16 Hill 476. 
White v. (houteau, 10 Barb. 202. 4 
Green yv. Clarke, 12 N. Y. 343. 9 
Thompson v. Fargo, 49 N. Y. 188. ° 
Price v. Powell; 3 N. Y. 322. 4 
: t 
“ Where a contract purports on its face to have teen made by 


or with an agent, having no direct or beneficial inferest in the 


=e & 


transaction, the sa7Z must be brought in the name of the principal, 
as the contract is, in legal effect, made with him, and not with the 


agent.” 
Bayley v. Onondaga, ete., Ins. Co. 4 Hill 477. 
4 


sy 


rr . . ° oA. 
“The principal may always sue upon the contracts made by his 


avent, though he was nof known to the other party, atethe time the 
contract was made, as the principal, unless the agenf contract: in 
his own name under se¢/. An agen? can sue upon a céntract when 
he has a beneficial interest therein, or a spectral property in the 
thing sold. In a// cases the agent’s right to sue depefids upon the 
non-interference of the principal; Ae can come forwayd and sue in 
his own name, in ecclusjon of the agent’s right of ~ unless 


we governed 


the contract was under seal.” * The question must 
by the consideration, in whom the /ega/ ¢it/e was vest&l; tor Ae is 
the person who has sustained the /oss, if any, by the yegligence of 
the carrier, and whoever has sustained the loss is the proper party 
to call for compensation trom the person by whom he has been 
. . s3 
injured, 
Green v. Clarke, 12 N. Y., 351, 352. - 

“In this case the plaintiff never owned the money ordered to be 

sent to the consignee, and had no special interest in it. He was a 


-_ 


~~ 


nt, 


un 
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mere agent. The action was brought and tried upon the assump- 
tion that the plaintiff properly. collected and sent the money due 
trom the government to the Whites. Hence, if he simply fal- 
filled the orders of the owners, and sent the money to the con- 
signee bya suitable and proper conveyance, his duties and liabilities 
were discharged. He then had no further right or énterest in the 
matter.” And it was accordingly held that he could not maintain 
the action to recover of the carrier. 
Thompson v. Fargo, 49 N. Y., 191 


* Although the consignee is the presumptive owner of the prop- 
erty shipped, it is a presumption, which may be, and which was 
sufficiently refutied in this case. The property was not consigned 
to Hotchkiss as owner, but as the agent of the plaintiffs, who were 
the owners at the properly at the time of the alleged injury by 
the carrie! tg “ As the plaintiffs Were o@Hers, the suit Wis prop 
erly brought in their names. And as Hotchkiss was but an agent, 
he had no cnferest in the event of the snit, and was a competent 
witness for the plaintiffs.” 


Price v. Powell, 3 N. Y. 825 


3. The rule -is,the same in other States and tn England. 


Huntington v. Knox, 7 Cush., 371. 
Eastern Railway Co. v. Benedict, 5 Gray, 561. 
Bank of Bb. N. A. v. Hooper, 5 Gray, 567. 
Williams v. Bacon, 2 Gray, 383. 

Lerned v. Johns., 9 Allen, 419. 

Hunter v. Giddings, 9: Mass., 41 
Chipman v. Foster, 119 Mass., 189. 

Cutler v. Ashland, 121 Mass., 588. 
Goodenough v. Thayer, 132 Mass., 152. 
Byington v. Simpson, 134 Mass., 169. 
Garland v. Reynolds, 20 Me., 45. 
Simpson v. Garland, «2 Me., 40. 

S. C., 76 Me., 203. 

Koulback v. Churchill, 59 N. H., 296. 
Johnson v. Smith, 21 Conn., 627. 

Kean v. Davis, 21 N. J. Law, 683 
Bernshiouse v. Abbott, 45 N. J. Law, 5:1. 
Lacy v. Dubuque Lumber Co , 43 Lowa. 510. 
Sargent v. Morris, 3 Barn. & Ald., 277. 
Pigott v. Thompson, 3 Bos. & P., 147. 
Dawes v. Peck, 8 Durn. & E., 32U. 
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Beckham v. Drake, 9 M. & W., 79. 

Affirmed in Exch. Ch., 11 M. & W., 315. 
Green & Kopke, 18 Com. Bench. 549. 

8S. C., 36 Eng. Law and Eq., 396. ¢ 

Calder v. Dobell (L. R.), 6 C. P., 486. 

Gadd v. Houghton (L. R.), 1 Ex. Div., 374. 
Southwell v. Bowditch (L. R.), 1 C. P. Div., 357. 
Hayn v. Culliford (L. R.), 3. C. P. Div., 410. 
Irvine v Watson (L. R.), 5 Q. B. Div., 414. 
Doris v. Donaldson (L. R.), 9 Q. B. Div., 623. 
Ogden v Hall, 40 Law Times R., 751. 


4. The conflict is more apparent than real in the eases, in refer- 
ence to the rule. All of the authorities agree that it relates 
merely to contracts not under seal, but there is some diversity of 
opinion as to the erfent of its application to negotiable paper, or to 
contracts within the statute of frauds. In many, if not most of the 
cases, where the rule was apparently ignored, the contraets were 
made and signed by the avent without naming the principal, and 
the effort was, not to show which was in fact the contracting party, 
but to re//eve the real contraetor from his obligation bv evidence 
a/iunde that he was acting as agent. In other cases the eftort was 
to vary the ferms of the agreement and not to ascertain the real 

.* party, whether the signature of the agent represented his principal 
or himself. And in other eases still, the agent was held personally 
liable because of Fraud or ot lack of authority to bind the principal or 
of want of capacity on the part of the principal to make the contraet. 
Bat where it appears on the face of a contract, made by an agent, 
in Which the principal is named, that he acts as agent and /nfends 
to bind the principal, the law will give effect to the intention in 
whatever form it may be expressed. Applying these principles to 
the case ‘au bar, the sf/ufement in the body of each contract, that * I, 
Gustaf Lundberg, agent for N. MM. Hovland’s Sons & Co. ot 
Stockholm, avree to sell.” ete. (fols. 26. 28). was a d¢/sc/osure of his 
principals, and evidence of lus ¢atenfvon to aet for and to bind them 
in the transaction. Each contre as well as the /etter containing 
the analyses which was incorporated with and became part ot the 
contracts, and every subsequent communication from the plaintiff 
to the defendant, also contained the heading “ Gustaf Lundberg, 
agent for N. M. Hogiund’s Sons & Co., Stockholm.” (Fols. 72, 153, 


991, 293, 297, 298, 800, 393.) These facts were suttcient, although 


the ayent signed his individual name to the contracts, to make 
them binding on his principals, and to exonerate the agent. 
N. E. M. Ins. Co. v. DeWolf, 8 Pick. 54. 
Carpenter v. Farnsworth, 106 Mass., 561. 
Lampson, etc., C. v. Russell, 112 Mass. , 387. 
Chipman v. Foster, 119 Mass., 189. 
Goodenough v. Thayer, 182 Mass., 152. 
Simpson v. Garland, 72 Me., 40. 
Same Case, 76 Me., 203. 
Bellinger v. Bentley, 1 Hun, 5632. 
Hood v. Hollenbeck, 7 Hun, 362. 
Stearns v. Allen, 25 Hun, 558. 
Fowle v. \erchner, 87 N. C., 49. 
Deering v. Thorn, 29 Minn., 120. 
Green v. Kopke, 18 Com. Bench, 549. 
Same Case, 36 Law & Eq,, 396. 
Gadd v. Houghton (L. R.), 1 Ex. Div., 357. 
Southwell v. Bowditch (L. R.), 1 C. P. Div., 874. 


And the doctrine of these cases has recently received the dis- 
tinct approval of this court. : 
Metcalf v. Williams, 104 U. S., 93. 
llitcheock v. Buchanan, 105 U. S., 416. 
Post v. Pearson, 108 U. 8., 418. 
Whitney v. Wyman, 101 U. 8., 392. 


II. 

The Cireuit Court also erred as alleged in the third, fourth, 
fifth and sixth assignments of error, in charging the jury “ that 
it cannot be said that it was the /nfenfion of the parties that this 
warranty should be /éfera’ly and actually carried out to a a minute 
degree ;” * that it the variation was so minute, so infinitessimal that 
it did not aflect the quality of the iran tor the purpose for which it 
was to be used, then it must have been the ¢nfent/on ot the parties 
that the warranty was not to be literally, strictly and exactly 
carried out.’ andthat if “there was oo difference between the 
analysis accompanying the contract and the tron delivered which 
in any way aflected it, which in any way made it worse 
or less salable or less merchantable, then you have a right 
to say that there was a compliance with the analysis;” and 
further in declining to charge the jury that the defendant 
“was not bound to receive any of the iron under either 


contract, unless it all answered in fact to the description or quality. 
stated in the contract,” or ** that if the jury find that as much as 
one cast of iron in either of the brands in question contained more 
phosphorus than the limit stated in the contract, it was sufficient 
to justify the defendant in rejecting the same” —“ or that if “ one 
east of the iron in either of the lots contained more phosphorous 
than the limit stated in the contract, that was snfficient to reject 
the entire (ot under such contract.” (Fols. 331, 333, 339, 340, 344.) 

The substance of the evidence relating to the quality of the iron 
in controversy, and the de/efertous nature and effect ot phosphorus 
in the metal, is set forth in detail in the preliminary statement of 
tacts, The ( ne et of phosphorus in steel Is fr make it hrittle, and to 


render it ot comparatively littie value (fol. 21, 242, POL): and the 


strength of steel for he Mpering depends ion) the minim "qn ot 
phosphorus, ( ols. 246, 266.) * Che actual value of iron and steel 
tor use is largely dependent upon the amount of phosphorus con- 
tained in them. Swedish pig-iron, tor instance, which is the lowest 
in phosphorus, was worth thirty-five dollars a ten in the market, 
when ordinary Bessemer pig could be bought tor twenty-two dollars 
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aton.” (Fol. 252, 305, 306.) The phosphorus in the pig cannot 


be eliminated in the process of manutacturing steel, but all the 


> eee 


phosphorus is concentrated In the smaller bulk. (Pols. 247, 253, 
YH 4, YO.) The roth, however, containing 100 much phosphorus 
can be mixed with that containing a less quantity in the process of 
manufacturing steel sous fo obtain the mindum slandarad for the 
particular purpose. (Fols. 219, 236, 2389, 250, 266.) But if 
analyses | ditterent plas ot the sale lit or brand should disclose a 
variation in the amount of phosphorus contained in them, it 
would be necessary in using it to assvme that it all contained the 
highest percentage thus ascertained in any ot the pigs as otherwise 
the product of steel might be rendered unfit for the purposes 
designed. (Fol. 250.) Phosphorus, silicon, carbon and manganese, 
are all considered Avrdening elements in iron and steel, and, 
therefore, in determining ina given case whether a certain amount 
of phosphorus is harmless or detrimental, the amount of those 
elements must also be considered ; and there may be a larger per- 
centage of one when the percentages of the others are comparatively 
lower. (Pols, 240, 241, 245.) In making steel rails, boiler plates, 


springs and other lower grades of steel, in which as much as .1 (one- 
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tenth) of one per cent of phosphorus is allowable, the extreme limit 
of variation in excess is .01 (one-hundredth ot one per cent.) (Fols. 
254, 260.) And in the same ratio, where the contract calls for .03 
(three hundredths of one per cent), the limit of variation would be 
003 (three-thousandths of one per cent), so that the extreme limit 
of phosphorus tor practical use under that contract would be .083 
(thirty-three thousandths of one per cent), and under the other 
contract, which calls for 024, the extreme limit of phosphorus would 
be .027 (twenty-seven thousandths of one per cent). 

In the manutacture ot fo0/ steel, however, which isa higher grade 
than rail or springsteel,the effort is to keep the amount of phosphorus 
under 2 (two-hundredths of one per cent); and if it exceed .03 
(three-hundredths) it would be rejected and not used at all. Fols. 
263, 264, 313.) The variation, for use. from the limit named in 
the contracts, if the use or purpose had been specified, should not 
exceed .003 or .004 (three or four thousandths of one per cent). 
(Fol. 320.) And the tendency of the trade as well as the main 
effort of the manufacturer is to reduce the phosphorus as much as 
possible. (Pols. 265, 273, 307.) “ The detendant manufactured a 
very large variety both ot iron and steel, the largest outpat being 
in the shape of steel rails, but about 20,000 tons of merchant and 
special steels a year , and tor such special purposes the extreme 
limit of phosphorus is .04, and they try to keep it down to .08, but 
O34 is their usual formula.” (Fols. 244.) 

The principal question of tact litigated on the trial was whether 
the several brands of iron contained more phosphorus than the 
amounts stipulated in the contracts respectively. The plaintiff 
called five witnesses, having no extended experience im analyzing 
metals for phosphorus, which is a specialty, and requires practical 
as Well as theoretical knowledge, and who had made analyses of 
specimens of each brand of the iron; and two of .them, MelIntosh 
and Elliot, testified they had obtained, one as much as .082 and 
the other .0307 ot phosphorus from the brand N. B. G. P. H.; 
three of them, Sharples, Hills and Melntosh, testified they had 
obtained, one of them .041, another .033 and the third .032 of 
phospliorus from the brand 8S. B. V. E.; and two of them, Elliott 
and Melntosh, testified they had obtained, one of them .028 and 
the other .025 of phosphorus from the brand N. B. B. B. K. 
The defendant on the other hand called eight witnesses, who were 
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not merely theoretical chemists, but persons whose special employ- 
ment had been for years to make daily and weekly analyses of 
these metals for this element of phosphorus, in the great iron and 
steel manutactories of the country, and the lowest, result obtained 
by any of them was .0419 and the highest .0558 of phosphorus 
trom the brand N. B. G. P. H.; the lowest was .0334 and the 
highest .044 of phosphorus from the brand S, B. V. E.; the 
lowest was .040 and the highest .0503 of phosphorus trom the 
brand N. B. BB. K. (These results are contained in the table 
at page seventy eight of the reco:d book.) 

[t will thus be observed that the merits of the controversy 
related merely to infinitesimal differences and results, as they 
would appear to the average lay mind; but these minute differ- 
ences involved the most important practical consequences to the 
parties. The decision of the principal issues of tact depended 
upon the results of scientific processes of investigation conducted 
by professional experts, and, therefore, necessarily involved “ tech- 
nical rules of science,’ as well as the “general principles of 
commerce, of law, and of common sense.” We protest against 
the implication, in the charge, that tvere is any conflict between 
the rules of law and the rules of science. The law itself is a 
science, and is gradually untolding itself with the progress of civill- 
zation, in harmony with the principles of science. It, therefore, 
it was proven by “the technical rules of chemical science,” that 
the amount of phosphorus in the iron exceeded the contract limit, 
the law will accept the scientific demonstration, and enforce the 
rights of the parties accordingly under the contract. 

Indeed, there was no other satistactory method of determining 
their contract rights than by the scientific standards embodied in 
the contracts. The parties had mutually adopted the chemical 
analyses as the authorized means of ascertaining and measuring 
their duties and obligations. And the effect of such a stipulation 
in the contracts was “to entitle the purchaser to a commodity cor- 
responding, chemica//y, in all respects with the standard”; or, in 
the language of the court, “the precise right of the purchaser was 
to receive an article containing the chemical prope rfies cnumerated 
in the guaranty, and these in the proportions aud up to the degree 
of strength held out as a standard.” 

Allen v. Young, 62 Ga,, 617, 619. 
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“The quality of the ore cannot be up to the sample unless it be 
equal to it.” “ Nothing less fills the measure of the agreement.” 
“A contract to deliver goods of a defined quality is as capable of 
enforcement as any other contract ” 

Mining Co. v. Jones. 108 Penn., 65, 66. 


“The defendant was not engaged in buying iron to sell it with- 
out changing its form. The name of the brand, to it and its 
customers, was nothing; the guva//ty of the iron everything.. No 
ease has been cited, nor have we found one, opposed to the view 
that here was a warranty, on/y to be satified by tron equal in 
quality with that which the defendant had purchased.” 

Dayton v. Hooglund, 39 Ohio St., 671, 681. 


And it has been held that even where the goods tendered were 
erual in quality, but did not answer the description of the war- 
ranty as to brand or manufacture, there was ne performance ot the 
contract; as where the bill of sale called for “ foreign refined rape 
oil” * warranted equal to sample,’ and “the oil tendered corres- 
ponded with the samples given, which however consisted of rape 
oil adulterated with hemp oil,” and * was known in the market as 
rape oil.” 

Nichol v. Godts, 10 Hurls. and Gor., 191 

So where a contract stipulated tor the sale of 300 tons “of Madras 
rice to be shipped at Madras during the months of March and 
Apri], 1874” and the shipment commenced on the twenty-third of 
February and closed on the third of Mareh, it was held, although 
the rice was of the kind and quality deseribed, that it was not a 
compliance with the contract, and the purchaser could refuse to 
receive it. Per Lord Chancellor Carrns: “It is a mercantile 
contract, and merchants are not in the habit of placing upon their 
contracts stipulations to which they do not attach some value 
and importance.” “It is no answer to the literal meaning to say 
that it puts an additional burden on the seller, without a corres- 
ponding -henefit to the purchaser; that is a matter of which the 
seller and the purchaser are the best judges. Nor is it any reason 
for saving that would be a means by which purchasers without 
any real cause would frequently obtain an excuse for rejecting 
contracts when prices had dropped. The nontulfilment of any 
term in any contract is a means by which a purchaser is able to 
get rid of the contract when prices have dropped; but that is no 
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reason Why a term which is found in a contract should not be 
fulfilled.’ “If the construction be that which I have supposed, 
the plaintiff, who sues upon the contract, has not /aunched his 


case until he has shown that he has fendered that thing which has 
been contracted tor. and if he is waab/e to show that, he cannot 
claim any damages for the nonfulfilment of the contragt.” And j 
per Lord Brackrecern: “If the description of the article tendered, 
is different in «vy respect, it is not the article bargained for, and 
the other party is wef bound to take it; [think in this case what 
the parties bargained for was rice, shipped at Madras. Equally good 
rice might have been shipped a little to the north or a little to the 
south of Madras. And probably equally good rice might have 
been shipped in Febrnary as was shipped in’ March, and [ dare 
say equally good rice might lave been put on board another ship 
as that which was put on beard the Rajah of Cochin. But the 
parties have chosen, for reasons best known to themselves, to say: 
We bargain to take rice, shipped in this particular region, at that 
particular time, on board that particular ship, and defore the 
defendants can be compelled to take anything in fulfilment of that 
contract, it must be shown not merely that it is egual/y good, but 
that it is the sme article as they have bargained for, otherwise 
they are not bound to take it.” | 
Bowes v. Shand, L. R., 2 Ap. Cas., 455, 468, 465-6, 
468, 480-1 
The rule is well settled, in accordance with the charge of the 
circuit judge, that the analyses referred to and thus made part of 
the contracts constituted an explicit and eXpress MaAarrawly on the 
part of the plaintiff that the iron should.be of the guadty therein 
deseribed. 
Norrington v. Wright, 115 U. S., 188. 
Filley v. Pope, 115 U. 8., 213. 
Pope v. Allis, 115 U. S., 363. 
Davison v. Von Lungen, 113 U. 8., 40. 
Mayton v. Hoogland, 39 Ohio St., 671. 
Osgood v. Lewis, 2 Har. & Gill, 495. 
Lowber v. Bangs, 2 Wall, 728. 
Bach v. Levy, 101 N. Y., 511, 514. 
Hill v. Blake, 97 N. Y., 216. 
Hawkins v. Pemberton, 51 N. Y., 198. 
Bagley v. Cleveland & (o., 21 Fed. Rep. 159. 
Bowes v. Shand, L. R. 2 Ap. Cases, 455. 
Simond v. Braddon, 2 Com. Bench N. 8. 324. 
Josling v. Kingsford, 1:3 Com. Bench N. 8., 447. 
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1. In any event it was error to instruct the jury that if “ there 
was no difference between the analyses accompanying the contract 
and the iron delivered which in any way made it worse or less 
salable or less merchantable, then the jury have a right to say that 
there was a compliance with the analysis” or contract ; and again, 
“that if the varéation was so minute, so infinitesimal that it did not 
affect the quality of the iron for the purpose for which it was to be 
used, then it must have been the ‘ntention ot the parties - ° 
that the warranty was not to be /iterally, strictly and exactly 
carried out.” This was equivalent to telling the jury that if the 
iron was 7/ tor the purpose for which it was intended by the pur- 
chaser it was sufficient, although it did vot comply with the terms 
of the warranty. The court had exc/uded evidence offered by the 
detendant to show the particular purpose for which the iron was 
purchased (tol. 252), and had previously charged the jury, in speak- 
ing of the duty of the plaintiff, that he was “ mot required by this 
contract to turnish iren suitthle for any particular purpose, but 
only to furnish iron in accordance with the agreement.” (Fol. 330.) 
Evidence had been given, however, of the general course of busi- 
ness and of the articles manufactured by the defendant (fel. 244, 
245), and it had been proven that iron containing an excess of 
phosphorus could be wzced with iron containing a less quantity in 
the process of manutacturing steel, and thas obtain the requisite 
standard of steel for a given purpose (tols. 219, 236, 239, 250, 
266), and with this evidence before them the jury were told in 
effect that even if there was an excess of phosphorus above the con- 
tract limit, yet, if the variation was not sutticient to affect the iron 
tor the purpose for which it was to be used, or if it was still 
merchantable, they might find a verdict in favor of the plaintiff. 
But an article may be fit for some purposes, or for ordinary pur- 
poses and be merchantable or salable and not be the first quality or 
up to the standard fixed by the terms of a contract. 

Swett v. Shumway, 102 Mass. , 365, 369. 
Jones v. Just, L. R. 3 Q. B., 197, 203. 


2. It was, however, an error even on the infinitesimal theory to 
refuse to.charge that if as muci as one cast in either of the lots or 
brands of iron contained more phosphorus than the contract limit, 
that was sutticient tu entitle the defendant to reject the entire lot. 
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(Fol. 340.) Ithad been proved that one cast of iron contained from 
ten to fifty tons, according to the size of the furnace (fol. 248), and if 
there were no more than ten tons, with an, excess of phosphorus 
interspersed through either lot, the detendant would have been 
compelled to assume in using it that there was the same excess run- 
ning through the entire lot, as otherwise the product might be ren- 
dered unfit for the purpose designed. (Pols. 250.) Supposing 
there were ten tons of iron containing from .04 to .05 of phos- 
phorus scattered through the entire lot of 300 or 500 tons, thus 
requiring the detendant to use the entire brand on the assumption 
that it all contained the same high percentages of phosphorus—is 
it a debatable proposition that there was a breach of the warranty ¢ 
And yet this is the substance and effect of the instruction to the 


jury, upon which they are presumed to have rendered their verdict. 


IIl. 

The Cirenit Court also erred, as alleged in the twelfth and thir- 
teenth assignments of error, in receiving the testimony of the wit- 
ness Wuth to show that the quality of the iron was not injuriously 
itifected by the percentage of silicon found therein, although in 
excess of the contract limit (fols. 807, 308) ; and in retusing to rnle and 
decide as requested that the plaintitt could not recover on the con- 
tract of February 11, 1880, as it appeared affirmatively from all 
the analyses given in evidence that one, if not both, brands of iron, 
S. Bb. V. E. and N. B. B. B. K., contained more silicon than was 
stipulated forin the contract. (Hols. 216, 217.) The contract analysis 
called for .75 (seventy tive) hundredths of one per cent of silicon 
in these brands, aggregating 300 tons of iron (tol. 154). The plain- 
titt introduced in evidence only three analyses ot the S. B. V. E. 
brand tor silicon, made by Sharples, Hills and Elliot, showing the 
following resulis: Sharples 1.05, Hills .90, and Elliot 1.113, of that 
substance. All the analyses read in evidence by the detendant 
also show an excess of silicon above the contract limit. (They will 
all be tound in the sixth column of the table at page seventy-eight 
of the error book). 

These exceptions raise the distinct legal proposition upon undis 
puted evidence, whether the vendee may insist upon strict perform- 
auce of a condition precedent or warranty in the contract 
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of sale, or whether the vendor may escape under cover of the 
infinitesimal doctrine of variation. The legal aspects of the propo- 
sition have been considered and the cases cited under point IL. 
The parties themselves fixed the /im7t of silicon and made it a 
material matter by the terms of the eontract, and the simple ques. 
tion is whether the court may overrule the parties in determining 
the muteria/ity of the substance and extend the limit one jot or little 
beyond the letter of the contract. 


IV. 


The Cireuit Court erred. as alleged in the seventh, eighth, ninth, 
tenth and eleventh assignments of error, in making the several 
rulings in reference to the de/ay of the plaintiff in serving notice 
ot the contemplated resa/es of the property, and also relating to 
the subsequent de/ay and muinner of making such resales in receiv- 
ing the evidence, declining to direct a verdict for the defendant, 
submitting evidence to the jury, and refusing requests to charge the 
jury,.as hereinatter specified. (Pols. 155-161, 167-L70, 173, 176, 
324, 325, 327-329, 341-343. The facts in detail. bearing on these 
exceptions, are set forth in the preliminary statement, containing the 
substance of the evidence. It thus appears that the iron was 
received in New York, June’ 9, 1880 (fol. 176), and was trans- 
ported to Troy and the analyses made by defendant and reported to 
the plaintiff, at Boston, as early as June 25, 1880. (Pols. 177, 
281,282.) These analyses show that the brand N. B. G. P. UH. con- 
tained of phosphorus OAT (forty-seven thousandths of one per 
centum) instead of .03 (three-liundredths of one per centam); and 
the brands 8S. b. V. E. .042 (forty-two thousandths of one per 
ecentum), and N. b. B. B. WK. .049 (forty-nine thousandths of one 
per centum) instead of .024 (twenty four thousandths of one per 
centum), as stated- in the contracts. And the plaintiff was then, 
June twenty-tilth, ‘nformed that the iron was net up to the standard 
of the purchase or of the purpose tor which it was designed. (Fols. 
281,282.) June twenty-ninth plaintiff was agace informed in writing 
that defendant “could not consent to take the iron upon’ the 
purchase.” (Fol. 283.) July twentieth detendant explained more 
at large in writing why it cou/d not accept the iron, (Pols. 284-6.) 
August twentieti detendant again s/aéed to the plaintiff by letter that 


“the iron was subject to his order and to such charges as it had 
been subjected to.” (Fols. 286,287.) A few days afterward plaintiff 
went to the city of Troy (fols. 177, 178), and was there notified in a 
personal interview, as le himself testified, that defendant “ refused to 
receive the iron on account of its containing more phosphorus than 
the contracts stipulated.” (Pols. 166, 176) Plaintiff in the mean. 
time demanded trom time to time ot defendant payment of the 
purchase-price, which was refused. (Pols. 291, 293, 294.) His last 
demand of payment was inade by letter November thirteenth, to 
which defendant replied two days later, Nove nber fifteenth, “ reite- 
rating what it had previously stated that it could not receive the 
iron upon the contracts.” (Fol. 162.) Nearly three weeks later, 
December fourth, and more than five months after receiving the pfirst 


notice trom detendant that it refused to accept the iron, plaintift — 


notified defendant that “he should sel/ the iron and hold it 
responsible for the difference.” (Fol. 72.) But even then he 
did not proceed to sell the iron at public sule, nor at 
private — sale within a reasonable pe riod, but retained 
it as stock in store to await, not the demand of the trade or of the 
public, but the urgency or the convenience of his private business, 
doling it out at retail from time to time to his prrvate customers 
asa dealer in the article. (Pols. 158, 161, 168.) The jirst sale 
was inaide Mareh 21, ISS1, over three and « ha/f months after the 
notice in December, and nine months after the refusal of defendant 
to receive the iron; the second sale, five days later; the third sale, 
May sixteenth, the fourth sale, July twenty-fitth; the fifth sale, 
August fourth; the sixth sale, August sixth; the seventh sale, 
August twenty-fourth; and the last sale, October 3, L881, ten 
mouths atter the notice of resale, and over Sifteen months atter 
the first refusal to accept the iron. (Fol. 159.) During all this 
period the market had been dec/in/ng—it had tallen tour dollars 
per ton, While the resales were taking place trom March to 
October, 1881, as appears from the statement of sales. (Fol. 160.) 
The market had declined five or six dollars per ton from November 
I6, L880, to the tollowins spring (tol. 169), or, as plaintiff after- 
ward modified his testimony in answer to the promptings of his 
counsel, * between the summer and fall, trom the arrival of the 
tron” in June, 1880. (Fol. 170.) In either view there was a 
decline of at least nine or ten dollars per ton from the time of 
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the refusal to receive the iron to the time when the great bulk of 
it (782 tons) was resold in August and October, 1881; and the 
actual decline was probauly five or six dollars per ton in addition, 
from November, 1880, to March, 1881, as plaintiff first testified 
and then retracted, stating that. he could not give the price in 
November, 1880, from recollection, but Aad the data to show it 
which he wou/d produce, but never did. (Fols. 170,171.) There 
was no other evidence of the market value of the iron in November 
or December, 1880. 

Upon this evidence the court dec/ined to direct a verdict tor 
the defendant (tol. 324), and refused to hold as matter of law 
that there was an unreasonable delay either in giving the notice of 
resales or afterward in making the resales (fols. 324, 341, 342), 
but submitted it to the jury to say “whether or not the plaintiff 
did use dune diligence in disposing of it.’ (Fol. 337.) To all 
these rulings the defendant severally exeepted. (Fols. 324, 325, 
342.) These rulings, in their various aspects, present the legal 
proposition whether plaintiff was not guilty of unreasonable delay : 
(1.) In giving nofice of his intention to se/7 the iron on aecount 


.of the defendant. (2.) In subsequently making and completing 


the sales. (3.) Whether he was justified in his method of making 
the sales, limiting them to his regular eustomers in the line of his 
private business, which necessitated the long delay. And (4.) 
whether there was any legal proot of damages to submit to the 


jury. 


The general rule doubtless is, when the vendee retuses to accept 
and pay for goods sold under the contract, that the vendor may 
proceed within a reasonable time and resell the goods, and charge 
the purchaser with the ditference between the amount thus realized 


and the contract price. 
Pickering v. Bordwell, 21 Wis., 569, 
Tilt v. Le Salle Silk Co., 5 Daly 20, 26. 
Smith v. Pettee, 7 Hun, 334. 
Haines v. Tucker, 50 N. H., 307. 
Brownlee v. Bolton, 44 Mich., 218. 
Camp v. Hamlin, 55 Ga., 259 
Hughes v. U. S., 4 Court of Clms R , 65. 
Pott v. Flather, 16 Law J. N.S. Q. B., 366. 


jut what is a reasonable time? ‘“ May the vendor wait any 
length of time, speculating on the chances of the market, and when 
the price very greatly dec//nes, as in this case, sell, and call 


upon the vendee to make good the difference? It seems to us 
not.” ‘Now the plaintiff kept the wheat in this case some fifteen 
months after the default of the detendant. * * Perhaps he 
might have waited a short time after the expiration of the fifteen 
days, to see whether the defendant would receive the wheat as he 
said he would. But certainly he could nof wait fifteen months, 
until the condition of the market was entirely changed. He was 
bound to sell within a reasonable time in order to entit/e himselt to 
the right to cal/ upon the detendant to make up the loss.” 


Pickering v. Bordwell, 21 Wis., 572, 573. 


“This is undoubtedly the rule where the vendee absolutely 
refuses to receive the goods. Tie vendor cannot in such a case 
retain them upon a falling market, and when sold, hold the vendeec 
answerable for their subsequent déminuition in value. Ile must 
either sell them «af once or accept as the measure of his damages 
the difference between the contract price and their market value at 
the ¢ime when the vendee refused to receive them.” 


Tilt v. Le Salle -ilk Co., 5 Daly, 26. 


“The jury were charged that the measure of damages would be’ 


the difference between the contract price and the price obtained on 
the resale. The substantial eftect of. this instruction was to 
require the jury, in case of their being satisfied that plaintitis 
ought to recover, to accept the plaintiffs aecount and regard the 
price so stated as having been obtained at the sa/e made from two 
to three years after the transaction, as conclusive of the depreciation 
of the posts in value from the contract price. The instruction 
was not authorized by the evidence. At the outset it was matlersal 
to inquire whether the expedient of a resale, in view of the 
circumstances, Was within a reasonable time. But, apart from 
this, the case was barren of facts to afford any ground for argument 
that the real condition and the steps taken were such that, in 
justice, the price could be held binding on the purchasers. The 
state of facts in the record did not permit the application of the 
doctrine of vesale, and there is no occasion for a particular 
examination of it. It is now sufficient to say generally that the 
vendor's right of resale must be exercised in good faith, and in 
such tame and manner, and under such circumstances, and by such 
methods as will be dest ca/eulated to produce the fair value of the 
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property, and that in case he seeks to avail himself of it before a 
jury, it is ncumbent on him to adduce the necessary tacts to show 
that in exercising the right this manner was observed.” 


Brownlee v. Bolton, 44 Mich., 220, 221. 


The purchasers of 5,000 bushels of malt, to be delivered at the 
rate of 1,000 bushels per month, on the 25th of February, 
L860, refused to receive any more of the article under a contract 
made November 18, 1868. The vendors, after the expiration of 
the contract, used i portion of the malt, and offered to prove that 
they suld the balance in October, November and December, 1869, 
at the then market rates. “Upon the refusal of defendants to 
accept, the plaintiffs might at their option, within a reasonable time, 
have given notice to defendants and sold the property, either at 
auction, or in such way as to be ah/e to show that it sold for a fair 
price; and the price thus obtained, deducted from the contract 
price, would furnish the usual measure of damages. 7his was not 
done. It will therefore be necessary to ascertain the market value ; 
and then, we think, the proper measure of damages will be the 
difference between the contract price and such market value. It 
appears that the market price of malt was falling from December, 
1868, until the sales in Boston were made by plaintiffs in the fall 
of 1869. It becomes necessary, therefore, to consider at what time 
the difference between the contract and market prices shall be 
taken in fixing the damages.” “ We think the plaintiffs are en- 
titled to recover the difference between the contract price and the 
market value of the malt, that 1s, what it could hiave hee vi sold for 
At THE TIME the defendants were bound by the contract to recerve 
it. This would be at the rate of 1.000 bushels each month after 
the refusal, until the balance of the 5,000 bushels is covered by the 
estimate. That would be 1,000 bushels, March eighteenth ; 1,000 
bushels, April eighteenth ; 1.000 bushels, May eighteenth ; 1,000 
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bushels, June eighteenth.” 
Haines v. Tucker, 50 N. H., 313, 314. 


“The plaintiffs had the right to retain it until it could be sold, 
atter the defendants refused to receive the iron; and after making 
sale of it could recover the differerwe between its net proceeds and 
the price they were to receive for it, by the terms of the agreement 
trom the defendants. But to conclude the purchasers by the 


result of such a sale it should take place as soon after the refusal 
to accept the property, as that conld practically be made. That 
was not done in this case, but the iron was retained instore by the 
plaintiffs for a period of very near four months, and during this 
time the market price of that description of iron was continually 
depreciating. They could not keep it in store tor months as they 
did and then charge the loss caused by that delay upon the 
purchasers, for to that eatent it was not. the consequence of the 
defendant’s fau//, but of the plaintiffs 7ajudic/ous delay in the sale 
of the property.” 
Smith v. Pettee, 7 Hun, 335. 

The last case cited was reversed on appeal on a question of 
practice, that did not affect the ruie above stated. “ The referee 
finds that this sale was made wfhin a reasonable time after the 
breach, and for the market price at the time of sale. There is 
nothing in the tacts found showing any error in this conclusion, 
nor affording any material tor deciding, as a question of law, 
whether the ¢¢e was or was not reasonable. The length of time, 
the eireumstunces attending the sale, and the sfate ot the market, 
are not found. The only point, theretore, which the defendants 
‘an make in ¢iés court, in respect to this finding, is that there was 
no eviderce whatever to support ~~ 7 There was some proof in 
the case as to the efforts nade by them to se// the iron, and what. 
ever our opinion might be as to the weight of evidence, were that 
question betore us, we cannot say that the conclusion reached by 
the referee was so wholly unsupported by evidence as to Justify us 
in holding that it was an error of law, for which the judgment 
should have been reversed.” 

Smith v. Pettee, 70 N. Y., 13, 1/, 18. 


“Fruit trees were sold by written contract, at a stipulated price, 
to be delivered at a certain place, on a certain day, the price to be 
paid on delivery. They were tendered to the purchaser at the 
time and place, and he declined to receive them. Therenpon, the 
seller lingered forty days, and during that period sold them at 
auction. The testimony shows that they were worth at the time 
of tender, the price fixed by the contract, but the proceeds at 
auction amounted to only abont one-th/rd of that price. The mere 
fact is stated, in the evidence, that they were so/d at auction and 
brought so much. The plaintiff should enter into a more fudl an 
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minute accounting as to the auction, in order to use it as a final test 
of value. He ought to show when and where the auction took 
place, what notice of it was given, how the sale was conducted, 
who were the purchasers of the various lots, and at what prices. 
In respect to the conduct and proceeds of the auction, he is in the 
position of a party accounting, and ought to account fully and 
with reasonable particularity, by the production of satisfactory 
evidence on the trial.” 
Camp v. Hamlin, 55 Ga,, 259-262. 


The vendors in December, 1861, contracted to sell to the United 
States government a quantity of corn to be delivered within forty- 
five days or by the first of February following. They were ready 
to deliver, but only a part of it was accepted. “ At this time corn 
had fallen, so that if the claimants had sold this unaccepted quan- 
titv the difference bet ween the market and contract price would have 
been about ten cents per bushel.” Two or three months afterward 
che corn was shipped to other markets for sale, but in consequence 
of heating and decline in price brought only anominalsum., “The 
claimants elected to hold the corn for their own security and as the 
trustees of the defendant. In so acting, as trustees, they were 
bound to proceed in the manner prescribed by the well-settled rules 
of law. They had noe right to ship the corn to an unusual and dan- 
gerous market, nor to he/d what, under the circumstances, was a 
perishable article tor the ehanee of realizing a better price. We 
think that however well intended the claimants’ conduct was, it 
Was nevertheless of that improvident and SJ culative character for 
which the law holds vendors responsible. It follows that the 
claimants should only recover the fuzr profit they would have made. 
This we have found ten cents per bushel.” 

Hughes v. U.8.,4 Ct. of Claims R., 71-74. 


“ Plaintiffs on the 20th of October, 1845, sold the defendant 
twenty railway shares at twenty-five shillings premium, no day 
being mentioned for delivery of the serip. On the twenty-first 
of October the shares had fallen to tourteen shillings premium, 
and on that day defendant gave notice that he should not take the 
shares. On the twenty-second the shares were at eight shillings 
premium, and the price continued to tall till the sixth of December, 
when the plaintitts so/d the shares at seventeen shillings, discount. 
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An action being bronght tor breach of defendant’s contract: /eld, 
that the proper measure of damages was the difference in price 
between the twentieth and twenty-second of October. 

Parrerson, J., tocounsel: “ You can hardly contend that vou 
might wart tor any period in order to sel7. If the shares had risen 
in value, and there had eventually been a profit on them, your 
argument would go to show that the detendant conld have sued the 
plaintiffs for the difference. If the plaintiffs could wact for any 
time in order to see how the market would turn, the reciprocity 


would be all on one side.” 
Pott v. Flather, 16 Law Jour. (N.S. Q. B.), 368. 


While the courts in this country generally recognize the right of 


the vendor to resell the property within a reasonable time after 
tie default of the vendee, and to charge him with the difference 
between the proceeds of the sale and the contract price, there 
is a great diversity in the decisions of different States as to 
the extent and the manner of enforeing the right In some 
States a particular notice of the time and place of the resale is 
indispensable, while in other States only a general notice of an inten- 
tiog to resell on account of the vendee Is required ; and in one or 
two instances it has been held that no notice whatever is .ecessary. 
In some States it has also been held that the resale must be made 
in the same market where the delivery was to take place under the 


contract, but the general current of authority is that it may be- 


made elsewhere in the best market for the article at the time. But 
it is by no means the settled doctrine in England that a resale may 
be made at all on account of the purchaser. Such a proceeding by 
the vendor is held to be a rescission of the contraet. 
Benjamin on Sales, 2d American ed., $$ 787, 794 
and cases cited. 

If, however, the general rule prevailing in ‘this country is to be 
recognized and enforced by this eourt, it-is important that the 
right of resale should be properly restr/cted, so as not to bring it 
in conflict with other established rules of law. If the vendor may 
follow his own inclination and convenience in disposing of the 
property, he is vested with the }) wero change the pule or damages 
in this class of cases in his own discretion. He may take the risk 
of a rising valuation, or hold the vendee to the hazard of a 
continuous decline in the market. And it the rulings of the 
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Circuit Court be affirmed, the measure of damages in this ease is 
the difference between the contract price and the market value in 
August and October, 1881 (when the great bulk of the iron was sold). 
But if any principle can be regarded as settled by the concurrent 
voices of the judicial tribunals. it may be assumed that the 
vendor’s right of recovery, when the vendee refuses to receive 
and pay for property, is limited to the difference between the 
contract price and the market value at the time of the default, 
which was in June, or at furthest in November, 1880. 

Gordon v. Norris, 49 N. H., 373. 

Dana v. Fiedler, 12 N. Y., 40,48. 

Cohen v. Platt, 69 N. Y., 348. 

Williams v. Jones, 1 Bush., Ky., 621. 

Girard v. Taggart. 5 Ser. & Rawle, 19. 

Andrews v. Hloover, 8 Watts, 239. 

Ganson v. Madigan, 13 Wis., 67, 72. 

Allen v. Jarvis, 20 Conn., 39. 

Valpy v. Oakely, 16 Ad. & El., 941. 

Boorman v. Nash, 9 Barn. & Cr., 145. 

Shaw v. Holland, 15 Mees & W. 136. 


A brief reference to the cases which have recognized the right 
of resale will show that the courts have endeavored, with varying 
success, to enforce the limitation for which we eontend 

In Stewart v. Contz (8 Mees. & Welsb., 160), e/ght days was 
held a reasonable time to resell steck after the purchaser had 
refused to receive it 

In Crooks vs. Moore (1 Sandf., Superior C. [R., 297-299, 303), 
there were two contracts, the time of delivery in one being February 
twentieth, and in the other March 1,1847. The purchaser himself 
asked tor delay, prom iS/NG to accept and pay from day to day for 
six days after maturity ef the latest sale. The vendor then gave 
notice of resale and sold the iron on the eighteenth and nineteenth 
In that 
case the iron was turned over to a regular broker in the trade and 


of March, “ten or twelve days subseqnent to the notice.” 


vy olfered “to all the other 


_ 


disposed of in the usual manner, bein 
dealers, and every effort made to get the best price.” (See state- 
ment of testimony, page 293.) 

In Sands v. Taylor (5 Jolins, 395), a eargo of wheat was sold by 
the master to the defendant, at the port ot New York, on the 
20th of December, 1807. After a part had been delivered the 


he: 


cE ene a eam daemon 
. et " ~ eee ante ee 
ie a ee oe ha gee IE 


— Vitae. 


52 


rest was rejected. As soon asthe vendor in Virginia was informed 
and could reasonably act, on the second of February following, he 
gave notice of resale for the eleventh ot February, when the sale 
took place at auction, after being publicly advertised. 

In Girard v. Taggart (5 Ser. & Rawle, 19, 20), as appears from 
the preliminary statement of facts, the original sale of teas was 
made December 23, 1813, and the delivery tendered and retused 
the following Wednesday. Notice was then given of the resale 
which took place at auction on the tenth day of January following. 
This was about twelve days atter the refusal. 

In Andrews v. ILorner (8 Watts, 239), the. resale of the lumber 
was immediately atter the refusal of the purchaser to receive it. 
And in that ease the resale was not regarded by the trial court nor 
accepted by the jury as conclasive. “ Though a resale is a con- 
venient, and often a satisfactory means, it does not follow that it 
is the only one. Whatever be the fairness of a public sale as a 
test of value, it is obvious that a private one for account of a prior 
vendee is less so, inasmuch as the vendor has no motive to press 
for the highest price.” (Pave 241.) 

In McCombs v. Mektenna (2 Watts & Serg., 216), the time of 
delivery and refusal to pay for clover seed was the Ist of February, 
1889, and the resale took place on the fourteenth of the sare 
month. But the resale was not received as conclusive evidence. 
* A resale is a usual mode to ascertain the difference between the 
contract-price and the value of the article when the vendee refuses 
to accept it. But it is not the only mode, nor, even when it takes 
place, is it decisive. The Jury may, as was the case here, have 
evidence of other kinds to show the value, and are to judge in the 
best manner they can from the whole case.” (Page 219.) 

In Tilt v. Le Salle Silk Co. (5 Daly, 20-22), the delivery of the 
silk was tendered and refused on the 17th of December, 1°70. 
But the refusal was reconsidered by the purchaser, who, in Feb- 
ruary following, “thought he would take it in a few days;” and 
“it was kept from Febrnary to May with the wnaderstunding that the 
purchaser was to send for it,” when notice was served that it would 
besold at public auction on the tenth of May. It was sold accordingly 
and bid in for the original purchaser. (Pages 25, 26.) Per Daty, 
Ch. J.: * We cannot say, as a matter of law, that the plaintiffs 
were not justified in holding it for two months, or, to express it 
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differently, that there was, under the circumstances, unreasonable 
delay on their part in not selling it before the expiration of that 
period. If Simpson, after this conversation in February, had 
informed them of a fine! conclusion on his part not to take it, then 
it would have been ofherwise, and it would have been cncumbent 
upon them to se// it tor the Jest price they could obtain at the 
earliest practicable period thereafter.” (Page 27.) 

In Lewis v. Greider (49 Barb., 607, 610, 638), the purchaser 
refused to fulfill his ebntraet on the 15th of March, 1865, and notiee 
of resale of the barley was given the same day. Being unable. to 
sell it at the place of delivery, it was shipped to the city of New 
York as soon as navigation opened in the spring and sold there, 
so that the avails were received on the twenty-seventh of May. 

In Pollen v. Le Roy (30 N. Y., 549, 554, 555), the purchaser 
retused to receive the lead on the 6th of July, 1853, notice of resale 
was given onthe next day, and the sale was made on the thirteenth 
of July —all within a week. 

In Duston v. McAndrew (44 N. Y., 72), the resale was made 
“in less than one month trom the time the defendant refused to 
take the hops.” (Page 79.) | 

In Lindon v. Eldred (49 Wis., 305), the default of the purchaser 
occurred on the 29th of December, 1876, notice of public sale was 
published on the fifteenth of the following January, and the resale 
took place pursuant to the notice on the twentieth of the same 
month. (Page 314.) 

In Applegate v. Hogan, (9 B. Monroe [Ky. |, 69), the resale of 
the “corn was a few days” after the tender of delivery and 
refusal by the purchaser. 

In Bartley v. New Orleans (30 La. An., 264), the tender of 
delivery, refusal to accept the timber, and notice of resale were 
made on the 17th ot June, 1875, and the resale took place on the 
following second of August. 

In all of the Massachusetts cases the resales were promptly made 
atter the defaults occurred, so that no question has ever arisen 
there as to what is a reasonable time. 

If this be sound doctrine, the court below erred on the trial in 
the following rulings: 

1. In receiving in evidence the amounts obtained from the 
resales and the market rates at the dates of the resales, as legal 
evidence of damages. 
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2. In refusing the request to charge the jury that the long delay 
in making the resales atter the motvee was given and the sales were 
commenced, was an unreasonable delay. 

3. In ruling that the evidence of the proceeds of resales, and the 
facts that such proceeds were the market rates at the dates of such 
resales, were /ega/l and sufficient proof of damages to warrant the 
jury in finding a verdict tor the plaintiff. 

4. In submitting to the jury upon this evidence, whether the 
notice of intention to resell the property on account of the detendant 
was given in a reasonable time after the refusal of the defendant to 
receive theiron , and whether the resa/ex were made in a reasonable 
time after such retusal and notice. 

5. In charging the jury, as matter of law, that if the final refusal 
of the detendant was given on the fifteenth of November then the 
notice ot intention to re-sell the property on the fourth of December 
was given within a reasonable time. 

6. In any event it was error for the court to charge the jury that 
in deciding the question of reasonable time they might consider 
“whether there was a determination ou the part of the plaintiff to 
ahandon all claim against the defendant during that time:”’ mee 
during the interval that elapsed there was an effort on his part to 
induce the defendant to vecerve the iron,” 

This was equivalen' to telling the Jury, as matter of law, that it 
was a reasonable time, because the plaintiff had urged the detend- 


ant from time to time to accept the iron and demanded payment 


notwithstanding its refusals. Tt was in facet permitting the plaintiff 


to determine the question of reasonable time for himself, and 


putting the defendant at his mercy. 


V. 


The Cireuit Court also erred, as alleged in the fourteenth, fif- 
teenth and sixteenth assignments of error, In receiving, under 
objection, the testimony of the witnesses Fernquist, Dillmer and 
Cassel relating to the quality of ofher iron marked G. P. I. and 
manufactured in 1IS7S8, two years prior to the iron in question ; 
and especially in receiving mere hearsay upon that subject. 


_ 


(Fols. 94-97, 104-109, 121, 122, 125-127.) 
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1. The plaintiff was thus permitted to read in evidence (on the 
assumption that all of the iron made in the same furnace trom the 
same ore for years before the iron in question was manufactured, 
was of the same quality), a chemical vna/ysis of G. P. H. iron made 
two years prior to the contracts of sale to the defendant, as proof 
of the quality of the iron in controversy. And that analysis of 
IS878, showing .90 of silicon, .028 of phosphorus and a trace of sul- 
phur, was admitted to prove that the iron in qnestion, made two 
vears later, was in accordance with the contract analysis. The 
objection was distinctly raised “that it did not appear that the 
iron thus analyzed was a part of the iron in question, or was iron 
from the same furnace during the same year; and that it was im- 
material and incompetent evidence to prove the quality of the iron 
sold to the defendant.” (Fols. 77, 93-96.) 

ihe two leading experts, sworn as witnesses for the plaintiff, 
Sharples and Chandler, plainly contradicted the assumption 
upon which the evidence was received. Their testimony was in 
accordance with the plaintiff’s theory of the case that there were 
variations enough, even in successive casts of iron from the same 
ore on the same day, to account for all of the differences in the 
several analyses read in evidence. (Fols. 182,183, 211,212.) And 
yet the jnry were permitted to consider an analysis of iron made 
from ore taken trom the mines /wo yerrs betore, as competent and 
satisfactory proof that the 500 tons of iron of ISSO contained dese 
phosphorus than the limitation fixed upon by the parties in the 


contraet ! 


2. But if the analysis was competent it was certainly improper 
to receive the testimony of Dillner and Cassel to corroborate the 
chemist and the results of his analysis. Neither of them were 
chemists, and neither had ever analyzed this or any other iron; 
and neither of them had any personal knowledge of the correctness 
ot the analysis or ot the real propot thons of phesphorus, silicon and 
sulphur coutained in the iron. Their testimony, in this respect, 
was /earsay, as admitted in their depositions, (Fols. 104-109, 
113, 118-122, 125, 127.) In answer to the question as to his 
rnEANRS OF knowledge ot the percentages of phosphorns, silicon and 
sulphur in the iron in question, Dillner deposed that they had 
+onstworthy analyses” of the ores and iron manufactured from i, 
and although they had no analyses of the iron in question such 
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‘*trustworthy analyses bore witness to the pure and excellent 
quality of both the ore and the iron.” (Pols. 104-106) He 
further deposed that he was not a protessional chemist (fol. 121), 
had never made an analysis (fol. 119) and never made any special 
or practical tests of the iron (fols. 108, 120), and yet he was allowed 
to testify that Fernquist’s analyses were “ trustworthy ” and were 
“made conscientiously, exactly and in fall harmony with the 
progress of science.’ (Fols. 104-106, 109.) Cassel also deposed 
that his means of knowledge of the percentages of phosphorus and 
other elements were “ previous analyses of the iron they mann- 
factured.” (Fol. 125.) Tle was not a chemist, had made no tests 
(fol. 131), and had no recollection of the quality of the iron in 
question (fol. 130), or that the ore from which it was made had 
been analyzed. (Fol. 129.) But he was permitted to testify 
that “in the pig iron we made the percentage of phosphorus is 
about .02, of sulphur .02, and silicon more varying, but it rsed to 
be about one per cent; and [ think that the pig cron in question 
contained about these quantities.” (Fol. 125.) 


. VI. 


The Circuit Court also erred, as alleged in the seventeenth and 
eighteenth assiviments of error, Ip receiving, under objection, the 
testimony of the witnesses Sharples and Chandler, as professional 
experts, to prove that there Wis 240 variation, or no mate rial Varlu- 
tion, as indicated by the resu//s ot certain analyses read to them of 
samples trom the iron in question, in the gua/ity of the bu/k of the 
Iron under each contract trom the quality s¢¢yudated tor in the 
contract. (Fols. 181-189, 204, 210.) 

The results of eight analyses made by different chemists from 
diflerent samples of the iron were read over to the witness Sharples, 
varying from a faint trace (not capable of weight) to .052 of phos- 
phorus (fol. 181), and he was asked “to what extent in his judg- 
ment the resv/ts of those analyses indicated a material variance 
as to the quality and constituent parts of the du// of the iron trom 
which the samples were taken from the percentages” stipulated in 
the eontract tor 500 tons (fol. 181); which he answered, after 
much travail, that he “should not say there was any variation.” 
(Fol, 184.) The same opinion evidence was received in retererce 
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to each of the other brands of iron contained in the other contract. 
(Fols. 185-189. ) 

The table of analyses (page 78 af error book), down to and 
including that of Eaton, above the triple lines (those below the 
triple lines having been proved atterward), was shown to the 
witness Chandler, and he was asked “ to what exfent, in his judg- 
ment (he having made none of the analyses himself, nor any other 
analysis of the ‘ron in question), those results indicated a variation 
in the gua/ity of the bu/k of 500 tons, and of 300 tons, from the 
guaranteed analyses ;** to which he answered, *‘ not to any extent.” 
(Fols. 2 4, 210.) 


1. Assuming that the witnesses were competent, and all of the 
analyses properly proven, the evidence was improper, as not calling 
for an opinion on a mere question of skill or science, but for a 
qeie ral conclusion involving the decision of a mixed question ot 
law ana fact. Whether there Wiis any variation in the quality ot 
the du/h ot the iron from the standards contained in the contraet 
analyses, Wus 4 question ot fact to be determined trom. the weight 
of evidence, and whether there was a matersa/? variation was a 
question oft law : and neither of them Was a qgurstion of skill or 
science, as those terms are used in the law of evidence. The 
jury were the exclusive judges of the fact acting under the guedance 
of the court: and it was their province to weigh the evidence and 
determine, in the light of the rules of law laid down by the court, 
whether there was a material variation from the terms of the 
contracts. It was absurd to permit two chemical experts to 
practically determine the whole controversy. 

These experts were competent merely tu ascertain and testity to 
the tact, how much phosphorus was cuntained in the sajnples analyzed 
by them. This was a tact which could be ascertained only by a 
chemical analysis, and hence a chemist could be properly called to 
prove the dite thod pursued and the r¢ sults obtained from his analysis. 
He could hot pass’ an opinion Upon any othe és analysis than his own 
unless he condemned the process itself as unscientific or he was 
present when it was made, and verified the process himself. And 
certainly he should not be permitted to usurp the functions of the 
court and jury, by assuming that all of the analyses were correct, 
or sutticiently so for the purposes of the action, and, notwithstand- 
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ing the differences in the analyses, deciding that there was no 
material variance trom the contract stipulations of the partes. 
Ferguson v. Hubbell, 97 N. Y., 507. 
People v. Miller, Of N. oe 408, 
Jefferson Ins. Co. v. Cotheal, 7 Wend., 72. 
Franklin Ins. Co. v. Gurner, 100 Penn., 267. 
N. E. Glass Co. v. Lowell, 7 Cush., 319. 
Lincoln v. Barne, 5 Cush , 590. 
Mayhew v. Fullner, ete., 76 Me., 100, 111. 
Lime Rock Bank v. Hewett, 50 Me., 267. 
Knoli v. State, 55 Wis., 249. 
Hardy v. Chesapeake Bank, 51 Md., 566. 
Moore v. Chicago, ete., R. R. Co., 65 Lowa, 505. 
Hoevner v. Koch, 84 I11,, 408 
Yost v. Conroy, 92 Ind., 464. 
W yily v. Guzan, 60 Geo., 596 
Kirby v. Ins. Co., 9 Lea., 142. 
Milwaukie, ete., R. R. Co. v. Kellogg, 94 U. S., 469. 
U. S. v. Willard, 1 Paine, 539. 
The Blackstone, 1 Lowell, 485. 


“ The qnestions related to a v/ta/ point in the case The witnesses 
were asked their opinions upon a contro//ing issue which was to be 


determined by the jury. In answering the questions they did not 


testify to facts, and they did not tell what thev knew -as matter of 


knowledge. They simply expressed OPtHNtOns which were Hused 


upon te facts (results of the analyses) as they existed.” “ Wit- 
nesses who are skilled in ANY screnee, art, trade or occupation, may 
not only testify to facets but are sometimes permitted to give their 
opinions as experts. This is permitted because such witnesses are 
supposed, from their experience and study, tu have peculiar know l- 
edge upon the subject of inquiry which jurors generally have not, 
ana are thus Ssilpp sed to hye ore capable oft draw ine conclusions 
trom facts, and to base opinions upon them, than Jurors generally 
are presumed to be. Opinions are also allowed in some cases 
where, from the nature of the matter under investigation, the facts 
cannot be adequate ly price d betore the jury Sous To impress their 
minds as they impress the minds of a competent, skilled observer, 
and where the facts cannot be stated or described in such language 
as Will enable persons not eye-witnesses to form an accurate Judg- 
ment in regard to them, and no better evidence than such opinions 
is attainable. Dut the opinions ot experts Cannot be received 


where the ingucry is into a subject, the nature of which is not such 
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as to require any pecu/iar habits or study in order to qualify a 
man to understand it. It is nof sutticient to warrant the intro- 
duction of expert evidence that the witness may know more of the 


mo 


? 


subject of inquiry, and may hetter comprehend and appreciate it 
than the jury; but to warrant its introduction, the suhject of the 
inquiry must be one relating to some trade, profession, science or 
art in which persons instructed therein, by study or experience, 


o 


may be supposed to have more skill and knowledge than jurors of 
average intelligence may be presumed generally to have. The 


af 


jurors may have /ess skill and experience than the witnesses and 
yet have enough to draw their own conclusions and do justice 


— 


between the parties. Where the facts can be placed before a jary, 
and they are of such a nature that jurors generally are just 
as competent to form opinions in reference’ to them and 


draw inferences from them as witnesses, then there is no 


f 


occasion to resort to expert or opinion evidence, To require 
the exclusion of such evidence it is not needed that the jurors 
should be able to see the tacts as they appear to eye-witneses, 


or to be-as capable to draw e@onclusions from them as some wit- 
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nesses might be, but it is sufficient that the faeta ean be presented 
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in such a manner that Jurors of ordinary intelligence and expe- 
rience in the affairs of lite can appreciate tiem, can base intelligent 
judgments upon them, and comprehend them sufficiently tor the 


ORI 


ordinary administration of justice. The rules admitting the 
opinions of experts should not be annecessarily extended. Experience 
has shown that it is much safer to confine the testimony of wit- 
nesses to facts in all cases where that is practicable and leave the 


| 
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jury to exercise their Judgment and experience upon the facts 
proved.” “It is generally sater to take the judginents of unskilled 
jurors than the opinions ot Aired and generally biased experts.” 


Ferguson v. Hubbell, 97 N. Y¥., 512-514. 


“The issue was was not whether, in the opinion of witnesses, or 
ot a class of people, the photographs were indecent or obscene (or 
whether the results of the a lalyses were at variance, or material 
varianee, from the terms of the contract), but whether they were 
so in fact, and upon this issue witnesses could neither be per- 


mitted to give their own opinions or to state the aggregate opinion 


of a particuiar class or part of the community. To permit sach 
evidence would put the witnesses in the place of the jury, and the 
latter would have no tunection to discharge. The testimony ot 
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experts is not admissible upon matters of judgment within the 
knowledge and experience of ordinary jurymen,” 
People v. Miller, 96 N. Y., 412. . 


“The questions proposed were properly excluded. The general 
scope and effect of the questions was to show that the location of 
the boiler, and the erection of the boiler-house attached to the mill, 
in the manner in which they had been shown to have been located 
and erected, produced snch a variation trom the mill as described 
in the poliey, as muterially to imerease the risk. Whether the 
rish was increase? yy the supposed alteration in the former con- 
struetion of the mill, was nef a matter of skill or science, so as to 
justify this description of evidence. The witness was asked to 
give his opinion upon the force and effect of the evidence upon 
this point, which had been given in the case, and which was again 
repeated to him. lle was no more competent to decide that ques- 
tion than the jurors were.” 

Jefferson Ins. Co. v. Cotheal, 7 Wend., 77. 


* How any person ean be said to be an expert in that which is 
not and eannot be tollowed as a business, or in that which must 
necessarily result from observation of a character se general that it 
must be common to every person, we cannot understand. The 
opin Fon ot a witness Whie neither knows, Der Can know, nore about 
the subject-matter than the jury, and who must draw his deductions 
from facts already in the Posse 8S7ON ot the puny, Is not udimissible. 
Were it otherwise the opinions of jurors apron the ost obvious 
tacts, might be always shaped for them by the testimony of so-called 
experts, and thus would acase be constantly lable to be determined, 
net by the opinions and judgment of the jury, but by the opinions 
aud judgment of witnesses.” 

Franklin Ins. Co. v. Gurner, 100 Penn., 273. 


“Tt is not because a man has a reputation for superior sagacity 
and judgment, and power of reasoning, that his opinion is 
admissible; if sy, such men might be called in all cases to advise 
the jury, and it would change the mode of trial. But it is because 
aian's professional pursuits, his peculiar skill and knowledge in 
some departinent of science not comimon to men in general, enable 
him to draw an inferenecc, where men of common experience, atter 
all the facts proved, would be left in doubt.” 

N. E. Glass Co. v. Lovell, 7 Cush. 321. 
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“ The wi ness said that the Aair which he had examined, found 
on the wheelbarrow, and that taken from the skull ot the deceased, 
were from the Aead of the same person. The witness reached this 
conclusion, not from any scientific tests, or peculiarities in the 
structure of the hair, which an examination by a microscope would 
disclose, but trom the length, magnitude and color, or those obvious 
marks and resemblances which one person of good vision would 
observe as readily as another. The comparison made required no 
peculiar skill, no scientific knowledge. The jury were as com- 
petent to make the COMPAL ise nw trom the description given of the 
hair, and draw the conclusion whether it came from the head of 
the same person, as was the witness. The opinion of the witness 
as to the fact that the hair eame from the head of the same person 
was not admissible on the ground that the inquiry related toa 
scientific subject.” “ That conclusion was the precise fact which — 
the jury were called upon to determine.” 

Knoll v. State, 55 \Wis., 258, 255. 


“The questions objected to did not seek the knowledge of the 
witness as to the genuiness of the hand-writing of the party 
supposed to have drawn the checks, but sought to elicit the gudg- 
ment ot the witness as to the deyree of prudence or caution, that 
would likely have influenced the conduct of the party drawing the 
checks if they had been torged. Whether a forger was less likely 
to present checks with particular marks upon them than otherwise, 
was a question that the witness was incompetent to answer. The 
jury were as competent to form their conclusions from the marks 
and indications on the tace of the checks as the witness ° and where 
such is the case the witness is not allowed to give his judgment.” 

Hardy v. Chesapeake Bank, 51 Md. 599. 

“Tt is a general rule that a witness cannot be allowed to express 
an opinion upon the exact question which the jury are required to 
decide.” “ We can see no reason why the general rule should not 
apply to a case where the question is whether the ditch or highway 
will bé one ot public utility.” 

Yost v. Conroy, 92 Ind., 471, 472. 

“ A second exception is that the court refused to permit the 
detendants to prove, by experts, experienced in the business of fire 
insurance, that owing to the distance between the elevator and the 
lnmber piles, the elevator would not be considered as an exposure 
to the mill or lumber, and would not be considered in fixing a rate 
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thereon, or in measuring the hazard of mill or lumber. This excep- 
tion is quite unsustainable. The subject of the proposed inquiry 
was a matter of common observation, upon which the lay or un- 
educated mind is capable of forming a judgment. In regard to 
such matters eXperts are not permitted to state their conclusions.” 
The OP inion of underwriters on the mat riality of facts, and the 
effect they would have had upon the premium is vot admissible in 
evidence. Witnesses are not receivable to state thelr views on 
matters of /ega/ or moral obligation, nor on the manner in which 
others would probably be influenced, if the parties had acted in one 
way rather than in another.” 

Milwaukee, etce., R. Co. v. Kellogg, 94 U. 8. 472, 

473. 


Witnesses acquainted with the mode of accounting at the 


Treasury cannot be called to vive ther opi nions as to the effect of 


particular charges. ‘“¢ It was, in the first place, calling upon wit- 
nesses to explain the /ega/l effect, operation and construction of 
written documents. This was the province of the court. The 
mode and manner of drawing Money and keeping the accounts at 
the Treasury Department is regulated by law.” “ The other 
charge of advances to Baldwin is $29,782.42, pay of the army. 
And the opinion of the witnesses was admitted to establish the 
fact, that this was to be expended on account of the regular army 
excluding the militia. But the account per se warrants no such con- 
elusion as will be evident trom the laws making the appropriation.” 
U. S. v. Willard, 1 Paine, 545-547. 

“T refused to receive the opinions of experts upon the prudence 
of the master in keeping lis steamer at this speed, excepting so far 
as any question of navigation, such as convenience of steering, ete., 
wus concerned, because, when all ihe facts are shown, and their 


bearing upon uavigation is explained, the question whether the 


speed was mode pale, whether called tact or law, Is not one of 


nautical skill at all, but of sound Judgment, which the expert is ne 
more competent to speak of than‘any one else.” 
The Biackstone, 1 Lowell, 487. 

And it has been distinctly held that one expert is Incompetent to 
pass upon the professional competency or skill of another, or upon 
the extent of reliance to be place d on his conclusions or results. 

Leighton v. Sargent, 31 N. H., 119 
Brabo v. Martin, 5 La., 275. 

Within the doctrine of these cases, we submit, that the opinions 

of the experts as to the exlent or materiality of the variation of 


the results of all the analyses, read in evidence at the time the 
opinions were received, from the contract standard, were inadmis 
sible. As chemists, the witnesses were no more competent than 
the court or the jury to form such a general conclusion. The final 
conclusions of chemical science, for all the purposes of a legal 
investigation, had been attained in the resnits of the analyses. 
The weight or effect to be given to any or all of tho analyses, in 
reaching the ultimate decision of the vital issue, whether there was 


a material variance from the standard analyses, depended, as a 


question oft fact. pon the credit of the witnesses, or as a question 
of law upon ru/es and principles regulating the rights and liabili- 
ties of the parties under their contracts. Chemical experts, as such, 
would have no peculiar skill or knowledge to assist them in the 
pursuit of such an inguiry, and hence their opinions were as 


incompetent as those of any other witness. 


2. Lf, however, the opinions calle | for did involve inatters requir- 
ing peculiar skill or knowledge of « particular trade or business, 
they certainly did not involve any question of chemveal science. 
They involved merely knowledge and experience gained in the 
business of man ufacturing iron and steel 9 and the art or process 
of manufacturing the pig from the ore or the steel from the iron, 
or the knowledge of the limits of certain elements allowable in the 
iron or steel for different purposes, would form no part of the duty 
of a professional chemist. The manufacturer determines the limit 
of phosphorus or other element for himself, and employs the 
chemist merely to ascertain the fact whether the limit has been 
exceeded or not. Tlow then ean a chemist be presumed to know 
what does not fall within the line of his professional duty ¢ 

The only evidence given to prove the competency of Sharples 
was as follows: “The witness gave evidence tending to show that 
he was, by profession, an analytical chemist, and had been for nine- 
teen years; and that he had trequently made analyses of iron to 
determine phosphorus and other substances, and had analysed sub- 
stances other than iron for the determination of phosphorus.” 
(Fol. rSo.) Chandler was also shown to be an analytical chemist 
and professor of chemistry in Columbia College. (Fols. 191-193.) 
jut he had had nothing to do with analytical chemisty for seven or 
eight years, had made no analyses of iron tor the determination ot 
piosphorus in ten years, and had analyzed none of the iron in suit, 
(Fol. 197.) It was then attempted to be shown that he had 
‘‘actually observed the manufacture of iron,” having been 
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employed as consulting chemist of the Boonton Iron Works in 
New Jersey for about a year and “ visited the works from time to 
time.” (Fol. 205.) But it turned out that he had never been in 
or about the works but a half dozen times (fol. 206), spending in 
all “two or three days with one of the proprietors, talking iron 
with him, examining his results and his products and making 
analyses for him and talking about the results of the analyses.” He 
had aetually on these occasions “ watched the running of the 


turnaces,” ete. (Fol. 206-209.) 


Whether a witness is qualified tu testify as an expert is a pre- 
liminary question for the court, whose decision is conclusive, 
unless it appears upon the evidence to have been erroneous. 

Perkins v. Stickney, 182 Mass., 217. 

“It must. however. be first shown that the witness is skillful or 
scientific, or at leas’ has superior actual skill or scientific knowledge 
en relation to the question, betore his opinion can be competent. 
Mere opportun ity for observation is not sufficient.” 

scl Page v. Parker, 4 N. H., 47, 59 

Experts in chemistry are not necessarily experts in medicine, vor 
vice Versa, 

People v. Millard, 53 Mich., 64. 

Nor does the mere fact that a man is a practicing physician 
render him competent to ive an opinion on a question.of cnsanily. 

Reed v. State, 62 Miss., 405 
Russel v. State, 53 Miss, 368 

3. But if we are wrong in either of the foregoing positions dis- 
eussed under this point, then the court clearly erred, as alleged in 
the second assignment of error, in excluding an answer to the 
question in the same form put to the witness Wath. (Pols. 316, 
317.) The question was a literal transcript of those put to Sharples 
and allowed. (Pols. ISt, IS4. 188.) This witness was not only an 
experienced chemist, whe had devoted many years to analyzing ore 


and iron for phosphorus, but he was a sfee/ munutacturer. (Fol. 304.) 


The judgment ot the Circuit Court should, thereiore, be reversed, 
and the cause remanded to that court for a new trial. 
fraca g PARKER & COUNTRYMAN, 
| Aitorneys for Plaintiff in Error, 
EDWIN COUNTRYMAN, 
Of Counsel. 
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NUPREME COURT OF THE UMTED STATES, 


Thnk ALBANY AND RENSSELAER 
IRON AND STEEL Company, 
Plaintiff in Error, 
October Term, 1886. 
against No. 181. 
GusTAF LUNDBERG, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


Statement of Facts, 


The writ of error in this ease was brought to re- 
view a judgment of the Cirenit Court of the United 
Stites for the Southern District of New York, entered 
upon the verdiet of a jury in favor of the plaintiff, Gus- 
taf Lundberg, now defendant in error, against the 
Albany and Rensselaer Tron and Steel Company, now 
plaintiff in error. In this brief, for the sake of brevity, 
the plaintiff in error will be designated, the Company. 

The action was commenced December 1, 1881; was 
tried in May, 1883; judgment was entered August 286, 
1883, and the writ of error was sued out September 1 
ISS3., 


? 


The aetion was brought to recover damages for the 
failure of the defendant to aecept and pay for eizht 


hundred fone of swedish p's jyome aa gig per ton. The 
eoutracts are printed on pr D1, ot Record. a fol- ‘ 


lows . 


N. \l. Hoult “aps MeN & Co., yan KOM: 


. £0 Nib \LiP ANDER: 


1 (eusTAF LUNDBERG, rent for N. \{. Theos junds 

Sons & OO. of Stock baolinn, APES ro sell, ancl Wes Albany 

& Re yaselavel lrou & speel UO-s Troy. N. y . sgre to 

Lun y the following swedish e}yreoal eye’ prise jo. viz 

Fd Tones of bri anc NG (x \’ ata price of forts eight 
Jollars. “te yiean wold, per ron Ol = 

liyered on wy turer cul New 1! kk ey pall, ei ivoul | ro be 


iN 4 CCOPAANEE with iat analysts burnished in Ciystal 


andberg 8 letter of Gt January: 
Payine ant 1 wold, an Boston oy New York funds, 


within 30 days crom date of ships entry a Custol 


Jlouse + shipmen! from sweden during the eenson, SAY 
May next, oy soonel, if possible 
The above quan ty he vel) contracted for to be sub- 


ject fo eyeh reduc sion ws WAY be jecessitated Iyy rat al 


obstacles § anc th avoid ible aCe dents. 
The we ler nol ace count able | for “ace jdeuis or delays al 


ser. 
signed in duplicate: 
Accepted. 
(iUSTAF LUNDBERG: 
Acet pte “A. 
ALBANY X RR ENSSELAES lnon & SPEEL CO. 


The analysis referred Lo is ° ; Phosphortss three \yull- 
dredths of one pet eent. (03) 3 sulphur. ger silicon, 


jine-tenths of one pet cent. (.90)- \ Table, fac ing p. +) 


}yuli- 
icon, 


be wher ) 


N. M. Hoédatunp'’s Sons & Co... Stockholm: GustTA¥F 
LUNDBERG. Successor to Nips MITANDER. 


38 Kinby Srreer, Boston, 
February 11, 1880, 


l. Gustar Lunpperc, agent for N. M. Hoglund’s 
Sons & Co., of Stockholm, agree to sell, and we, Albany 
& Rensselaer Tron & Steel Co., Troy, N. Y., agree tobuy, 
the following Swedish charcoal grey pig-iron, viz. : 300 
tonsof brand SBV E& NB® BK, ata price of forty- 
elght (848) dollars American gold, per ton of 2,240 Ibs., 
delivered On wharf, New York, duty paid. Said iron to 
be in accordance with the analysis as furnished the Al- 
bany & Troy Tron & Steel Co. in’ Mr. Lundberg’s letter 
of Gth February, IS8s0,) Payment in gold in Boston or 
New York funds, within 30 days from date of ship's 
entry at custom house. Shipment from Sweden during 
the season, say May next, or earlier if possible. 

The above quantity hereby contracted for to be sub- 
ject to such reduction as may be necessitated by natural 
obstacles and unavoidable accidents. 

The seller not accountable for accidents or delays at 
sea. 

Signed in duplicate. 

Accepted. 

GusTaAF LUNDBERG. 

Aecepted., 

Tur ALBANY & RENssSELAER IRon & STEEL Co. 


The analysis referred to is: Phosphorus, twenty-four 
one-thousandths of one per cent. (024): sulphur, two- 
hundredths of one per cent. (02) > silicon, seventy-five- 
hundredths of one per cent. (.79). (Reeord, table facing 


-~ 


}). iS. ) 


The company refused to take the iron, and Lundberg 
thereupon notified the company that he would sell the 
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saine on its account. Tle did resell the iron at a loss, 
and this action is brought to reeover the difference be- 
tween the contract price aml the selling price, and the 
expenses of the resale. 

The complaint stares four causes of action: I. On the 
3. 4) 2 On the contract 


contract to sell 500° toms ‘yh 
to sell 300 tons (pp. 4,5). 3. For the recovery of the 
freight on the iron from New York to Troy, which the 
company paid and which Landberg was obliged to pay 
in order to get the iron (p. 6). 4. For Lundberg’s. ser- 
vices in and about reselling the iron (p. 6). 

The answer admits that the iron was delivered to the 
company at New York, and that it transported the 
same to Troy, pp. 12, 13, 40, 41, 45, 46), but avers 
that it refused to ‘aecept or pay for the same, pp. 12, 13, 
(42, 48). It further admits that it did use a part of 
the lot of iron shipped under the second contract, and 
that it has paid for the portion so used by it, pp. 13, 
l4(48). The defenses set up in the answer, are as fol- 
lows: 

|. That the action should have been brought in the 
Northern District of New York. = Reeord, p. 10, (35, 
36). This defense was not pressed at the trial, 


2. That the contracts were made with N. M. Hoeg- 
lund’s Sous & Company, and not with Lundberg, and 
that he had no right to sue thereon, pp. 10, 11, (86- 
eo), 

$3. That the iron tendered tle company was not in ae- 
cordance with the warranty which the answer alleged 
was made by Lundberg, to wit, that the iron deseribed 
in the first contract, was of the character specitied in a cer- 
tain analysis, that is to say, phosphorus, .03 5 sulphur 
trace ; silicon, 90; Record, p. 11 (35-40). 

4. That the iron which was tendered the company, in 
pursuance of the second contract, was not according to 
the analysis, on the faith of which the same was sold ; 
pp. 12, 18 (44 4on. 
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5. The answer denies that the Company refused to 
return the iron to Lundberg, except on payment of the 
freight from New York to Troy, which the Company 
had paid. Reeord, p. 14 (50-51). 


6. The answer denies that Lundberg performed for 
the Company any services in and about the sale of iron 
on the Company's account. Reeord, p. 14 (51-52). 


7. That the payment by the Company for the iron 
Which it bad actually used, and the payment by Lund- 
berg of the freight from New York to Troy which the 
Company had paid, and the relinquishment by the Com- 
pany of all claims on its part fora breaen of the con- 
tract were In accord and satisfaction for all claims which 
Lundberg had upon the contract. Reeord, pp. 14, 15 
(2-94). 

The verdict for the plaintiff Lundberg, was upon the 
three first causes of action, p. 128. | 

The defense that was chiefly pressed on the trial was 
that arising upon the claim that, there was a breach of 
the warranty which had been made upon the sales of 
the iron. 

Lundberg’s letters containing his statements as to 
the analyses are not printed in the Record, but the 
analyses themselves are on the first line of the table 
facing p. 78. 

A large number of experts were examined for Lund- 
berg and the Company, and many analyses made from 
borings taken from one or more pigs of the iron, were 
put in evidence. These number twenty in all, and .a 
table of them is to be found in the Record facing p. 
78. . 

At the conclusion of the plaintiff's case, the defend- 
ant moved the Court to direct a verdict for the defend- 
ant upon six grounds, which are stated in the brief for 
the plaintiff in error. Record, pp. 78, 79 (215-217). 

At the close of the testimony, the defendant asked 


the (our to direct ‘\ verdict aii the crounds stated in 
the brief for thre plaintill in error. : 
Record, |). 1? 1. 


There are pumerols requests [0 eharge. and some ex 
ceplions to the eharge @ ye. Record, DP: 26-128 


(3.5) BA»). These exceptions wiht be eonsidered mn detail 


later in the brief, bul they 1 sent mM garious forms 
there was “an infinites: 


inale propositions to wit, t hrcal il 
imal jifference berween the iron a& rendered, and the 
warranted analysis. Hhe Company was nol hound to 
receive the cron. ‘The Court charged that au infinites- 
smal differen’ Joes nol necessarily avoid the contract. 
Record, P- yo3 (352). What was nreant DY + jnfinites- 
vmal, 5° far as the contract +n reference to the phos 
phorus wis concerned, appears very distinctly from 
she requesl! which wae charged, Record, D- yo (B41), 
that if * phe iron differed as much as ane-hundredth of 
one per cent in excess of the limit of phosphorus stated 
in the analysis referred 0 in the contract, threat consti 
puted a preach of rhe warranty, and ontitied the defend- 
ant to refuse Lo receive the iron. In other 
words, the Cour held the construction of the 
contract be that the difference must ve a 
real difference, in order ae entitle the le- 
rondant '! refuse the iron. This is important in 
view of the evidence, which in this partiontar was buta 
reproduction of the correspondence between the parties 
before the sit was brought. The whole contention be- 
pween them in the eorrespondence wis as TO the extent 
of phosphorus ‘n the iron. Tlie percentage of silicon 
apd sulphur was not ‘nsisted Uper: This is concisely 
etnted im 4 letter written by the vice-president of the 
companys Selden Marvin, June 20, psso. Record, p- 
4 (288). “The difference one way ct the other in the 
amount of sulphur in the iron would nol he so Import 
ant to us the phosphorus: We bought the iron on 
au analysis sowing Very low in phosphorlss and can- 
not consent to take i upon out purchase unless it 1s 0 
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be in accord with the analysis.’’ And again in a letter 
of July 17, 1880. Record, p. 105 (285). Phosphorus. 
was the element represented as being very low in quan- 
tity.” 

To the same effect.is the testimony of Elliot, a chem- 
ist who went at the request of both parties to confer 
with the defendant's chemist, in regard to the analysis 
of the iron (Reeord, p. 51, 148), and of Lundberg, who 
had an interview with Selden Marvin, the secretary and 
treasurer of the defendant, in September, 1880, as to 
his reasons for refusing to receive the iron. 

Reeord, p. 59 (166) ; pp. 63, 64 (176, 177). 


The exceptions to the evidence, are of two classes : 


1. To evidence taken in Sweden, tending to show 
that the iron in question, was of three well known 
brands, that these brands had been for several years, 
made at the same furnaces, out of ores from the same 
mines, and that experience had shown that the char- 
acter of the ores was uniform, and that the character 
of the iron manufactured from them was uniform. That 
although the particular lots of iron which were shipped 
in compliance with the contracts in suit, were not them- 
selves analyzed, vet that other iron made from the same 
ores in the same furnaces, and by the same process, had 
been analyzed, and that the analysis correctly represen- 
ted the character and quality of the iron as shown by 
the test of actual experiment and use. These excep- 
tions will be considered more in detail hereafter. 

This species of iron, known as Swedish gray iron, is 
smelted with charcoal. Record, p. 84 (229). When 
melted, itis run into moulds made in the sand, each of 
which has in the bottom, the letters giving the brand 
of the iron. Record p. 82 (224). Each of these pigs 
weighs on the average, about 200 pounds, 

The effect of phosphorus upon the iron, is to 
make it more brittle. Record, p. 89 (242), 90 (246). 
When iron is desired for a special purpose, the 
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right proportion of phosphorus can be obtained by mix- 
ingin the furnace, pigs having a larger per centage 
than is desirable, with pigs having a smaller percentage 
than is wanted, and in this way the desired quality is 
obtained. Record, p. 80 (219). 

The second class of exceptions to the testimony is to 
the character of the questions put to the experts called 
by Lundberg, Prof. Sharples, of Boston, and Prof. 
Chandler, of New York. They were severally asked 
fo express an opinion upon the proposition, whether 
the result of the several analyses made by the several 
chemists on one side and the other, indicated a material 
varinnee as to the quality and constituent parts of the 
bulk of the iron from which the samples Were respect- 
ively taken from the percentages according to which 
the iron was sold. The questions put to Prof. Sharples 
are on pp. 65 to 70. Those put to Prof. Chandler on 
pp. 77 and 78. These also will be considered more in 
detail hereafter. 


POINTS. 


First. 


The action was properly brought in the name of 
Gustaf Lundberg. 


1. The contract on its face is made with him. ‘J, 
Gustaf Lundberg,’ it says, ‘‘ agree to sell.”” The exe- 
cution follows the language of the contracting part. 
This is: ** Accepted, Gustaf Lundberg.”’ 

His name, as well as that of the principals, appears 
in the caption, giving their address in Stockholm, and 
his in Boston. 

It appears on the face of the contract itself, that it 
was in the minds of the parties, that the proper form 


of execution by an agent to bind his principal, was, 


that which actually was adopted by the Treasurer of 
the defendant. The contract is executed on behalf of 
the company, ** The Albany and Rensselaer Iron and 
Steel Company.” Obviously, if it had been intended 
by the parties that the Hoglunds were the actual 
contracting parties, it would lave been executed, * N, 
M. Hloglund’s Sons & Company, Gustaf Lundberg, 
Agent.” But this is not the form of execution. The 
contract is actually executed by Lundberg in his own 


Dhitihie, 


In Whitney rs. Wyman, 10l U. 8., 392, the Court 
Sav ; ‘ 
* The question is all one of intent ;-and the Court, 
being untrammelled by any otherconsideration, is bound 
to give it effect. As the meaning of the law-maker is 
the law, so the meaning of the contracting parties is the 
aevreement, Words are nerely the symbols they eln- 
play to manifest their purpose tlisat it may be carned 
into execution, Ifthe contract be unsealed and the 
meaning clear, it matters not how it is phrased, nor low 
it is signed, whether by the agent for the principal, or 
with the name of the principal by the agent or other- 
Wise. ihe intent developed is alone material, and when 
that is ascertained it isconclusive. When the principal 
is clisclosed, and the agent Is known to be acting as 
such, the latter cannot be made personally liable unless 


he agreed to be on" 


In thecase the letter ordering the goods was signed 
by the defendants in their own names, but with the 
words, ** Prudential Committee Grand Haven Fruit 
Basket Cow” added to their names, and the letter from 
the vendor accepting the order was directed to this com- 
pany, and not to the defendants. It was held that they 
were not liable personally, on the ground that it dis- 
tinctly appeared, on the face of the correspondence, 
that it was not their intention to bind themselves per- 
sonally. 


In the Mechanics’ Bank vs. The Bank of Columbia, & 


Al, PR, A 


lo 


Wheaton, 325, the Court held that extrinsic evidence 
may be resorted to to show Whether an instrument in 
suit is a contract of the agent or of the principal. 
This rule was approved in Metcalf es. Williams, lOo4 
..8.. Ue. : 

This rule is thus stated in Story on Ageney, section 
hG0d (a section added to the original text, after the de- 
cisions were made in reference to foreign agents): 

“Tf the agent possesses due authority to make a 
Written contrnet, not under seal, and be makes it In his 
own name, Whether le desertoes himself to be an agent 
or not, or whether the primeipal be Known, or unknown, 
hie, the acrentg, wil lye liable to ly. Stile l. aud hy enlill (f 
to sue thereon, and his principal also will be Table to be 
sued, and be entitled to sne thereon in all cases, unless 
from the attendant circumstances, itis clearly mani- 
fested, that aun exclusive credit is given to the agent, 
and it is intended by both parties that no resort shall 
Inany event be had by or against the principal upon 
Sigg 


[nthe light of the extrinsic evidence to which the 
attention of the Court) tas been called, must it not be 
plain that it was the intention of the parties that Lund- 
berg should be the responsible party, leaving him to 
look to his principals for any relmbursement which oe- 
ecasion might require. 

The rule onee was that the presumption, as matter of 
law, when the principal was a foreign principal, was that 
credit was given to the agent exclusively. 

To some extent this rule has been modified in this 
Court, but the good sense of the rule still exists, that a 
person making a contract in this country would be 
more likely to look to the resident general agent of a 
principal residing in Sweden, than he would to the 
Swedish principal himself, 

Fhe English cases unquestionably hold that this suit 
is properly brought, because it is nowhere stated in the 
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body of the contract that it is executed on behalf of the 
Swedish principals, 
Parker os. Winlow, 7 Ell. & BI, 942. 
Paice es, Walker, L. R. 5 Exehegq., 173. 


To the same effeet are: 


De Witt 7s. Walton, 9 N. Y.. 571. 
Moss es. Livingston,.4 N. Y., 208. 


It is true that Paiee 7s. Walker was questioned in 
Gadd es, Honghton, L. R. 1 Ex. Div.. 357, but the 
opinion of the Court of Appeals In the latter case, shows 
Clearly that they rested their decision, on the ground 
tiaroat distinetly appeared In the body of the contract 
In that case, that it was executed solely on beha!f of 
the prineipal. 

There is, however, another ground on which the 
right of action in the name of Lundberg,can be sustained, 
The tendency of late years has been to treat the ques- 
tion Whether an agent intended to bind himself person- 
ally by contract, as a mixed question of law and fact, 
upon all the circumstances of the ease. In the case at 
bar, there was no request made, to submit this as a 
question of fact to the jury, so that if it be treated as 
invelving a question of fact, there was no- error in 
refusing to direct a verdict. 

The distinetion has sometimes been taken between 
contracts upon which an agent could sue, and those 
upon Which he was personally liable. There is this rea- 
son for making the distinetion between the two classes 
of cases. If the agent brings a suit upon a contract, he 
thereby proclaims in the most positive language possi- 
bie, that he understood it to be a contract personally 
binding upon him, and where this is the case, there 
would seem to be no good reason why an action upon 
it should not be held to be maintainable by him. It 
would be unreasonable that a merchant who has the 
right to sell iron, and to receive and give acquittance 


l2 
for ifs orice - shon] Meol have the rielit ti) she Poy the 
price if it Is lj »f |) 1] , 
The common law enses on this subjeet are ecolleeted in 
(fons) leraunt Oe. Dirisbane. )-) a , NG) 


2 Whatever may be the opinion of the Court on the 
. . . + i ‘. 
question just argued, it would seem to be clear unde 


the Statutes of the United States and of New York, 
tliat the action was properly brought in Landberg's 


The Act of June Ist. I872. UU. S. Revised Statutes, 


; : ie 
section OIA, provi les as follows : 


Section. 914, ** The practice, pleadings, and forms 
and modes of proceeding In civil catises, other than 
equity and admiralty cases, in the Cireuit and District 
Courts, shall eonform, as near as may be, to the prae- 
tice, pleadings, and forms and modes of proceeding ex 
isting at the time in like eauses in the Courts of Reeord 
of the State, within whieh sueh Cireuit: or District 
Courts are held, any rule of Court to the contrary 
notwithstanding.” 

The Code of Civil Procedure of the State of New 
York, inthe Cireait Court, for the Sonthern District 

) 


of whieh this aetion Wills brouelhet, provides iis follows : 


Section 449. * Every action must be prosecuted in the 
name of the real party in duterest, exeept that an ex. 
ecutor or administrator, (/ frustee of (iit € PPTrEess frusf, 
ora person expressly authorized by statute, may sue 
Without joining with him the person for whose benefit 
the action is prosecuted. A person, wilh whom or én 
whose name, a coulractis made for the hencfit of an- 
olher, isa trustee ofan express trust, within the mean-- 
ing of this section.’ 


The question under consideration is) purely formal 
and relates exclusively to the mode of proceeding in 
civil causes. Tiere was a written contract. At the time 
this action was brought there was a question upon the 
authorities as to whether Landberg, or the Swedish 
firm, Should sue upon it. Taking advantage of this 
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provision of the New York Code whieh, as we have 
shown, had been adopred by the Federal Statute, Lund- 
bere, with whom and in whose name the eontraet had 
been made for the benefit of anotlye Te sued in his own 
hame without joining with him the persons for whose 
benetit the action: was prosecuted, There is no doubt 
that ina Court of the State of New York the aetion 
would be properly bronmeht In bis name, A person with 
Whom a contract of this description is made, is a trus- 
tee of an eXpress trust within the definition of the Code, 
Considerant rs, Brisbane, 22 N. Y., 389. 
Cummins es. Barkalow, 1 Abb. Ct. App., 
Dee., 479. ? 
Rowland es. Phalen, 1 Bosw., 43. 


The econstrnetion of the United States statute just 
quoted, is well settled. Under its) provisions the ques- 
tionasto who should be made parties to actions at law in 
the U.S. Courts must be determined by the practice and 
modes of proceeding existing at the time in the State 
Courts, 

Sawin vs. Kenny. 98 U. S., 289, was the case of a 
contract which on its face appeared to bind the agent 
only. He was sued with the principal under a provi- 
sion of the Code of Arkansas, which authorized all or 
any persons severally liable upon the same obliga- 
tidn or instrument, to be ineluded in. the same action. 
Upon a motion in arrest of judgment after a verdict in 
favor of the principal and against the agent, the Cir- 
enit Court held that under the Code of Arkansas, judg- 
ment could be rendered against the agent and in favor 
of the principal, and that this furnished a rule of prae- 
tice for the Courts of the United States in that State. 
This judgment was affirmed in this Court, the Court 
saving, ‘Substantial justice has therefore been done 
his ween these parties, and by the operation of these reme- 
dial provisions of the co le, the sacrifice of substance to 
mere form and proceeding Las been prevented.” 


SIOTIS ¢ Pthie jn ar ry net, this Court had laid down a 
similar principle whieh should control the present case, 

lhompson es. The Railroad Companies, 6 Wall. 154, 
I388, was an action brought by the real party in interest, 
Who was not, however, disclosed to bea contracting party 


" " a . . . , } ° 
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oneol the Stat Caoutd of Oba . nel removed Dp the 
defendant to the Cireuit Court. © The plaintiffs, concelv 
Ing that as. thes Ope nite? in the contraet, 

ely only remedy was im equity, thereupon turned 
the petition in th State Court tuto ai bill tn 
equity, They had judgement below, but — this 


Court reverse l the judgment on the ground that 
the aetion should dinve continued on the law side 
of the Cirenit Court, and that the effeet of the U.S, 
Statute was to allow tle real party in interest to sue 
in lis own tame where he could do so under the State 
statute. The Court say 

“In aetions at law, the Courts of the United States 
may proceed according to the forms of practice in the 
Siate Courts, and Insuch actions they administer the 
rules of evidence as they find them administered in the 
State Courts. There was, therefore, no diffieuliv what- 
ever dn the piainmtills In the State Court, remaining 
plaintiffs on the record and prosecuting their suit in the 
sume manner they were authorized to prosecute it) by 


fle Jaws of thie State. 


The Weed Sewing Machine Co. es. Wieks, 3° Dillon, 
9G) (Dillon and Wrekel, Jb). was an aetion brought by 
the prinedpal ipoom a bond executed to the agent as 
obligee, The right to sue in the name of the principal, 
who was the real party. ino thterest, was) sustained in 
the Cireuit Court for the District of Missouri, under a 
statute of Missouri, similar to that of New York nlready 
quoted. The Court say 

“Tris undoubtedly true that under the provisions of 
the Missouri Code In) respect to parties, Quoted in the 
statement of the case, an action like the present might 


| 
| 
| 
| 
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be brought in the proper Court by Bartram in his own 
hame, although his principal aloue would be interested 
Mn the recovery. 
To the same elTeet are 
LU. S. evs. Tracy, 8 Benedict, 1. (Biatch- 
ford, t.) 
Featherman es, Lousiana State Seminary, 
2 Woods, 71. Woods, J.) 
ennett ex, Mal. lire lis, Co P 17 Albany 
ln J, 208. (Wallace, J.) 
U.S. es. Lawrence, 14 Blatehf,, 220. (Ben- 
edict, a.) 


Second. 


Substantial conformity with the warranty all that ts 
necessary, 


A warranty of the quality of merchandise Is satistied if 
the goods sold conform substantially to the warranty. De 
minimis non cured lex The circumstanee to which the 
Court draws attention in the charge ; Reeord, p. 123 
(331). that ‘tno two of these analyses which have been 
presented before you are precisely alike,’ is the best 
evidence that it could not have been within the inten- 
tion of the parties that the iron should have been ** in 
accordance with the analysis.” to an infinitesimal de- 
cree 

The testimony of the Company's witnesses corrobor- 
ates this view : 

* Anything under .O1 of one per cent. isa fair dupli- 
cate analvsis {> Reeord, p. 93 (254). If the variation is 
more than this, a deduction is made from the contract 
price. Reeord, }). 95 (260), 

The real question upon this branch of the ease is: 
What does the contract mean? What obligation did 
the vendor incur by saving in the contraet that the iron 
was to be “*in accordance with the analysis?”  ** Ae- 
cordance" is detined. to mean—** conformity.” ** Con- 
formitv’’ is defined to mean—** similitude, resem. 
blanee.”’ Can the Court say as matter of law that iron 


. , p } i ae 
Vverving less noone ten mousandth part froma given 


' 


Phie most tinportant rute athe construction of Coll- 


S ‘ : | .% - 4 | ’ ‘ ! : f ” 
tracts Is that whiel requires Ch (court to take tnte con- 
sldderation the fret ftheense and the nature of the 

. " 7 } } . 
Dustin ss itt reimtblon toy which fhe contraekl is rpsecter, Si) 
1 . , - } , , . 
Phe t ihn eonh Wine The econ ’t df shill ance tape precisely 


the position that) the parties occupied when ‘they 
Nash es. Towne, 5 Wall, 689. 


SGie of these facets are disclosed by the bill of ex 
ceptions, and a proper consideration of them: is essen- 


tind to the understanding of the eontraet. 


lL. The iron in) question comes In. cakes or ples, that, 


and weighing from 100 to 200 pounds; some of which 
were produced in Court,  Reeord, p. 58 (165), p. 81227, 
222 The phosphorus is met uniformly distributed 
through every part of these pigs but varies in the differ- 
ent portions of them for some reason. that none of 
the scientific men who were examined upon the trial, 
appear to have explained. Reeord, pp. 1 (148, 149), 66 
rn 


}\*) re di) 


S82), 78 (212 liese pies are made in furnaces which 
hold from ten to fifty tons, and the result off each oper- 


ation is called a enst. reco) 1, J>}?. 66, (182). YI, (248). 


4 When these pigs are 0 he wmseed it} the process of 
manufacturing the finer qualities of steel, they are 
melted ina DB mer converter lito ohne mass Record, 
p. 80 (244). That the phosphorus in the resultant steel 
Will be equally distribuced, is shown by the fact. that it 
Is ustial to mix in the converte: irom containing differ- 


eit percentazes Of phosploras in onde) thus fo }lo- 


i 
duce the cesired result. ltecord, })}?. S74 (259), vl 
(250). Some iron lias only a trace of phosphorus, p. 97 


3. The samples examined were borings taken froma 
few of these pigs, and some of them were in quantity so 


a 


Ceara ate 


small that they were sent by mail. Reeord, p. 82, 


i the cdefend- 


ants Witness fest fied, were taiken from the same pigs, 


9° b- ‘ fr ' ee { ‘ » ; ‘ ee 
(995). Bont of thoes in pelerence to-wil 


one of which was “Sexeeptionally small.” (Reeord, pp. 
80 (218), SI (222), 82 6225, 224), 838 (227), S4 (230). It must 
be obvieus tothe Court from the consideration of these 
facts of the enso that iteould not have been the intention 
of the parties that the vendor should warrant that the 
phosphorus wasevenly distributed inany one pig, or that 
the ingredients ofeach pug should be exactly, and to the 
one thousandth part of one per cenut., identical. What 
they did mean obviously, was this: that the character 


of the iron was sneh that when the pigs should be 


melted together, the analysis would fairly represent the 
bulk of the charge, that Is to say, of the: aggregate 
number of pigs composing the twelve or twenty tons 
potat Into the converter, 

lt may be that ifonly one pie shonld be analyzed, 
and the result of that analysis should indieate an ex- 
cess of phosphorus in that particular pig, it might raise 
a presumption that the bulk of the iron did not) corres. 
pond with the sample. Bat when as in this case, the 
analyses differ—-those made for Lundberg differing 
widely from those made for the Company, and those 
made for the Company differing amongst themselves, it 
would seem plain that a question was presented to the 
jury.as to whether the bulk of the iron was fairly repre- 
sented by the analysis upon the faith of which the iron 
was sold. 

The only ease which we have discovered which con- 
siders fully the effect of a guaranteed analysis is Tower- 
sones. The Aspatrin Agricultural Soc.,27 Law Times Rep., 
N.S... 276. The article analyzed was guano, Mr. Jus- 
tice Willes, delivering the unanimous opinion of the 
Excheequer Chamber, it discussing the construction to 
be put tipon the warranty as to the analysis, said : 

‘He. (/. e arbitrator as agreed by the parties,) 
rnitis! dlenl \\ ith thie cinendy sIs ais atl analy sis tuken of por: 
tions of the bulk ina fair way as merchants do, so as 
tu have a fair example of the bulk, that would not per- 


1s 


haps precisely represent the sort of thing that the buyer 
and sellers are dealing with in its chemieal equivalents, 
(ii ray i/ / ry I A hie head pals j ‘itt he sf) folly (‘tas rec, but 
Which will, when taken all round, be the sort of thing, 
“nicl ol the character that thie prrlies ite buying enicl 
selling when dealing With weno, the veneral character 
of which guano the buverwished to lave vuaanteed by 
the seller before hi bone by Willes Jo. said fa Hlolker, 
ned for defendant, * Nobody argues for more 
thiam this, that the selie bitenmded to Piariaihteec that the 
analysis was a proper and far anaivsis, when made, of 
Thies bulk outof whieh the goods were stp plied. 


+ 


ln Selinitzer ex. Oriental Print Works, 114 Mass.. 123, 
the sale was by stim ple, A custom was proved Chica 
npona sale of Persian berries contained Inseveral bags, 
the sample would represeat the average quality of the 
entire lot, and not the average ol thie amon comtaimed 
Ineach bag. The Court say: 

"We coonot see, that. as matter of law ya custom ina 
particutar trade, to reward a sample iis representing the 
average quality olan entire Cure oF lat ot merchandise 
nay nol havea reasonable foundation, and be a good 
apd valid: custom, entering into the contracts of par- 
lies. Toa greater or less degree, it is necessarily so in 
dll eases, where the sale is of articles in thelr nature 
not entirely uniform dn qualitv. A sample represents 
the character of a larger inass ouly approximitely. We 
can conceive that in respect of some articles, and for 
sone purposes, dnlformicv of quality may be of essential 
Imi portance, Li OLE TS, amd for other Purposes, it Thiet \ 
be ol Very little COnseqilenee, ln the latter Case, the 
purchaser inmay have his full rights, if le obtains, In the 
entire quantity livered, the aggregate or average of 
quality and value indicated by the sample. The faet 
that the berries were contained in 2b Separate bags, does 
not necessarily Imply an agreement that each bag shall 
be equal to the sumiple ; or that the COMP MIPESOn Is to be 
made separately Witlieach baw, Whether or not that was 
thie Proper mode of applying the standard of quality, 
Was a question of fact, depending upot the nature and 
Intended use of the aurtle ie, the customs of thie trade, 
and all the circumstances of the case. It was properly 
submitted to the jury.” 

ln Pope es, Pilley, 0 Fed. Rep., Go, 71, McCrary, J. 


b 
sald : 
“It is not necessary that they should prove that 


1 


every individual pig was alike. It is necessary that 
they should show that the lot, as a lot, came lp to the 
description given In the contract.” 

See also, Hlargous Cs. Stone, ) N. , ‘bah 4, 

The rule is well stated by Senator Mack, in his dis- 
senting opinion in 

Waring rs. Mason, IS Wend., 425, 436. 

“Ttisa just and salutary rule that a sale effected con- 
fessedly by the exhibition ofa sample, where the pur- 
chaser has no means or opportunity of examining the 
article in bulk, should imply a warranty that the article 
shall not only be of the same kind, but of the average 
quality with the sample exhibited.” 

The proposition thus stated is pot at variance with 
the prevailing opinion. It was not thatupon which the 
case turned, 

ln the present case the verdict establishes that the 
bulk of the iron tendered varied less than one hundredth 
of one per cent., that is to say, less than one ten-thou- 
sandth part. P. 126 341.) Such a variation is always 


disregarded. P. 93 (254) 5 95 (260); 89 (244). 
Many cases can be cited, which require exact compli- 
ance with the terms of a contract. sut on examination 


all these will be found to apply only to those terms 
which are susceptible of exact determination. No such 
rule has ever been applied to cases like the present, 
Where the proof on both sides is that the precise per- 
centage ot phosphorus is not determinable with greater 
accuracy than the one ten-thousandth part. In other 
words, the agreement is that the Iron shall be of the 
quality naturally to be expected from the given 
analysis; but it does not import a warranty that no 
variation from this analysis would be disclosed by otber 
analyses; still less that samples from each pig would 
vield precisely the same results as the analysis men- 
tioned in the contract. 


Third. 
Ruling and Evidence as to Silicon. 


The point is also taken in the motion to direct a ver- 
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tsavyas matter of law, that 
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the process of oxydizing the 
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ry fey real silieou Varies 


fromthe sate cast, p. 4 (YoOs). 


hus expressly stated by the 


21 


Witnesses, If was shown that the pigs were cast by pour- 
Ing melted metal into sand moulds ; p.82(228). In many 
cases particles of the sand necessarily adhere to the sur- 
face of the pigs, and in making the boring from the pig 
for the purpose of getting a sample for analysis, it 
might readily be that a grain or two of sand wonld in- 
termingle with the borings, and this would be sufficient 
in itself to account for the variation in’ the reported 
analyses of silicon. Of this, there is the positive 
testimony of Prof. Sharples, p. 68 (188): 

“The variation in the silicon is not greater than it is 
customary to find working on different samples, espee- 
lally when the source of error, which is always present, 
of a little sand from the pig is considered.”’ When 
asked as to the second lot he testified, }). H68i189): * The 
silicon Is .973, a variation of two tenths of one percent, 
which variation can be easily accounted for by the dif- 
erence between the amount of sand and slag in the 


sumples.”’ 


The testimony of Wuth isto the effeet that any differ- 
ence shown as to silicon was immaterial ; pp. 114, 115 


(307, 808). 


This was objected to. Whether the questions put to 
him were perfect in form need not be considered be- 
cause his answers stated facts, which must have been in 
the minds of the contracting parties ; and which aid the 
Court in the construction of the contracts, and in de- 
termining the meaning of the warranty. Evidence of 
such facts is always material, so that the Court may 
avail itself ‘‘of the same light which the parties had 
when the contract was executed.”’ 


Nash vs. Towne, 5 Wall., 689. 


roh was heb made Uti 


Fourth. 
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be received by Lundberg until the following day, and 
notice of re-sule on the 4th of December, that 


this would be a reasonable time, p. 122 (328) 


The Court submitted to the jury the question whether 
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‘ourt ecantuot review the weight of the evidenee. 
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Mstances of the Crise, Whether or not the plain- 


‘did use due diligence in disposing of it, and you 
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er that tie last of it was disposed of in 


cued that the market may fall and thus in- 
render s ly i ‘| lis i ssibility eannot im- 


Ve ndors right Ic Te se] ] necording ‘cs the usage 


ness and this own best judgment. He has 


i elther to give notice to the vendee within 
rill sell the goods, or to 


a 
).4 
keep them. In the former ease. the measure of 
damages, Is the difference between the contract price ~. 
and the net avails of the sale. In the latter it is 
the difference between the contract price and the ; 
inarket price at the time the vendee should lave re- - 


eoods. The course of the market would deter- 


—, 


ceived the 
mine whether the vendor would gain or lose by giving 
notice of vesak If the market Went up, lie wonld not 
recover so much: if it fell, he would reeover more. But, 
that he las the option, is well settled. 
Whitney es. Boardman, 118) Mass., 242. y. 
Haines. cs. Tucker, 50-N. H., 307, 313. 
Laveen vs. Demets, 53 N. Y¥.. 426. 3 
Pollen es. Le Roy, 30 N. Y., 549. F. 


Indeed he may keep the goods as bailee for the vendee ym 
and recover the contract price; in whieh case, of course, 
a ofall in the market would beat the vendee’s risk. a 
Shawhan es. Van Nest, 25 Ohio St.. 490. i 
Haveden rs. Demets, 53 N. Y., 426. 


In this case there was no evidence that the iron, could 
have been sold at an earlier day, or fora better price. 
[lt was a special article, and desirable: for special pur- q 
poses, p. SY (244). For steel rails, it was) no bet- 
ter than cheaper iron, p. 92 (252), 98 (267). The 
plaintiff offered it to the only persons who would be 
likely to require that quality of iron, p. 56 (161). The 
jury therefore had a right to presume that it was sold 


‘as soonas if could be sold, and for the best price,” : 
and that the plaintil sold all he could at the prices 
first realized, and the rest as fast as possible. 
Applegate es. Hogan, 9 B. Monroe, 69. 
Cook es. Brandeis, 3 Mete., Ky. 555, 
Saladin ws. Mitehell, 45 111L.. 79. 
The evidence just referred to was, it is true, uncon- y 


tradicted. But it involved inferences of fact, which 
might be drawn either way. Lundberg’s testimony, 


2h 
pp. O5, 56, tends to show that he sold the iron as soon 
ashe could. The company claimed he did not, and it 
Was proper to submit the question to the jury, 
Chesapeake Ins. Co. es. Stark, 6 Cranch, 
268, 275. 
MeLanahan es. Universal Ins. co.. | Peters, 


170, 186. 


Where the proof of a material fact depends upon the 
evidence of an interested party it is error not to submit 
the case to the jury. 

Kimbro rs. Bullitt, 22 How., 256, 268. 
Klwood es. Western Union Tel. Co., 45 
N. ¥., O49 


Bat if it were otherwise, and there was nothing in the 
testimony for the yury fo pass pen as to this question 
of reasonable time, then there was no error in the re- 
fusal of the Court to hold that the sale was made with 
unreasonable delay No witness testified that the iron 
could have been sold sooner fora fair price. No doubt 
it conld have been sent to auetion, and sold for what it 
would feteh. but this would have been a breach of the 
duty toauet insellingas agent and trustee for the vendee, 
which the vendor owes under such circumstances. | 


Pollen es. Le Rov, 00-N. 3... 406. 


The company therefore cannot complain that the 


“Court refused an instruction whieh would have been 


erroheotis, 


Wigvins cs, Burkham, 10 Wall., 129. 


$. The company also objected to evidence of the prices 
realized on the resale, on the ground that the plaintiff 
himself tried toseil the Iron. Reeord, D. 59 (168). No 
authority was cited, and no reason alleged for the pro- 
position that it was improper for the vendor himself so 
todo. It was lis business to deal in iron, he was in the 
habit of selling it, and could have been justly chargeable 


’ id b 


With Iaehes, had he omitted to use all possible diligence. 
ltanppears from his testimony, that he wrote letters, that 
he was at Pittsburg andin the West, trving to sell the 
lron. and le wrote to his tsual customers, who were the 
only persons who would be likely to require that qual 
| Record 4). ih Lt] . ‘nicl threat bie “ils eth) 


ploved dnmagent in Pholadelphia, who did sell part. of 


i ee i 
the iron. Pp. 30. Goct6s. 160). Tle stated that in mak- 
| } oy > > ee m } 5 ay + 
eipes fhiese safes. le aid not Poth thre Tron mia okel ~ 


hands, and when asked why not, the defendant objee- 
tel to this (| lestion as Incompetent, Wihether the 
Q(thesthot its poral W'S COM perenne, Heel hhool bye considered, 
because the answer was that the dron was put forsale in 
the hands of am agent who did) sell part of it, although 
hewas not oa regvoulaur broker, Py. OO. OO No motion 
was niide to strike out this answer, and the objection to 
the question ts certainty unimportant, 


Sehuchardt cs. Allens. 1 Wallace, 359. 


There was no evidence that the usual method of sell- 


ing such iron was throuel brokers. 


In this connection an objection taken to Lundberg’ s 
evidence, offered to show that the delay in the sale did 
not work any injury to the defendant may properly be 
considered, p. Ga (lOO). Ttappears from the record that 
the witness misunderstood the question, and answered 
in reference to the fallin price between the contract of 
sale, and the time of the final refusal. This evidently 
Was not responsive to the question, and the witness 
then undertook to look at hissmemoranda of privges, p. 
60 (170) but so faras appears from the record. no evidence 
was given on this subject, and no motion was made to 
strike out the testimony wlich was given. The objec- 
tion is therefore not open for consideration in this Court, 

Schuchardt es. Allens, 1 Wallace, 359. 


Fifth. 


Forty-nine exeeptions to the admission or exclusion 
of evidence appear in the reeord. The general answer 
to almost all of these, can best be stated in the language 
of this Court in the 
Mining Company rs. Taylor, 100 0. S., 37, 
42. 

‘The admission of immaterial or irrelevant evidence 
isne suffielent reason for reversing a judgment when it 
isapparent, asin this case, that it cannot have affeeted 
the verdict or finding, injurionsly to the plaintiff in 
error, 

To the same effeet are 
Garegg rs. Moss, 14 Wall., 564, 569. 


Lancaster es. Collins, 115 U. S., 222. 


These exeeptions will now be considered in detail. 

The general line of proof on the part of the plaintiff, 
was two fold: 

Ist. A proof from practical tests. 

21. A proof from analyses. 

The exeeptions to the admission or exelusion of evi- 
dence may most conveniently be considered under these 


two heads. 


Sixth. 


ixceptions to evidence. relating to Practical Tests. 


The line of proof as to the practical tests was this: It 
was shown by numerous persons in Sweden engaged in 
the manufacture of iron from the ore, that the iron in 
question was made from the ores from certain mines in 
Sweden. These mines had been used for many years, 


and the echaraeter of the ores from them was known to 
be uniform, and experience had shown that the iron 
made from them in the furnaces from whieh this iron 
was made, corresponded with the analyses In question, 
and that when used in the manufaeture of steel It was 
found to correspond with these analyses. All this chap- 
seter of evidence was objected to In various forms, but 
in snbstanee. on the eronnd that snueh evidenee was Im- 
? 


material Uf it be imunnaterial. the result would be that 


practically, the only possible evidence on the trial of a 


This is a question of great Importanee, We subinit 
with confidence, that evidenee of this description Is even 
better and more satisfactory thanthat afforded by the 
‘iti iT sis of small portlonms of separate pis. 

These whalvses re resell more renmpel in) theip char 
aefer than the evidenee afforded by aetual use. The 
arenment usedon the trinkwhieh will no doubt be used 
in this Court. was that the trom which had been used in 
Sweden. and as to which the withesses testified, was 
different from that which was sold to the defendant. 
It certainty was not the identiesl iron, but neither could 
either party on the trinl, show an analysis of each pig, 
oreven of eaeh lot of 200 pigs. Not more than twenty 
pices ineall, out of O.000, were analy Zed, 

lh was proved that the presence of phosphorus in the 
manufactured produet, tends to make it: brittle, p. 90 
(246), and that its presence in the finer grades of tools 
is very easily detected, and that a minute quantity 
of it is sufficient to produce very serious and readily 
discernible results. Record, p. 17 (264); 99 (271). ** We 
ean tell it every time from handling if 

Now the proof bene’ th bh One of these results wera 
discernible in the Swedish manufactured product made 
from the same ores, nnd in the same furnaces asthe 
iron in question, the only question would be whether 
the Ores Lrom these rid tic Sale uniform ili their charae- 


20) 
ter, and the evidenee that they are, Is derived from 
actual experience in their use both before and after the 
sale of the dron in question. 

The American withesses also agree that theamount of 
phosphorus in the pigean be enleulated from the amount 
In the ore, &e., pr. Shee | 254): und that ‘tif the ores are 
pretty uniform, the results will be pretty uniform,” p. 
OL (249). 

This being so, and the proof also being that the dis- 
tribution of phosphorus in each pig, when minutely 
analyz al, was not uniform, it would seem to follow of 
necessity, that the effect of the process in the Bessemer 
converter, is to distribute uniformly the ingredients of 
the pigs throughout the whole molten mass, and hence 
the test of actual experience given by using the. steel 
made from the pigs, is more satisfactory than could 
possibly yes afforded by thie canal SIS of minute portions 


of separate pigs, 


1! Anderson, the manager and part owner of the 
Ramshvttiun fron Works, where the G@ P Tiron was 
miade,— Reeord, pp. 22, 23 (74-77): who had conducted 
the practical part of the iron manufacture at that fur- 
p. 22 (74),--testitied, that an analysis had been 


nace, 
made of tne iron from that furnace by Bernhard Fern- 


qnist, in Orebro, and that he used exclusively Pershyt- 
tan ore with only two per cent. of Wiker ore, which 
did not contain more phosphorus than the ore from Per- 
shyvttan, p. 23 (75). Ile then testified in answer to the 
lith interrogatory :** Nonew analysis was made because 
no change in the ore was observed,”” p. 23 (76). This was 
objected toon the ground that it was not responsive, 
was a conclusion, and was hearsay. It does not appear 
that it was hearsay, and therefore is not open to erit- 
icism as being a conelusion, If not strietly responsive 
to the question, the counsel should have moved to strike 


‘ 
oft 


if Ol bef ie art deposition Wits offered it evidence on 

the trial 

York Company ex. Central Railroad, 3 
Woall.. ‘ioe 

Blackburn es. Crawfords, 3 Wall., 


17. 


The objections taken to the witness’ answers to the 
I7th. USth., Wthand 2oth interrogatories, were on simi- 
lar grounds, and are equally untenable. The opinion: 
expressed inallof these that the ores and iron made at 
the witness's firnace were all of exactly the same qual- 
It \ is the eoneluston of a practical liter The counsel 
vomaintained on the trial that sueh oa 


_“ 
— 


forthee Mayport 
person Was the only one Compperedut to eNPress an 
freeord, |}. 74, Go) (204) While not coneed 
lng this, if can hardly be denied that suelo ao person Is 
eohipetent to eXpress an opinion on the subject referred 
to, and the objections referred to are therefore not well 
faker, 
Spring Co. os. Kdgar,.99 U. 8., 645. 


Sofaroas the objection taken to the witness's testi- 
mony that he sent samples of pig iron G P TL to Bern. 
hard Ferngnist is. concerned, p. 23 677 the answer 1s 
obvious, Tt does not appear that the testimony is 
hhestis iy, I is sworn fo }) sitively, and if the evidence 
of the witness as to the uniformity of the quality of the 
his furnace be true, it is obvious that an 


iron anade 
tnalvsis made im S78 would be evidence of the quality 
of iron. made in the same furnace from the same ores 


and hy thie Sibtne Process in S77). 


2. An objection was also taken to the Withess’s state- 
mentas to the character of certain ore sliown by AM alh- 
alysis made by Adolf Tamm, p. 26 (83). This analysis 
was subsequently excluded by the Court, p. 26 (53), so 


that the answer rently dropped out of the case. 


3. Prof. Fernquist, of Orebro, who analyzed the iron 


3l 


(GQ P IL), testified to his analysis and to the method 
pot Which it Wits Mia le. N ibe rots exceptions were 
taken to his testimony, pp.80,31, buat they all raised the 
sunie question, to wit, that it was Incompetent to show 
the character of the iron manufactured at the Pershytte 
Furnace in I878. The reasons already stated, it is be- 
lieved, show conclusively that the evidence thus offered 
Was competent, 

The identity of the samples furnished Prof. Fernquist, 
and analyzed by him was shown by P. Erikson. Reeord, 
p. 33, (101) | 


4. Objections were taken to the answers given by 
Harold Dillner to the 7th and Sth interrogatories. These 
unswers were objected to, first, on the ground that they 
contatned a conclusion of the witness, and not a state- 
ment of facts ; and second, on the ground that) they 
were hearsay. Reeord, pp. 33, 34 (108, 104). The wit- 
ness was shown to be qualified to express an opinion, if 
he gave otie—p. 05 (102)—and it does not anywhere ap- 
pear that the answer to the Sth interrogatory was hear- 
say. On the contrary, the inference is that the witness 
spone from his personal know ledge. The answers to 
the Vth and Loth, l4th and Sth interrogatories put to 
Ditlner are also objected to; pp. 384 to 36. They give 
the result of the experience of a practical engineer em- 
ploved as technical assistant at the Pershytte Furnace— 
p. 3: (102)--where the iron in question was manufaetur- 
edvaus to the uniformity of the ores from which the iron is 
madeand the freedom from injurious matters of the iron 
thus manufactured. The argument as to the admissi- 
bilitv of this testimony has been sufficiently presented. 
The objections taken to the withess’s answer to the 4th 
cross-interrogatory, Reeord, p. 37, and to his answer to 
the 15th cross-interrogatery, p.38, are equally untenable, 
for the reasons already stated. 

In answer to the 26th cross interrogatory, the witness 
stated: “‘ lam nota professional chemist.”” On this 
ground, the counsel for the company objected to the 


SRE ES EN RE gk BORE RATR Ge See eee ome ae 


NO nie awe aT 6 gg 


. : . . 4 i a . i’ . ; : 
answer viven th ference to me ahaiV SIs Of ern uist, 


Which particular portion of the deposition was referred 
toin this objection is not specifieally stated, but it ds 
mi that it refers to the auswer to the sth inter- 


Whiel the wittess QRAYS > “"COonceri- 


rogatoryvy, pp. 38G, 1 | 
ine hits auadyves Tk OWL eXperience | that they are as 
CO ‘ntiousiy, as exaetiv —tmade in full harmony with 
the progress of science. Piiis is an answer whichia 
professional expert employed to assist to the process of 
niles might very ] Properly make In reference 
to the reliabill ot 4 analvses of a professional 


chemist. as tested bv experlenee, Ins fnet. the rella- 
. ° " ' - 4 
bility of sueh anoalvses enn be tested Inno other wav. 


rg ' ° 4 ° { } , 
he clrommis bpp s tis theoretical tests Phe manen- 
facturer ascertains [roth eNXperpence Wwhethel the result 
of these theoretic tests corresponds with the result of 
eX perlenes Phe tests are not meide for thet own sake, 
} . : is , ' ee ‘ } ¢ | - 
mr foRdleate fo Che Mane tibber Whlbetiret a partiedaa 


: as ; -. : oe on : ey 
article Ol iron rs stil able Por mando, tel CNPP e, thie 
>. 5 ° ] ‘ ° oo 
fitiest CQULTLEN if tools. bra the enel, hee thing lyaat eX perl- 


ence ean determine this, and the opinion and pudement 
[ Th 1 a ref il Valtunble an | ia) thasit of thre colder, 


di ¢4.1 


i mCi IS, 
And so Metealf. a witness called for the Company, testi- 


fier! }. oe) (241) 


The only other exception taken to the admission of 
any portion of Dillmers testimony is toa portion of his 
Dyed 7s ia Interrogatory, }). 4] : oe \ly 


, 
r 
i fil 


wuswer Co | 
opinion is, the 12.000 centners Perslivtte pig iron is an 


Le 


This Wiis objected fo 


article of most excellent quality. 
Ou the eround that if was hearsay, ana Opinion ; iMcom- 
petent and not responsive to the cross interrogatory. As 
this cross-interrogatory was the usualgeneral cross-in- 
terrowatory, it Is diffieult to sustain the objection that 
it was irresponsive, provided if was material: even if 
this objection could ever be taken on the trial, to the 
answer to an inferrogatory put under a commission, So 
far as the other points suggested are concerned they are 


without merit. ‘Phe statement is positive and not hear- 


suy, that the witness was the man under whose super- 


oo 


Tision the iron was made, pp. 33, 84 (102-106). The 
only possible criticism that could be passed pon the 
answer was, that it was too general. This objeetion 
wis not, however, taken. When the evidence of the 
defendant's witness, Arnberg. is ceconsidered, to wit: 
that the iron becomes more valuable the less amount it 
coutains of plies peli rus, p. &0 (279), and Hunt, P 92 
(252), that the actual value of iron and steel for use is 
largely dependent upon the amount of phosphorus con- 
tained In them: it is evident that the language of the 
Witness Is to be taken in connection with the previous 
part of his cbs position, and that so taken It amounts to 
this, that from his knowledge of the ores from whieh 
this particular lot of iron was made, and of the process 
of manufacturing, he was able to state and did state, 
that the iron in question was as free from plosphorus 
as any iron that was made 


5. Cassell, the manager of the Svana Iron Works, in 
which the second lot of iron marked, SBVE and 
NBBBR, was manufactured, p. 41 (123, 124), gave evi- 
dence as to the manner in which this iron was manufae- 
tured. tlis answers to the 7th, Sth, 10th, 16th and 19th 
interrogatories were objected to on the same grounds as 
those taken to Dillner’s evidence. The answers were 
admissible, and the objections to their admission were 
not well taken for the same reasons as those already 
stated in reference to the Dillner answers. 


6. Johansen, who was a manager of the Svana Tron 
Works, was acquainted with the second lot of pig iron 
made at those works and sold to the Hoglunds, and by 
them to theecompany. His answers to the 12th and 20th 
interrogatories p. 46, (135, 136), were objected to on 
the same grounds as those taken to the testimony of 
Dillner. The objections to the admissibility of this evi- 
dence are not well taken for the reasons stated in refer- 
ence to the Dillner answers. 

The answer to the Sth cross-interrogatory, p. 47 (137), 


‘) 
AF 
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shows that the witness had personal knowledge as to 
the materials used at his furnace in the manufacture of 
iron. : 


7. O. M. Woulund was examined, and gave evidence 
as to the shipment of the dron, and the persons from 
which it was bought. This evidence was given solely 
for the purpose of identification, p. 47 (139). The 
answer was objected to as hearsay, and probably the 
first sentence of it was. But this was not. specifically 
objected to, and it is evident that the third and fourth 
sentences of this answer were stated on the witness's 
personal knowledge ; hence the objection ly, ng to the 
Whole answer, and some parts thereof being proper, 
the objection was rightly overruled, even though some 
parts of the answer were Incompetent, 

Moore es. Bank of the Metropolis, 18 Pet., 


*>) +) *) 
wis, 310. 


In any case the objection was overruled for the pres- 
entonly, and if the company had felt aggrieved by the 
ruling, its counsel should subsequently have moved to 
‘strike it out. The admission of the first sentence, even 
if that had been specifically objected to, conld not have 
prejudiced the COMP ATEN in) dny case, because the faet 
was abundantly proved by other witnesses, and was in- 
deed not in dispute. 

Allen es. slunt, 2 Woodb. & N.. [ak 153. 


Seventh. 
ixceptionsto Evidence respecting Analyses, 
1. Nene of the exceptions taken to the admission of 


the questions put to Prof. Sharples were well taken, 
He was by profession an analytical chemist, and had 


EN ————— le eedttete tee 


been for nineteen years. Ile had frequently made an- 
alyses of iron to determine plosplorus and other sub- 
stances, and had aualyzed substances other than iron 
for the determination of phosphorus. He had made 
an analysis of samples from the different lots of jron 
mentioned in the contracts in suit. Reeord, p. 65 (180). 
A statement of all of the analyses which had been 
proved at the time he was examined as a witness was 
made, and he was asked, Q. 72, Record, p. 65 (181): 

‘Tn vour judgment, to what extent would the result 
of those several analyses Indicate a material variance as 
to the quality and constituent parts of the bulk of the 
iron from which the samples were respectively taken ; 
from the following percentages: Silicon, .90; phosph- 
orus, .038; sulphur, a trace ¢° 

The answer to this was not strietly responsive, but 
it was not objected to on that ground, and it did state 
facts which were material to the case. to wit., that the 
specimens taken from any one pig, or even from ten 
pigs, would not fairly representa lot of five hundred 
tous. This particular statement was objected to by 
the defendants, but when taken in connection with 
the statement in the context, to wit., that the 
phosphorus is) somewhat unequally distributed in 
a lot of iron, it was certainly material as 
bearing upon the reliability of the samples and the ac- 
curacy of the inference to be drawn from them. The 
evidence was plain, that most of the analyses made by 
the defendant's chemists, were made from borings taken 
from an exceptionally small pig, and almost all the rest 
from a enbical block taken from one other pig. Evidence 
Arnberg, Record, pp. 80, 81 (220-222), p. 82 (223). In 
reference to this ‘exception tilly small pig,’’ Arnberg, 
the defendant's witness, admitted that the smallness of 
its size must have been caused by some obstruction in 
the flow of the iron in the mould, which prevented the 
iron from filling the monld—Record, p. 82 (224)—and 
which might naturally have caused an admixture of 
some impurities in the pig. 


’ 
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On the other hand. the sum ples mal Zl Ivy [atiticd- 
bere’s chemists were drawn from amuch greater variety 
of pigs. One set of them was taken from the pigs 
selected by the Custom [louse officers in New York, as 
sumples of the lot, another froma set of pigs sent to 
Lundberg by the company. Reeord. p. 57, 58 CL 63, 
164, 165). Three of these were produced in Court by 
the plaintiff. Reeord, p. 52.151), pp. 38 (165). Another 
series of the Lundberg analyses was made from samples 
tuken in the following manner: ‘Then Dro Wendell 
and TPwent out in the millband picked out two pigs of 
each brand and bad them drilled and took the borings 
from two of each brand and mixed them up, and I 
bronolt three hoXes Of those borings ce New York fo 
> Dr. Chandler, PL. 50, (166) Testimony Lundberg. 

The case having been submitted to the jury prinei- 
paliv apona discussion of the value and reliability of 
these different samples, it was obviously extremely im- 
portant to Introduce evidence whieh wonld tend to in- 
form the jury, as to the extent to which a sample from 


one pig would indieate the character of the bulk of the 
iron, 

“Tt is not an objection, as is assumed, that he was 
asked a question involving the point to be deeided by 
the jury. Asanexpert he could properly aid the jury 
by such evidence, although if would mot be Competent 
to be given by an ordinary witness.” 

Transportation Line es. Hope, 95 U. &., 
207. 

The other objections taken to the questions put to 
Prof. Sharples are equally untenable. The main ground 
of objection would appear to becthat the method ae- 
cording to which each analysis was made was not stated 
to the Professor, But the object. of the Inquiries put 
to Prof. Sharples was to slow that assuming the differ- 
ent methods used by the different chemists to be equally 
reliable, and each chemist to be equally aecurate, still 
the varlations in the results were not so great as to 


- eecaneege a 
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prove a material variation in the bulk of the iron from 
the analyses referred to in the contracts. ‘This certainly 
is a point upon which no one but an expert analyst 
would be qualified to pass. 

The questions put to Sharples were distinetly adapted 
to elicit from him an opinion on this important subjeet, 


and the faet that they did not embrice a discussion of 


the various methods used by the different chemists is 
not important. No doubt there was room for argument 
as to which was the best method, and it does in fact ap-- 
pear from the case that considerably testimony on this 
subject was presented to the jury by witnesses who were 
orally examined. Elliot, Record p. 50 (147); Mackin- 
tosh, p. S51 (150); Prof. Chandler, p. 71 (195). 

gut none of this testimony had been given when 
Prof. Sharples’ deposition was taken, and the only 
point to which his testimony on this subjeet was di. 
rected, was that just stated. [tis a material point, and 
the’ fact that his examination does not cover the whole 
‘ase is no ground forobjection, ifit covered, and was ap- 
plicable to, a material portion of it. 


In Schuehardt es. Allens, 1 Wall. 3859, 368, the Court, 
referring to an answer to a question, say: 

“It was not necessary that it should be sufficient for 
that purpose. If such were its tendeney, if it. were a 
link in the chain of proof, it was within the sphere of 
competency, While its effect, was a question for, the 
jury.” 


2. The question put to Prof. Chandler covered a larger 
field. When he was examined, there was testimony in 
the ease as tothe accuracy of the different methods 
employed by the different chemists who had made 
analyses, and it was therefore competent and proper to 
put to hima question embodying and calling for an 
opinion from him as to the relative accuracy of the 
several methods. The first question putto him is at 
pp. 74, 75. The Court held that the question, as then 


put, assumed facets whieh did not appear. Thereupon, 
the witness was examine | as to lis competency Co ex 
press an opinion, This examination was directed to 
test the experience of the witness In the actual manu- 
facture of iron as distinguished from experience acquired 
by hin theoretically ancl professionally, Py. 4a ta “di. 
The witness testified that he had been employed as con- 
sulting chemist by the Boonton Tron Works ; that he 
visited their works, watehed the operations, sampled 
their products, analyzed them, or had, them analyzed 
nnder his supervision, and consalted with the proprietor 
integard to the diferent ores which would be most likely 
to produce the best products > had watched the running 
of the furnaces. and taken samples of slag, pis tron and 
foel, with the view of improving the working of the fur- 
astandard for whatever they wanted. 


G. fol, Boo BOs, ) 


naces, and getting 
(Record, pp. Fo. 7 

The witness was then shown the table of the various 
analyses Which faeces p. 78, or, at least, that portionol it 
Which is above ihe three parallel horizontal lines, and 
was asked (his question : 

To what extent, In your Judgment, do the results of 
the analyses contained in the table vou hold in’ your 
hand, indieate a variation in the quality of the bulk of 
live hundred tons of the G. P. TL iron, and three tiun- 
dred tons of the two other brands, from that shown by 
the guaranteed analyses whieh ave also stated in the table 

assuming thatthe tableshown you correctly states the 
results, and that the analyses were made ap by com- 
petent chemists 47 

This question Was a proper one to be puttoan expert, 
and the withess was qualified to auswer it. The 
facts testified to by him were those already stated, 
and showed clearly that he was not only familiar 
with the manufacture of iron theoretically, but 
practically, Phe question put to him was to obtain his 
judgment as to whether the variations in the analyses 
conclusively showed that the bulk was not in aceordanee 
with the analyses referred to in the contracts, and 
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to what extent they indicated or tended to indieate the 
variance. This certainly was a point on which no jury 
or jJidge would be competent to pass withont the opin. 
lon of experts. [ft was, therefore, eminently proper to 
eall them. They were in facet called on the trial on both 
sides, and it is diffientit to see how it would be possible 
tory a case of this sort without the aid of their testi- 


mony, 7 
The objection stated in the record was that the ques- 


tion was rather fora practical mannfaeturer, p. 75 (204). 
No doubt, it would be competent for a practical 
manutacturer to eXpress an opinion on. this subject. 
Sach persons were netually called) on behalf of Lund- 
berg, and also on behalf of the Company. But it does 
notat all follow that they would be the only persons 
qualified to express such an opinion, Some of the most 
useful and important discoveries in the arts have been 
aide by Persons who were not practical manufacturers, 
Whitney, the inventor of the cotton gin, was not a prae- 
tien) manufacturer. Morse was not a practical elee- 
trician. Gilehrist and Thomas were not practical man- 
ufacturers of iron. The list might be extended indefi- 
nitely. Tosay that no person is qualified to express 
an opinion as tothe inference to be drawn from the vari- 
ation in analyses bat a practical manufacturer, is as un- 
wise as it would be to say that no person is qualified to 
express an opinion as to the structure of a house but a 


nmiason, 


3. The question put to Wuth, an expert called by 
the company, p. LIS (316, 317), was In the same form as 
one put to Prof. Chandler by the counsel for Lundberg, 
p. 74 (202, 203). This question was excluded by the 
Court, upon an objection taken by the counsel for the 
COULPANN | but the Court allowed a question to he put 
to Wuth in the same form as that in which it was 
allowed to be put fo Chandler, p. 118 (318); p. 75 (204). 


(¢.) The difference in the form was immaterial This 
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Court will not reverse becanse of an immaterial differ- 
ence in the form of expression, between the counsel 
and the Court. 

(4.) The counsel for theeompany will not be heard to 
svVv that a ruling was erroneous, whieh was made at his 
own request, and not exeepted to by him, and which 


the Court afterwards followed when he was examining - 


a witness. 


Eighth. 


Exceptions to Charge. 


The exceptions taken to the charge as given, and to 
the refusal to charge are substantially eovered by the 
points already made. We will only remind the Court 
of the uniform rule thata judge on the trial is not: re- 
quired to adopt. the precise language of the defendant's 
requests, If he states the rule of law applicable to the 
decision of the case correctly to the jury, a new trial 
will not be granted, although requests in themselves 
proper were refused, 

Railway Co. rs, MeCarthy, 96 U. S., 258. 

Continental [improvement Co. os. Stead, 95 
U. oi, aoe. 

Indianapolis, ete., R. R. Co. rs. Horst, 93 
U.S. 291. 


Or even when an isolated sentence is eCTroOnedt Ls, if, as 
a whole, the case was properly submitted. 
Evanston es. Gunn, 99 U, S., 660, 


For example, the Court was asked to charge, p. 126, 
(339) that the defendant is nor bound to receive any 
of the iron under either contract: that it is not bound 
to receive the entire amount covered by either contract, 
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unless it all answered in fact to the description or 
quality stated in the contract. The Court had already 
so charged, p. 124 (333). 

The next request immediately following this was 
correctly refused for the same reason, and also because 
it involved a stitement that there was no material 
fariation in the different pigs of the same east, and the 
evidence as has been shown, was directly the reverse. 

The third and fourth exceptions to the charge have 
been already considered. The fifth exception, p. 118, 
is cured by the verdict, for it appears from the sen- 
tence immediately following that the plaintiff recov- 
ered nothing for commissions. The charge in refer- 
ence to this therefore was immaterial. No special 
exception was taken to the charge as to freight, but 
the objection on this subject is probably raised by the: 
motion to direct a verdict, and will next be considered, 
though neither it nor the exception considered under 
the Tenth Point are assigned for error in the brief for 
the Company. | 


Ninth. 


Recovery for the Freight. 


August 20, 1880, p. 105 (286)—Selden Marvin, the 
Secretary and Treasurer of the Company, wrote to 
Lundberg, “The iron is here subject to your order and 
to such charges as we may have been subjected to. 
What shall we do with it ¢ 

February 3, 1881, p. 105, Marvin agrees to ship 
part of the iron as ordered and to render his bill for 
charges. February 9, 1881, p. 106, he says he will send 
the bill for freight when the iron isremoved. February 
14,1881, p. 22, (73) he writes: ** Our charges for freight 
and cartage on the iron as it now lies amount to $8 cents 
per ton. 

Murch 8, 1881, he sends the bill for charges and gives 
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the items on the whole amount in the letter of Atcust 
9, 1SS1, p. 106, (290), Tn this same detter, the Company 
makes the elaim that the fall amount of the iron had 
not been delivered. buat Landberg insisting August 12, 
PSs], }?. 112 (302) that the Company lisued tise cl thie iron, 
and that the weights given by the Custom house welgh- 
er must control, the Company coneeded the point, p. 
(01, (200). The finalstatement of the difference between 
the contract price of the iron whieh the defendant failed 
to return or deliver and the amount of the freight, ap- 
pears on p. LES. Tt is obvious from the statement in the 
letter of August 20, that tie iron was held subjeet to 
the charges to which the Company had been subjected, 
and that the Company refused to deliver the iron unless 
Lundberg paid or agreed to pay the freight from New 
ork to Trov, whieh the Company had aetually paid, 
[ndeed, the Company, in ease there wasa breach of war- 
ranty, would haverlad the right to hold the tron for this 
wmount, 

it follows that the money thus paid by Lundberg 
was paid under duress of goods. That is to say, the 
company refused to accept and pay forthem, and he 
had his option whether to leave them and sue for the 
Whole price or to take and resell them: and sne for the 
difference. Tle elected the latter course, and had there- 
fore a right to’take the goods. The company refused to 
deliver them unless Lundberg would refund the freight 
it had paid. To get the goods he was obliged to pay 
(his, and if the Company's refusal was unlawful he can 
recover It back. 


Tenth. 


Accord and Satisfaction, 


The third ground on which the Company moved to 
direct a verdict is stated at p. 121. 3 


msi 


=m <t < 


< 


> 


" * qi J i ipo Somos i " Fe aaa cas os ‘ & $ i | + “a Ps x ta sek 

¥ od 7 " ‘all r a ah o.% rer pie oe: =". oe eae Pee ae Wee Pe ig: Se vr a * oa ae e 4 

w CE ba Ea ee ce ee ee ee a ey a ee a ae ia. ~ iJ ae ee | a re a a i area De be : =, foe Sn, cre ee ae ae a igh 0h a 
Mas 3 a i 4 ~ ap), ee ee a 4 ae ale ee oat ea 3 sr oe a Do. Me ag ee a eS btw e Be eg 1 a 


43 


“That the correspondence and acts of the parties 
While the resales were being made, and the adjustme tt 
of their claims and counter-claims against each other, 
together with the payment of 8306.45 by the defendant 
to the plaintil, and the receipt by the pliintiff therefor 
on August 5, Is8l, amounted to a rescinding of the 
contracts and the full settlement of all the elaims aris- 
Ing under them—that is to suyvoas a matter of law.” 


Whatever there was in this subject appears in the 
correspondence, ‘There is certainly nothing in the let- 
ters Which shows that the adjustment of the account in 
reference to this charge for fremght, and to the amount 
of iron used by the Company wos intended as an ac- 
cord and satisfaction of Lundberg’s entire elaim. On 
the contrary we find him insisting on his claim that the 
iron was equal to the sample. See the letter of July 3, 
SAS), )) LOS, in Which he encloses the wnalysis lie has 
made, and demands payment of the entire amount of 
the contract price, and also the letter of July 20, 1871, 
p. 107. 

This claim is renewed September 2, 1880, p. 110, and 
wis also renewed in the conversation with Marvin, tes- 
tified to by Lundberg, pp. 59, 63; 

(). Well, vou were trying to induce him to take the 


iron under the contract ¢ 
A. I tried to show him that we were right. 


Mr. Marvin's letter of August 15, 1881, p. 106 (290), 
sends a check in payment ‘for our relations to this lot 
of iron,’ that is the lot which by mistake the company 
had used, referred tO in his previous letter of August 
9, IS81, p. 106 (289). The check thus sent is exactly 
the amount mentioned in Lundberg’s letter of August 
12, 188], p. 112 (402), as being the dilference between 
the price of this lot of iron and the freight. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1586. 


No. 187. 
I ae ; 
"i pp we 
Vif CHARLES W. BOYNTON, PLAINTIFF IN ERROR. 
. US. 
J 
if PLOWDEN H. BALL. 
! 
em eae seiieiiatasieatl ells 
| ‘ ‘ 
" IN ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS. 


FILED OCTOBER 22, 1883. 


disdain ck ck ee —_ Stet 


bas 


eee ori 


SUPREME COURT OF THE UNITED STATES. 


. , OCTOBER TERM, 1886. 


No. LS7. 


CHARLES W. BOYNTON, PLAINTIFF IN; ERROR, 
Us. 


) PLOWDEN H. BALL. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS. 


—— 


—— 


| 

| ore 
“4 INDEX. 

, 


Caption ialllie ieaiie i a iis seein inane i eee (ia ae 


Original. Print. 


Transcript from cirenit eourt of Stephenson county perpen Ss Bia 1 
: l 


Caption LOL eo em os ie ee TLE Gee OMe ee 


Seal 


‘ Declaration SR preg a a eae sn Selle asprin 
. Athidavit of J. Addison Crain. —-. -- tanith ihelininiinashamiin inde 
Copy of decree on which action was brought ....-. ..----------- 5 
aera ee os be ee 5 aki dasa 1! 


Plen : a i a dl }2 


x KFT DW WS 


Judgement 2. a 
Precipe for execution ——.. Sale s sadeigs hla ae Bead Wile ae 13 
IN cs cc ce ek ees ere omeuede = iced canner Mila 
Sheriff's return ‘ce ems aie aa oe 155 10 
Motion for “tay, Gls scctn dee . aan ‘ on oni mee mae 16 1O 
SEES CE CRCOREIOING oa cin cmemne ccvcns cocenn sees a aijbk pin een 
Motion for perpetual stay ..--. on nse goeneaiigs ian satin tebe 17 1} 
meenes oF Snes OE BENNO 20. cove cebnukabene beds! 1% 2 
AMGaven of Chas. We BORO cccasccodsanoncniienaehy wn 20 12 
Exhibit A—Certificute of bankrupte Y scdemn seo ene 23 14 


}.- Bankrupt proceedings .... -... .... -...---- 24 15 
6 Geo sé ne rene nr eee aie LE y 
D— +4 ' shes ale el cia mele ac 3: 2] 
cee: vicecuk aman ite wae ee ot 22 


Ie NE cue spmenis: sedi ean 0s es ou ea 38 24 | 


Order to show I a a i aan “4 


eee — 


JUDL & DETWEILER, PRINTERS, WASHINGTON, 


ENON A CIEE AGE AGM Belg 


Transe: ipt fr 


iff 


( ar rk 


Caption 


ti 


SLD ss pon 


tel 
Jur 


1? 04 


*» 
‘ 


inert 


mn) feo OD a 


Onder allowing Apprenl 


bsond for aprprecal 


Clee 


\ssienment o 


Odrcley ne 


Sulpissde 


OPpotrten 


' 


t 


cs certifente 


Jindomient 


Clerk “ cortith 


Bond 
\\ rity 
(‘he IY = 


err 


Crain 


INDE 


ii 
REESE 
=f] ~*~ 
sical iii te 


xX. 


es. Boynton etal 


oe 
~ « -— — 
~—— 

- ~ 
-_———-— - 


— 
- ——— — a 
- — = - 
- ~—- 
———— = ee me 
_——— - - 
. ——— -— «= 
. ~- — 


-_——* 


-_———« 


(original 


Print 


24 


PLOWDEN IL. BALL. 


BOYNTON Vs. 


CHARLES W. 
(t Appeal from A pp late Court, 2d District 


Supreme Court, State of Illinois, Northern Grand Division. At the 
March Term, A. 1D. ISS5. 


Ata supreme court begun and held at Ottawa on Tuesday, the sixth 
day of March, in the vear of our Lord one thousand eight hundred 
and eighty three, within and for the northern grand division of the 
State of Illinots. 

Present: John M. Seott, chi { } ustice: Pinkne V Il. Walker, jus tice: 
Jno. Scholtield, justice; T. ivk Dickey, justice; John H. Mulkey, 
justice; Demy. lt. She ldon, yustic Alfred \. Craig, justice: James 
Me ‘arthey, dttornes gre neral: WLR. Milligan, sheril; Keverell I’. Dut- 
ton, clerk. 


Charnes W. Boynton 


Prowpen DB. DAtt. } 


i Be it remembered that heretofore, to wit, on the 23d day of 

hebruary, A. D. ISS2, there was tiled in the oflice of the clerk 
of said supreme court certain transeripts of record from the cireuit 
court of Stephenson county and the appellate 
district of [ilineis, with the assignment of errors thereon, which said 


transeripts and errors assigned thereon are in words and figures fol- 


eourt ot the second 


lowing, to wit: 


| | lL NITED STATES ov AMERICA. 


STATE OF ILLINOIS, | 


> 
eve 


Steph son ounty, } 


Pleas before the [lonorable Willi Til 
the thirteenth judicial eciremit mn the 
her inafter-named term of stile court, in the State aforesata, the pre- 
siding judee, and at a term thereof begun and held at the court- 
house in the city of reeport, 1 said COUnLY, Oll the first Monday 
(being the third day) of September, ih the Vvear of our Lord one 
thousand cight hundred and seventy-seven, and of the Independence 
of the United States the 10]st. 

Present: Honorable William Brown, judge of the thirteenth eir- 
euit of the State of [llineos: James S. Cochran, Stat sattorney: Daniel 


. 
wee 


S. Brewster, clerk ; Jesse R. Leigh, sherifl 


Attest: DS. BREWSTER. Clerk. 


brown, One of the jyudves of 
SlLiale of [ilinots, ania ul the 


be it remem hered that heretofore. to w it. on the loth day of April, 
A. D. 1877.2 precipe fora summons was filed in said court, and a 
StIPIIOlsS I<Sle «] the Te mi a ly AY siilel por Lye directed. returnable lo 


said September term, A. D. IS77. of said court and delivered to the 
lL which ig es was duly 


she rill ot said COUNLYV “A execute, ana 
returned iis personally served by thir =heruth « said Stephenson 
county, but has been lost from the files in the ease, and hence is not 
set out at ler eth in this record. 

And be it further remembered that iia to wit, and on the 


1—1387 


we 
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25rd day of November, A. 1). S77, in vacation after ine ill 
yA Septen iber term. IS77. of said erreuit eourt. a « lonlaration es 

filed in said court, which said declaration is in the words and 
figures following, Lo “wit : 


‘ 


In the Stephenson County Cireuit Court. December Term, A. D 


ISad. 


STATE OF ILLINOIS, 
Stephenson fully. j 


Plowden IT. Ball, survivor of Edear FF. Caitlin, dece; ased, plain- 
tiff im this suit, by Crain, his atter ey, COM plained of Charles oh 
boynton, ns t rdaunt vig IS sutnin nic 7 Of a I rhea, threat he re nder ti 
the plamtil the sam of fifteen thousand dollars, whieh he uny ale 
cf iatilis i ated leagntill: leor that why reas i retolore, to wit, fil 
the September term, A.D. 1S65, 
court, the said plamtifand: sar | 
the lifetime of bhdtin. the sid dear I. (iriflin, iN) 1 rtain procecd- 
Ing at them suit, on the ehancery. side of said Tast-mentioned’ court, 
where thie Were complainants, and sit le {\ redsunit Wiis brinpole aded 
with Jenmie Boynton, widow, and Trederieck S. and Clara Boynton, 
heirs-at-law, of Stewart G. Boynton, deceased; Theophilus kK. Green- 
wood, administrator of the estate “ Stewart Cr. Bovinton, deeeased ° 
Wallaae W. [ber nton, ane Jerorni a. OVHLON, as def ridanits. it Wills 
ordered, adjudged, and ee ae said last-mentioned court did 
thereby order, edie, and deeree, that said Charles W. Boviton 
pay said complainants the sum of four thousand six hundred and 
twelve (1%, dolkurs, with interest thereon from the 20th day of No- 
vernber, A. DL PSot, to 20th dav ol September, .\. 1) S65, then mak- 
Ing, Including principal and interest, six thousand two hundred 

Twerts three ‘a dollars, and also, in addition thereto, that 
m sata ( lreard “ \\ . boar hiton aay three-fourths of the COs TS oft 


ii 


of tin Steplienson eounty erreut 
“ats. spas é 
hdear I Carittin. HOW ceceist (| an 


; 

t 
’ 
+ 


that suit, as by said decree Hore fully appears; and satd plain- 
titfavers that the three-fourths of said) costs so adjudged to be paid 
by sad defetidant, Charles W. Boynton, amounted to a large sum, to 
wit, five hundred dollars, of all which the said Charles W. Boynton 
afterwards, LO wit, On the « L\ ania Voar last LOT silted, liad haotice, to 
Wit, at the county aforesaid, whi h said deeree still remains in full 
force and cileet, not in any wise reversed, set aside, or annulled, o1 
otherwise vateated ; and said com] lainants a the lifetime of said 
Mdear I. Gritlin had not nor had cither of them, nor has said plain- 
tif] since the decease of said Edgar IF. Ciriflin, obtained any =itistae- 
tion of or upon the said deerce for said several sums of money so 
ordered, adjudged, and doer el as fore said, whereby an action hath 
accrued to the said plaintul® to demand and have of and from) said 
Charles W. Boynton, the now here defendant, a large sum of money, 
to wit, the sum of seven thousand five hundred dollars, parcel of said 
sum above demanded, 
And whereas, also, said defendant afterwards, to wit, on the twenty- 
fourth day of September, A.D. PS66, in the lifetime of said Edgar 
I’. Griflin, now deceased, at said county, became and was indebted to 
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said plaintiff and said Griflin in the further sum of seven thousand 
five hundred dollars upon and by virtue of a certain other deeree 
before then made and found in the Stephenson county cireuit court 
In a certain matter then di yn nding In said last-mentioned court, 
Wherein said Plowden HT. Ball and said Edgar F. Griftin were com- 
bluinants, and said defendant was impleaded with Jenmie Boynton, 
widow, and Frederick S. and Clara Boynton, heirs-at-law, of Stewart 

G. Boynton, deceased; Theophilus K. Greenwood, adminis- 
| trator of the estateof Stewart G. Bovnton, dec ased: Wallace W. 

Boynton, and Jerome C. Boynton, by which last-mentioned 
decree it was ordered, sud pucdene do and deereed that said Charles \W. 
Boynton pay said complainants divers sums of money, in the whole 
amounting: to seven thousand dollars, and also three-fourths of the 
costs In that suit and proc ding, which three-fourths of said costs 
were a large sum, to wit, the sum of live hundred dollars, in the whole 
amounting toa very large sum | of money, to wit, seven thousand 
five hundred dollars, of which “iid Charles W, Bovnton hac notice, 
to wit, at the county ator sald, and said plaintiff avers that said sum 
last mentioned wi as, during the lifetime of said Edgar IF. Gritlin, 
Wholly unpaid and unsatisfied to said complainants, or either of 
them, and since the decease of said Edgar F. Griffin remains wholly 
unpaid and unsatistied to said plamtitf, to wit, at the county afore- 
said, where by said aetion hath acerued to said plait? to have and 
demand of and from said detendant said last-named sum, other pra 
cel of satd sum above demanded. 

Yet the suid i ft redant, the etd Charles WW. Boynton, although 
often requested so to do, lath not as vel pit suid sum. of fifteen 
thousand dollars above demanded, or any part, to said Plowden [1. 
Ball and Edear F. Griffin in the lifetime of him, the said Edgar F. 
Ciriffin, nor to the said plea] intitl! since the decease of him, the said 
dear I’. Griffin, but so to do hath Wholly refused, and still does 
refuse, to the datiage at site prlatntil fifteen thousand dollars, and 
thie refore he brings <uit. . 
A. CRAIN, 

PV f's Atty. 


In the Ste phonson County (jrcuit Court. December Term, A. D- 


IS77. 
Prowpen TL. Ball, Survivor of Edgar F. Griffin, Deceased, 
- ar f 
-) 1*| pri till. 


Cuantes W. boynros, Def't. 


STATE oF ILLINOIS, . 
Stephenson (ounty, } ane 


J. Addison Crain, of lawful age, of said county, beme first sworn, 
saVvs that he has been and is the attorn V of the relent tiff in the 
above a intitle | Ciltlise TOW pe nied] ne in) sil id court. and thi; it srl i] de fe ned- 
ant is justly indebted to said plaintiff? by virtue of the deerce set forth 
and described in the first cout in) said sleingllt’s declaration to the 


a ee 
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amount of 86223.090. and interest thereon at the rate of six per cont. 
per annum from 2ord dav of Sept niber, A.D. TS65, amounting in 
all to the sum of 810,767.50, after allowing said defendant all lis just 
eredits, deductions, and set-olls. 


J ADDISON CRAIN. 


Subseribed and sworn to by said J. Addison Crain before me thits 
roth ity of No ptag ae we \ |) 4d. 
DS. BREWSTER, Clerk. 


: , oi ° “~ 
‘7 Hy Ddhee ‘ (sid f rach letion is Prowaht. 


ln the Crreuit Court of St nhonson County, Lins. of the Septem, 
ber Term, A.D. ES65. In Chaneery. 


Prowpen Tf. Batt and Bogan FL Cage rin 


Jiexnnte: Boywrox, Widow, and Frenentren So and Chana Boynton, 

Llerrs-at-lLaw, of Stewart PraoVrrtord, Decensedt: Theophilus ly - 

Greenwood, Administrator of the Estate of Stewart G. Bovn- 

‘) Toot). Deceased : Wallace \\. Doviiton, 4 hares W. Dovinton, 
and Jerome C. Boynton, ) : 


lias ciitine having kt Perot tal logan rearine tid heard hp the 


taken as contesse: Bovirton siti Upon 

, diswers, anid rt plications fis to al] thi ct tie l det rdsits above 

named, and the court having heard the evidence and arguments of 

counse| for the respective parties, if cp pecs lo thie court trom the 

Ovid Hee nied | saliers 11) the cnuse threat thre colnplathants here in) 
| 


: , ; . ' a a 
recovered a yudena nt agaist the sal Stewart Ge and Wallace w. 


Boynton, as stated in said bill of complatot, and that execution Upon 
the said padyenie is issued and returned unsatistied, as in said 
bill Is stated, ‘bia threat there Was di Preonn thas ~ritd Stewart Cr. 
ane Wallace We Bovaton to the ecomplatants herem at the time of 
the tiling of the Dill herein on said) judgement the sum of six thou- 
srniel ite hundred A\ CWeonty [Wo dollars nid “IXEV-One cents. and 


sixty-one dollars and twenty-two conts interest thereon from the 6th 
dav of October, A.D. TS60) the time of its rendition, to the 6th day 
of December, A. |) iSod: nid it appears CO thie court trom the evi- 
denee that the said principal and interest was thenaned is now due and 
unpaid from: the said Stewart G.& Wallace W. Boviuton to the said 
complainants, and also that the said judgment lias not been pid 
and that ait is mow im full force and entirely unsatistied, and that 
the said judement and interest thereon from the rendition thereof 
to the present time is entirely unpaid and unsatistied. 

And it further appearing to the court from the evidence that the 
said Stewart Gi. Bovnton, in the fall of ALD. TS51, advaneed to and 
furnished the satd Charles W. Dovnton ice nh liundread dollars. in 
money for the purpose of purchasing lind in the county of Favette, 
In this State, amd that the said Charles W. Boynton, with said fifteen 
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hundred dollars so advanced to him = by the said Stewart G, 
i Boynton, purchased, In connection with one Joel A. Park. 

eleven hundred and eighty-four acres of thaiber land in said 
county of Favette, in this State, and that sald land was entered in 
the name of the said Charles W. Boynton and the said Joel A. Park, 
and that the said Joel A. Park and the said Charles W, Dovuton 
held the legal title to said land, anid that the sam Charles W, Boyn- 
ton held the legal title to one half of the said land —-{}i; it is-to Say, in 
five hundred and ninety-two acres of ne -- | land—and that that 
portion of said land of which the said Charles W. Boynton held the 
legal title Wils purehas Ad owith the sid fifteen lured ye d dollars SO ais 
aforesaid furnished and advanced to him by the said Stewart G., 
Boynton, 

And it further appearing to the eourt that the said Charles W. 
Boynton was to have an interest In the said are | for locating and 
enterlig the same thal te more, and that the balane e of the Interest 
In the satd land wes in - said Stewart (y. mcr he having 
furnished the money to en ye same; and it further appearing to 
the court that the said Charles W. Bovnton had and held the legal 
tithe to the said land until the 2Oth dav of Novem . A. 2 IS5u. 


and that on the last-named day the said Stewart G. Boynton had: 


» the said land of whielr the said 
| title. except the interest of the 
le same, for locating anid entering 


and owned all the real interest nm 
Charles \\. Boviiton hele thre low 
said. Charles W. Boynton had i tl 
the “lbhle § sinned it urthe Poappear ne to the eourt — the evide nee 
that the said Charles W. I} yonton about the 2Oth d: iV ol Nove miber, 
= 8) i850 purchased a large stock of woods of one Joseph Re. 
Shelley in the city of Freeport, Hhimois, tor the sum of fifteen thou- 
sind doll: ars, and that tn pert pre ment for said woods the said ¢ ‘harles 
W. Boynton conveyed to the said Joseph I. Shelley the said land 
‘ul eleven dollars prer sere, unvel thacat the TEL | Joseph ht. Shelley 
S received from the said Chi aries \. Boy nton said conveyance 
of said land in part payment of said goods at eleven dollars 

per acre, | 
\nd it further appearing to the court from the evidence that at 
the time the said lands were conveved by the said Charles W. Boyn- 
ton to the sitid Joseph it. Shetley, iis sforesaid, the snd Stewart G. 
Dovaton havc and held itt rite rest Wn the sald lands to the anount 
ot four thousand SIX hundred ana twelve dollars and Sever cents, 
and that the said Charles W. Boynton had an interest in the said 
lands for services in locating and entering the same to the amount 
of one thousand eight hundred and ninety-nine dollars, being one- 
fourth of the value and one-half of the difference between one-fourth 
and one-third of the value of the said land at the sum of eleven 
dollars pe Bh apo, and if further appearing to thre eourt from the 
evict nee t Tact thie Sit] { hari - W. Dovinton has till aT lis hands the 
interest of the said Stewart Gr. Dovnton arising from -the avatls on 
the exchange of the sic lands with the “ala Shelley for the srid 
goods, and that said avails amounted on the said exchange, on the 
ith) dav of November, 185%), to the said sum of four thousand six 
hundred and twelve dollars and forty-seven cents, and that the said 
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Charles W. Boynt ton has not in any manner accounted for the same, 


and that he, the said Charles W. B ynton, has the same still in his 
hands : rst itappearing from the evidence that the subd Charles 
W. Boy I} wink notand ought of right toaccount to the complainants 
herem for the sard stm of four thousand SIX hundred and twelve 
and jf, dollars, with interest thereon from the 20th day of Novem- 
ber, A.D. 1559, to the 20th day of September, A. D. 1865, amounts 
to the sum of sixteen 


— 


rundred and ten and cr dollars : 
It is therefore ordered, adjudged, and deereed, and the 
‘y Court clay - bye by’ reli r, aad] Ld ore nd deeree, thiat the snd 
Charles W. o> viton pay to thre complainants ben in the 
sald sum oof four thousand six fandred and ryt _ v9, dol- 
lars with interest thr reoth) trot the 2Oth Tet November, . 1). 
85! to the 20th day of September, A. D. er king, ea 
ing principal aud interest, six thousand two hundred and twenty 
bree and 9°" dollars, and that the complainants herein have 
execution therefor, and also in addition thereto three-fourths costs 
; threat oe Hiplatmants have ON cution therefor: anid 
MEV TLY too thy court trot the evidence that thie ~stel Ste Wall (i, 
and Wallace W. Bovinton, on or about the 27th day of June, A. D. 
Sot”, conveyed, by way of chattel mortgage, a certain warchous 


» hha 


11 ‘ly 


furniture, and tixtures to the ssid detendiant, Jerome ©, Bo biteed), 
under the fraudulent pretext of securing to the said Jerome ©. 
Boveton ho ohete of the sel This date mide by them to hin of Olle 
thousand dollars: and itappearing to the court trom the evidence 
that on or nbout the 2th day of June, A. D, I Sool the said Stewart 
ao einiel Wallace “. bo nto assiened Lo the slid J, rote Co Boynton 
their interest In a certain contract for the conveyance of certain 
lands in Stephenson county mentioned init from the PHlinots Cen- 
tral Railroad Company te Snyder A. Stevens, offered in evidence 
1h this CiLlLIise, ‘nie which Cahhie ww throm, the sitll Stew: rt Cy. “nial 
Wallace W hy SSL TEN nt. for 


consideration, us up pears Upon 
the taee of said assignment, of t 


ree hundred dollars, and. at-or 


about the same time. the said Stewart Go and Wallace W. Bovinton 
yssto ned “ania trial (*] | to thie <a Jerome of Boviiton i certain 
debt of nbout one thousand dollars trom-S. W.& James Mekees to 


“Oo ad icase OF LWO bundy red cit) 7 forty acre = of lana 11) 
St prin hsoh COUNTY, [tlinois: and ait further apy pearing to the court 
om the evidenee that the tee hc nied del ivery of the said 

10) chattel mortgage and note, and the endorsement thereon as 
miores uid, anid the sid asst ht of the said COnLrACT from 

the Illinois Central Railroad Con ips the assignment of the 
suid debt of the said Mehkees and the said lease from ~ sald Stew- 
art G. and Wallace W. Boynton to the satd Jerome boynton 


were all and every of them fraudulent and void as to the complain- 


ny 
— 
— 
. 
a 
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And if furtive riuppearmeg 1a) thr Court from the evidences threat the 
sul Contrach With, tlie Pilineds ( entral Reulroad Company offered 1 
] . , | <a @ . { . : 4 " ‘ . } : 
CVIdEenCe——LIhaAE IS LO Say, 1 TRiCTECSL 111 the siti contract obtarmed 
by the said Jerome ©. Boynton from Stewart G. and Wallace W. 


bovnton—was, in November, 1860, surrendered up to the Illinois 


4 
4 


Ey 
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Central Railroad Company by Jerome C, Boynton, ana by it cane . 
‘ celled al his Instance, anal that the interest on said contract which 

the said Jerome C. Boynton had obtained from the said Stewart G. 

i and Wallace W. boynton Wis, iat the time he so surrendered it to 

r the sila railroad COTMPANY and eaused it to be cancelled, worth 


And it further appearing to the court from the evidence that the 
said Jerome ©, Boviton has now in lis hands the avails of sala pPOp- 
erty, and for his lability on account thereof and his dealings in re- 
spect thereto, to the amount of one thousand and liftv dollars, which 
the ste ar rome ©, Boviton ought to aecccount for anid pay over to 


elghit hundred dollars,and that by the procurcmenl of the said Jerome 
(. Boynton the said the said railroad company has conveved away 
sald land mentioned in satd contract to other parties, 


‘ the complainants heremn, the \ here by rt linquishing all claim to all 
of said property itself, it is therefore ordered, adjudged, and deereed, 


and the court orders, adjudges, and decrees, that the said Jerome C. 
Doviton pay to the complain iits herein the sum of one thousand and 
titty dollars ana qviie -fourth of the Costs in thiis Suit and that 


i 1] the complainants have execution thereof: and it further ap- 
, . 

} pearing to the court from the evidence that the complainants 
4 herein are entitled to the rents of the farm in Stephenson county, 


borer the “ithe leaneds embraced i} thas said Contract with the Lilineis 
Contral Ratlroad Company, for the Veaur A. 1). PSO pin ntioned in 
the evidence, which are now in the hands of the receiver in this eause, 
Which rents amount in all to the sumoof eight hundred and thirty- 
six dollars and twenty-seven cents, the same to be applied and eredited 
on the said yudgin nt against Stewart G. ane Wallace W. bday hiton 
on the Ist of October, A.D. TS60:) [tis therefore further ordered, ad- 
yudged, and decreed that the receiver herein pay said rents to com- 
plainants herem, 


BENJ. RL SHELDON. 


And afterwards. tow it. On Pur day, the rth Leis of Mareh. A. |). 


IN7S. the “Me by is One «| thi days (| the re etplap Marel ic Phil, A. 
per prov f edings Were 


= ‘° : : .. Bi . - i 
DD. INTS. of said court, the roVowlhe among ou 


had. as appears tous of court record, to wit: 
Prowpen HT. Bars, Survivor of Edgar I. Griffin, } 


CHoartes W. Boynron, j 


Dely 

— ‘ 
And how Comecs the snd plaintiff, ly Py A. C‘rain, his attorney, and 
4 the said defendant, hy J. 1. Neth, lis attorn ¥, and on motion of the 
| plaitifl the defendant is ruled to plead by Monday morning next. 
And (1) Thursday, the th day of April, IS;S, and as vel of said 
f Mareh term, AA, 1). IS7S, of said court the following chong other }rO- 

Cet dings were had, lo wit . 
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‘ 


Prowpesn PH. Barr. Survivor of Edgar F. Grittin, 


ix. G1. ! 
Coarnes W. Boynton. )- 


iz Now comes said defendant, by his attorney, and files his 


Ch hae followin L copy of the chef nilants plea filed April I. IS7f) 


‘ . ; ‘ ' 
reierreqd lf) | ' i t V4 bya Bo i» \\ 
“ : t 
STATE OF TLLINOI 
’ ’ 
wl ji ‘di fas 4 j } 
i 


In the Cirenit Court of said Stephenson County, of the Mareh Term, 


’ , e on : we , i" Se wee a | ney ] 
Bare. as Survivor of Edear kk. Grithin, Deceased, 


sf ' Vt . 
} ti ‘" 4 ‘ ve ' '% ‘ ; ' . ; 7. | | ae i! Pid) 
aati iiif¢ ‘\ i} Bele il i Wil be { blac - . > ore sit bon i} { 
‘| | i | ‘ ] 4" : } es +s 4 ‘ : y : 
Owe thie said stlin OF WIOneV aeoove clelabded or ayy pean thereot ae 
‘ . } . + , ; ’ | 
¢ e* TS ¢ 47 - , * ‘ #F 
ppeekbdre | sinicl hoordak gis Uda preeednatinl Phedddd GhheOoVve thereol Comp iuned 
; : \ ] | } 4% aos {| 
ETAL lim. And of this the dcerenadant prtits billiise dl Lh pronl Lite 
COULLrY. CLC. 
JAMES |. NEFF, “_ 
: Lye teondants Atty. 
} . 2 Valet] } 
\nd sard plarmmtil doth the lie 


J. A. CRAIN, PU f’s Atty. 


And afterwards, to wit,on the {th dav of December, A.D. IS79 
the same being one of the regular days of the December term, ISe), 
of said circuit court, the following among other proceeding were had 
and entered of court reeord. to wil 


ln the St podae nson County Cireuit Court, « ithe December Term, A. 


sharia 
PP 
Vii POW, On} this 7 iV, ColeCs hh re tito court thie site polsatntiil, hy 
‘J ~ Crain, his attorney, and the said defendant, by James I. Neff, 
liis attorney, ahd choJULE Hist bhie boon die retofore by thie: pour tie ~ hore ice 


waived, nha thie ISS ; fereny tibraitted! tothe eourt fortrial this reoft. 
and said cause having now here been ealled for trial upon the issues 
jomned, and tiie Court now having heard thir Cy i 
i platy ania t 
indebted to sid misintiel inn otha 


Cnice addueed, does 
now here find said issues for t] hat said defendant is 
Sunn oft SIX t | ousane two hundred 


Lwe nty-three vs dollars debt, and that said plamtil’s damages hy 


~— | 4 
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reason of the hnon-pavment of said di bt are the sum of five thousand 
two hundred thirty-four ,*,") dollars. 

Wherefore it is now here by the court considered thisat sald plain- 
till have and recover of sald defendant his said debt of six thousand 
two hundred twe ntv-three ra dollars, togwethe r with bis, said plain- 
tiil’s, damages assessed at sald sum of five thousand two hundred 
thirty-four .9%, dollars and his cost in this ease, and that said plain- 
tiff have lis exceution for said debt and for said damages, together 
With his said costs. 

JOUN V. EUSTACE, Judge. 


And afterwarels. to wit. In vaeation after said December term, A. 
DD. IST, of said circuit —, a precipe for execution was filed in said 
court, Which said prectpe is in words and figures following, viz: 

1 | In the Stephenson County Cireuit Court. December Term, 


A. D. 18¢9. 


In the Matter of Phowpen HL. Baur as Survivor of Edgar F. Griffin, 
Deceased, Pham tif, 


Coantes W. Boysntosx. Defendant 


STATE OF ILLINOIS, eae 


Stephenson County, } 
To the clerk of said court: 
You will please issue exeention in the above-entitled cause di- 
rected to the sheri? of said Count 
Dated the 20 day of February, ISs0. 


J. A. CRAIN, Ally. 


And afterwards, on the 2Ist day of February, ISSO, in’ vaeation, 
after said Deeember term, IS7%, of said court, an execution was 


issued out of said —, as directed In and by said preeipe, and is in 
words and figures following, to wit, togcther with the return of the 
sheritl in said execution : 


LD No. 13596. 


STATE OF ILLINOTS, Ei 
Ntephenson (ounty, ’ s 
The yy ople of the State of [llinois to the she rif of Stephenson county, 

Greeting: 

We command vou that of the cron) lx, chatt Is, lands, and tenements 
of Charles W. Boynton in your county vou cause to be made the 
sum of six thousand two hundred twenty-three and °°, dollars 
debt and five thousand two hundred and thirty-four dollars and 
ninety-nine cents damages and six dollars costs, which Plowden HH. 
Ball, as survivor of Edgar F. Gritlin, deceased, lately recovered against 
him in the Stephenson county circuit court, as appears of record; and 

2—187 
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this you are not to omit under the penalty of what the law prescribes: 
ania hi: ave you those mone ys al the cle rk’ s ollice of said court, at ree- 
port, Within nine ty-days from the date hereof, and also this writ. 
Witness Daniel 8. Brewster, lerk of said court; and the seal thereof, 
t Freeport, this 21st day of Pabroey, A. 1D), 1880. 
Attest: D. S. BREWSTER, Clerk. 
[SieAL. | by k. PL. HODGES, Deputy. 


The sheriff will collect interest on both debt & damages from the 
Oth day of December, A. PD. 1ST). 
DS. BREWSTER, Clerk. 
By Ek. PL LODGES, Deputy. 


Lo! | Mndorsed:] Stephenson county circuit court, HL No. T5526. 

Mi. fa. Pee-book Ry page 67. PL TL. Ball, survivor, &e., versus 
(. W. Boviton. Fi. fa. execution. This writ calls for: 86,223.99, 
debt: 85.23 4.00. da’s: 86.00, costs: def’t’s fee bill, SLSO: total amount. 


S— Judgement, —— 1S, —: this writ: Issued —— 1S, —; return 
day, —— 18, —. Sherifl’s fees: Levying execution —; advertising 
porary rty —: — miles traveled —: conmmission on S—, —: certificate 


of purcliase,- -- returning xecution, 10: totalamount S10, ———_——., 
sheriff. J. A. Crain, attorney. , 


& 

Received this execution for collection this 21st day of Feb., in the 
vear of our Lord one thousand eievht hundred and elghity, at the hour 
of 9.50 o'clock a.m. 


Lt. LEIGH, Sheriff. 


This execution returned unsatisfied and unpaid, the within-named 
defendant not found in my eounty, this 20th day of Mav, A.D. TSS. 


J. R. LEIGH, Sheriff. 


16 And afterwards, to wit, on Friday, the 25th day of Mareh, 
ISSI, the same being one of the regular days of the March 
term. A. PD. ISSI. of said eireuit court, the “Aa te among other 


eal 


proceedings were had and appear of reeord, to wit: 


Prowpen TH. BALL, as Survivor of Edgar I. Griffin, ) 
rs. » 62. 


Cuantes W. Boynton. } 
Redocketed. 


Now, on this day, COTHICS the “Way ee by his allorneyvs, \essrs. 
Swett. Bates and Hash ll and H.C. TIvde, and tiles his motion for 
*} pe rpetuy | st; iV ot execull lon Ol) ‘he judeme an hie retol ore re nde red 
in this court in this cause, to wit, on the §th dav of December, A. D. 
Isai). and also aca i} rtified copy of his discharge in) bankruptey. 
Defendant also tiles notice and atlidavit t of service of the same to 
plaint till, and defendant also files affidavit of John Ling and. affi- 
davit of Thomas Bates and of Charles W. Boynton. 


And be it further remembered that on the 27th day of April, A. 


AA Sh A 


iti. 


o eee a 


lt. 


CHARLES W. BOYNTON VS. PLOWDEN IL. BALL. 1] 


D. ISS1, the said defendant filed in said court his bill of exceptions, 
a copy of which is as follows, to wit: 


STATE OF ILLINOIS, \ ; 
Stephenson County, j- 


In the Cirenit Court of said County. To the Mareh Term, A. D.1SS1. 


Prowben IL. Bats., Survivor of Edgar IF. Gritlin, Deceased, 
Us, 


7 CHantes W. Doynton., 


Be it remembered that on the 2oth day of Mareh, A. D. ISS1, the 
Siilhne bel bbe one ol the di: iVs oft this Sill il \L ire I Lernn, A. 1). ISS], ) 
the site area ihe sitil ( ‘hs: irles WW. Do nton, defendant in) the above- 
entitled suit, | AY lis COLTLS¢ I filed in suid court in sald Cause a motion 
fora perpetual stay of execution upon the judgment theretofore ren- 
dered in said cause, which said motion is in the words and livures 
following 


Srare or ILLINOTS, | 
Steph nson ¢ ounty, J 


In the Cirenit Court of said County. Mareh Term, A. D. SSI. 
Prowpen IL. BALL. in his ¢ wn Riehtand as Survivor of E dgar I, 
(arifl 11%} . Deceased, 


Coantes W. Boynton. 


Judgment rs. defendant at the December term, A. D. IST9, for 
SH 225.09 debt an d O.254.09 damages and costs, 


And now comes Charke > W. Boynton, the defendant in the above- 


entitled cause, and against whom. said judge nt was rendered 
therein wy said court at he December term, A. D. 1S7%, thereof, and 
by Hf. IIyvde and Swett, Bates & Ilaskell, lis attorneys, moves 

the court upon the evidence and proofs herewith offered to 
ib make and enter an order tn said cause or judgment perpetually 


stuving the issue of an execution on said judgment, for the 
reason that by proceedings in bankruptey had heretofore in the dis- 
trict eourt of the United States in and for the northern district of 
[| lines the sald det nedant, ( ‘harl W. Boynton, defendant in said 


judgment, was, by said last-named court, on the loth day of April, 


A. D. 1875, duly declared a bankrupt under and by virtue of the 
United States statute in that case made and provided, and was, by 
said last-named court, afterwards and on the 23rd day of December, 

D. 1SS0, duly discharged and released from all his debts which 
were by law provable in said bankruptey proceedings against his 
estate, and because the indebtedness upon which said ment was 
rendered in said first-mentioned court was at the time of aid bovn- 
ton’s adjudications in bankruptey a deeree in chancery theretofore 
obtained in said first-mamed court; that said decree was seheduled 
in bankruptcy by said defendant, Charles W. Boynton, and was by 


yu ( 


, 
BL 
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law provable against said) bankrupt’s estate in said proceedings In 
bankruptey and existed in the form of a decree in chancery prior to 
said 15th day of April, A. D. US7S, and said decree and jadgment 
thereon was not and is not by law excepted from the operation of 
sald discharge. 

CHARLES W. BOYNTON, 

By HENRY ©. WYDE anp 
SWETT, BATES & HASKELL, 
Lhf'ts Alt ys. 


And si thie sere titra he-sard clefe nelanet, Charl Ss W. Boynton, 
filed in said court in said enuse the following notice and affidavit of 
service of said notice of said motion upon Plowden EL Ball, plaim tut 
Im said suit: : 


Notice. 


1!) Inthe Cireuit Court of Stephenson County. To the March 
Term, SSI. 


Prowpen IT. Baus e¢ al. vs. Cuoartes W. Boynton. 


Srare or Tininors, | 


‘ } 
{ (pale f (deleted, } 


To Plowden TL. Ball, Esq., Erie, Pennsvivania : . 
You are hereby notified that on Tuesday, Mareh 22nd, TSS], at 
10 of cloek alm. or as soon thereafter as counsel can be heard, we 
shall, before thi idee of the clreuit court of St poli bso COULTLY, ‘af 
his court-room, in the city of Freeport, Stephenson county, Hhnots, 
move and ask fora Prorypn tinal stay of execution on the judgment or 
Heeree hye retotore center dl 1h itd Callise, on} the evround tliat <tnee the 
judgment or deeree was entered insatd cause the defendant has been 
discharged from bankruptey in the United States district court for 
the northern district of Tlinois, which discharge we shall claim is 
il losvee th sid debt l judemrent. 
nel tine uni place VOU THAN appear if Vou set tit <0 Lo do, 
SURI. BATES & TASK ELA 
Attys for Dept, Charles W. Boynton. 


Srarke OF PENNSYLVANIA, | 
County of erie. ; 

LJ. Van Auden, being first duly sworn, savs that he served the 
above notice on Plowden TL. Ball by leaving with him a copy of the 
sume this {th day of March, A. D. 1SS1. 


i. d. VAN AUDEN. 


%) Sworn & subsertbed before me this Oth dav of Mareh,1S81. 
SEAL. | Ghoo P GRIFFITH, 
Notary Piuhlie. 


And in support of said) motion said defendant tiled in said cause 
and read in evidence to said court the following atlidavits: 


Ce i. si % lates oc 2 oe 9h ge % tae vie 

a, : ‘allie. ato te the — - ” — - - “ 
‘ . ** . . - rer - ce " . . . . *“y 
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The aflidavit and exhibits of Charles W. Boynton is in words and 
figures following, to wit: 


STATE OF ILLINOIS, 
Steplhe sai ( ounty, } 


. Ps " 


In the Circuit Court of Stephenson County. 
ProwpeN IL. Baur ef al. vs. Coan tes W. Boynton. 


Srare oF Tnprors, 4 
( ook County, j 


ss. 


Charles W. Boynton, being first duly sworn, deposes and says that 
he is the defendant 1h) the above-« ntithed CLUS, and threat sotne Vears 
ago the complainants or plaintiffs in the above cause secured.a de- 
cree In this court aviinst afliant, which decree remained unsatistied 
until about three years ago, as near as afflant ean remember, when 
he was informed that, as the statute of limitation had nearly ruli, 
that complainants head taken ste Js to revive siitd decree in: thits court. 

Afliant further swears that whilst the proceedings were 
2] pending in this court to revive said decree or Judgment, and 
onor about the 16th day of April, A. D. 1878, he was duly 
adjudicated i bankrupt in the district court of the United States for 
the northern district of [llinots, and that Ol or about the ISth day 
of April, LS7'), hearing that the proceedings were still pending for 
the revival of said judgment or decree, he, under the advice of his 
counsel, Messrs. Higg@ins, Sweet & Bates, sent to his brother, Jerome 
Boynton, at Freeport, a certified copy of his adjudication in bank- 
rupley, with Instructions to lis said brother 10 hand std COPY of 
adjudication to llenry u. Pye or some other attorne V of the enty of 
Freeport, and to employ said attorney to go Into said cireuit court 
of Stephenson county and suggest lis adjudication in bankruptey in 
this Cisse, and present seule certitied COPY to the Court and move to 
stay proceedings in said revival until the question ot lis discharge 
could be decided. 

Athiant further swears that he did not immediately hear from his 
brother in regard to said instruetions, but supposed the sugeestion 
of bankruptey had been made and the proceeding upon said revival 
had been staved until about December 20th, A. D. 1SSO, when hits 
brother Sent the sald COPY of adjudication Lo him, saving if had hot 
been pres nted, 

Attiant further swears that he did not know even at that time that 
this judgment had been revived in this court, and when, within 
three aor four days afterward, he obtained his discharge in) bank- 
ruptey he immediately sent sald discharge to Freeport to his brother, 
instructing him to give said discharge to Mr. Ilvde, and to be sure 
that he went in and attends d lo sald suit. 

Afliant further swears that a few davs thereafter he reeeived a let- 
ter from his brother, saving that Mr. Hyde had informed him that 
said judgment had been revived and that no suggestion for stay of 
proceedings had been made. 


eo mt pam 
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2° Afliant further swears that until this time he had not the 

most remote iden but thasat the certified COpYV lead heen pre- 
sented ice this Court ane proceedings lac been staved ; and aftiant 
says that it was wholly Lie to the nevligenee of his brother, of which 
neclivence he had no knowledge whatever. 

Afliant further swears that the certified copy of his adjudication 
In bankruptey, which he procured from the district court of the 
United States for the northern district of Ilinots and sent to Ins 
brother, is hereto attached and marked Exhibit A. 

Afliant further swears that the original judement or deerce In the 
sald cause was, as shown by the record of this court, obtained before 
the filine of his petition in bankruptey, and that it was a provable 
at 1) ers dastl lis estite: Ty beat kruy uv, and Wiis scheduled in) bank- 
Purprees by lima. as shown by the certified COPY of his petition ana 
rf ‘i> he relo attached ania hiarked exhibit 3. 
nt further swears that serviee or notice of ssid Boviton’s pre 
tition in bankruptey was duly served upon PL TL. Ball, plaintiff in 
said suit, according to law, as shown in the return of the marshal 
of the United States district court forthe northern district of [inots, 
a certified copy of which return is hereto attached and marked Ex- 
hithat Li; 

Attiant frontline Yr sweiurs thisat cit} the ora day of Decemln + A. 1). 
ISSO, hie received his discharge in bankruptey, a copy of which dis- 
chime ts hereto attached and marked Exhibit 2, but afliant swears 
threat Stic discharge Wits Dob ree ved 1) time la be plead 1) this Case. 
Athiant therefore pPravs threat ul jy rpetual Stay ol execution Pay be 
vranted by this court in the said case, as heis informed by lis attor- 

nev that his said discharge in bankruptey is a bar to a fur- 
o> ther proceeding in sald cause; and further affiant saith not. 


CHARLES W. BOYNTON, 


Subseribed and sworn to before me this 17th day of March, A. D. 
ISS. 
[SEAL | | EDWARD RR. SWETT, 
Notary Publie. 
4 Exum? A.” 


In the Distriet Court of the United States for the Northern Distriet 
of Tlineis. In Bankruptey. 


In the Matter of Chances. W. Boyxrox, by whom a petition for ad- 
judication of bankruptey was filed on the loth day of April, A.D. 
IS7S. 


} 


At Chieago, in said district, on the loth dav of April, A. D. 1878, 
before Tomer N. Tibbard, Esq., register In bankruptey. 


NORTHERN Distrricr or ILLINOIS, as: 


lL. Llomer N. Tlibbar 
’ i ae ’ , , . % . 4 
COUTL, Ubolt Good PPaoy 
i ‘ t 


W. Boynton has become a bankrupt, within the true intent and mean- 
inv of the Revised Statutes of the United States, tithe UAT, bankruptey 


1 
= 
= 
- 
— 
— 
_— 


reeiste rs iN) bankrutey of said 
before me taken, do find that the said Charles 
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and amendments thereof, and I do hereby declare and adjudge him 
a bankrupt 
Witness my hand at Chicago, in said district, on the loth day of 
April, A. D. USTs. 
Hl. N. PEI BBARD, 
24 . Regist r an Pankruptey. 


(Endorsed :) Filed April 15, 1878.) Wim. Hf. Bradley [clerk ]. 


NorTHERN Distrier or I[LLINots, ss: 

1, William HI. Bradley, clerk of the district court of the United 
States for said northern district of [linots, do hereby certify the 
above and foregoing to be a true, correct, and complete copy of the 
adjudication as certified to me by TL N. Hibbard, Esq., register, in 
the matter of Charles W. Boynton, bankrupt in bankruptey, as ap- 
pears from the reeords and originals now in my custody, 

1) testimony whereof | have le reunto set ny hand and aflixed 
the seal of said court at my ollice, mM Chicago, in said district, this 
Sth dav of April, 1. D. 1879. 

SEAT. | WM. TH. BRADLEY, Clerk. 


“Exninir B 


Distriet Court of the United States for the Northern Distriet of 
[linois. 


To the Hon. Henry W. Blodgett, judge of the district court of the 
United States for the northern district of [linois: 


The petition of Charles W. ey nton, of the city of Chicago, in 
the county of (‘ook and State of [illinois and district afore said, re- 
spectfully represents that he has been a resident of said northern 

dist. of Illinois for ten vears next bryatane diately preceding thie 
20 filing of this petition at Chicago, Cook county, within said 

judicial district; that he owes debts exceeding the amount 
vf three hundred dollars, anid IS unable to pay all of the sume in 
full : that he Is willing to sturre reli r all his estiilt and ( {he cts for the 
benefit of his ereditors, and desires to obtain the benefit of the 
provisions contained in title LAT, “ bankruptey,” of the Revised 
Statutes of the United States and the amendments thereto: that the 
schedule hereto annexed, marked A, and verified by your petitioner's 
oath, contains a full and true statement of all his debts and (so far 
iis it Is possible tO asc rtain) the hates and places of residence of 
his ereditors and such further statements concerning said debts as 
are required by the provisions of said act. 

That the schedule hereto annexed, marked B, and verified) by 
your petitioners oath, contains an accurate inventory of all lis es- 
tate, both real and personal, assignable under the provisions of said 
act. 

Wherefore your petitioner prays that he may be adjudged by the 
court to be a bankrupt within the purview of said act, and that he 
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hiay ly deer od lt) bisa gf ee rtificate at discharge from call his debts 
provable under thi silbiia’, ‘ 

CHARLES W. BOYNTON, 
MWlMGINS & SWEET, 


Alf ys for Petitioner. 
“—Exginimr B’—Continued. 
¢ peal 
l'nirkep STATES OF AMERICA, 


North Pail District fil Illinois. } © 
lL Charles W. Boynton, thi } titionine debtor Drie ntianed ane de- 
sertbed in the foregone petil lon, do hereby make solemn oath 
Fi, thisat the statements cohtatned threr in) are true according to 
best of my knowledge, information, and belef: and | 


thas 
oth thaset | slid al citize 1) of this UC nrite 7 Stites of A mirerica, 


do further 
and that TP will bear true faith ana tlleg Innece to the same. 
CHARLES W. BOYNTON, 


ee 
Petition ’. 


Subseribed and sworn to before me this loth day of April, A. D. 
ISe%. 
HM. N. TEIBBARD, [sear] 

[eegister. 

(iMndorsed:) Filed an the ofhee of the clerk of the district court 

this loth TA of April, A.D. IS7S, at 12.15 oclock jy. Tn. Win. IL. 
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Is CITARLES W. BOYNTON VS. PLOWDEN IL BALL. 
oy ‘Exit C.” No. 107Za. 


This is to give notice that on the 2Sth day ot Aucust, A. D.. 1878, 
awarrant in bankruptey was issued against the estate of Charles W. 
Phary nton, of Chicago, in the COUNTS of Cook and State of [Hlinois, who 
has been aly broad a bankrupt on his own petition, that the pury- 
ment of any debts and the delivery of any property belonging to 
such bankrupt to lim or for lis use and the transfer of any prope 
erty by him are forbidden by law, 
meeting of the creditors of said bankrupt to prove their 
debts and to choose one or more assignees of lis estate will be held 
til ne court of bankruptey to be holden at the office of 4. N. Ilib- 
bos a No [oof Los we 1 street, i thas CIL\ ay] (Chicago, Li lineis, before 
Hlorver N. Thibbard, lsq . iste ron the ZSth day of S« pot miber, 
A. 1. 1875, at 10 ocloek a.m. 


JESSE S. HILDRUP, 
U. S. Mars hal, M. yee Here vs 
HIGGIns & SWETT, Attys. 


“PExniprr CC "—Continued. 


Lh) jlic District Court of the United States for the Northern District 

of Tlinois. In Bankruptey. 

Inthe Matter of Cuantes W. Boywrox, bankrupt, by whom a pe- 
tition for adiudieation of bankraptey was filed on the loth day 
oft April, \ |) [Si 8, 

7 


NoRTHERN District oF [TLLINOIS, 8s: 


re | ’ , . > 5, * . ¢ . 
: ‘ ; Gee i+ , . 
Po tha |  , toarshal of sldl adistriet, Garectipg: 


ott Vhereas a petition hor adpudieation of bankruptes ane for 
as ee ee P Zi. . y 6 4 
retieh tinder the act of (Congress entitled An act to establish 
7 , ae De ene . ? , | - o9 
a uniform system of bankrupteyv throuehout the United States. 
. i ‘ 

] ’ -) _ ry ‘ ] yy ] ] i ai : ~ 
mpproaved NNeure 1} ae @ i roy. Wits. olr tin loothr ada Por | April. 1) IS;S. 
. ‘ ; t» P s ;” ] ' . } is . ‘ ‘ . 
filed by Charles W. Bovianton., of Chieagwo, in the county of Cook, mn 
‘tal lj trict } > wl oe }4 } f ’ | ore } ] 
Sillai aids Piet, Upon Which) fie Mas Dech Touhlad abla aadwladewed a batk- 

, ape ' | F as ee 
Pubpet, ther bole no OP Postage part Trier You cure therefore d- 


C = in the Chi- 
eavo Daily Inter-Ocean and the Eventing Journal, printed at Chicago, 


, ‘ ] | 
rected as messenger to cause to by published three tro 
s 


District Court of the United States for the Northern District of 
Hlineis, In Bakruptey. 
In the Matter of Cuarntes W. Boynton, bankrupt. 
NorTHern Disrrier or TLLLNoIs, 882 


This is to gi¥e notice that on the 2Sth dav of August, ISGs.a 


~ 


warrant of bankruptes was issued out of the district court of the 


ise iG a, ESR ll lg Misc MEE BES ys 


CHARLES W. BOYNTON VS. PLOWDEN TL. BALL. 1) 


United States for the northern district of Illinois neainst the estate 
of Charles W. Boynton, of Chicago, in the county of Cook, in said 
district, who has been adjudged a bankrupt on his own petition : 
that the payment of any debts and the deivery of any property 
belonging to such bankrupt to him or for his use and the transfer 
of any property by him are forbidden by law, and that a meeting 
of the creditors of said bankrupt to prove their debts and to choose 
Ohe OF TOre SST ba of lis estiite wil] by held ata court ot bank- 
rupley to be holden at the office of Il. N. Tlibbard, No. 159 La Salle 
St., Chicago, before Homer N. Pibbard, Esq., register in bankruptey 

for said district. on the ZSth day ol September, A. -D. 1878, 
>| at 10 o'clock a.m. 

Ihessto S. PILDRUEP, 
"SN. Marshal for said District. 


ected to serve a written or printed notice 
forthwith, either by basil cy pn sel ally, on all ereditors ot suid 
bankrupt whose names appear upon the schedule filed with his said 
a tition, or Whose frames m iV Ly vive Vou in addition thereto yy 
the debtor, at least ten days before the meeting of creditors appointed 
by the court in the following form, to wit: 


ln the District Court of the United States for the Northern Distriet 
: of Hlineis. In Bankruptey. 
In the Matter of Cuantes W. Boynron, bankrupt. 


i 


NORTIBERN Districer or TLirors. 


At ae, OF the — day Of ««\.-%\., A.J) }8.a 
To Mop qqnmme cnt, OF eee, 17) the county of ——— = and State of <<. 
ereditor of —— —. said bankrupt: 


Sin: You are hereby notified that a warrant in bankruptev has 
. 9 . 
1a? } ' '* ] sa? ‘ st. ] ‘ ‘ _ '’ 4 | { +4 . ae ’ ; . | 
itis! ned) Isstiedl TPLal CF tit (jis tl € trig thi eae; tEERECG » chi t’S peo] | if 
.* ° > oe : ‘ ; . e? ? ° 
northern district of Illinois against the estate of Charles W. iton 
Saye att ? : 


at ¢ hieage, iT) the COUTLY of ¢ Mok, iti sid district, Wil) ihe 
adjudged a bankrupt upon lis own petition: that the payment of 
any debts and the delivery of any property belonging to said bank- 
rupt to him or for his use and the transfer of any property by him 
are forbidden by law: that a meeting of the creditors of said 
bankrupt, to wit: 


ZA) CHARLES W. BOYNTON VS. PLOWDEN H. BALL. 


“xuipir C °—(Continued), 


- 
wm 
NY 
~ 
.- 
| al 


Vilaces of resi- Amount of 


(‘redlitors, 
denee, debt. 


Dolls. Cts. 
mon 2 wee (nter ..... . .... ; ee eee 2 TOO 
Mt. ow. Lewis sai i oem pane ” 5 ae rd) 
Augustus Cavana a . ne 3.000) 
Denar Reateh . . boston, Mauss. 


| lst res 


Julius Jonas is ale Chicago Lay) 
ia. ee. eens, EP., & TO. 2c Rage aN soo 
Northwest Malt Co. " : 20 
Cooley & Dwight neve a re 1) 
(i. 1. Adanis rae “a Se Len) 
Wallace i\ Llenderson a a a ‘ vs , se LO) 


Lonedlerwood & Co... ae as ala ee ee JOO 
a. CRT owe econ oe | eee 1) 
WN. Sturees a ie | CMIPARO . oo os OW) 
WD. Diekinson i ‘ . in) 


Kimball & brake sabe | ig - siren Lou 
A. Gi. Beebe . laa n eran ge . pn 25 
Cieo, bellison me 3 " oe POW) 
Prentice & lleok ...... ane 7 : i) 
(ieo. Tlulbert . de . dundee OW) 


aio) | Be : i ami BR tae Eric, Pa. _. 4255 
Preferred, 


Collector of taxes <n iba Chieago...... Unknown. 


Oo “Texurpir C°—Continued, 
to prove their debts ania to Choose One or noOre ASSTOM its of lis estute, 
will be held at a eourt of bankruptey to be holden on the 2Sth day 
of Sept nya toe . a oe IS;Scat 10 oO clon k a. Wi... Al the oflice ot II. N. 
Llibbard, No. 1690 La Salle St.. in the citv of Chicago, before Tomer 
N. Elibbard, Esquire, register in bankruptey of said distriet. 

JESSE S. THILDRUP, 


U. », Marshal fery’ sori District. 


And have you then and there this warranty, with vour doings 
thre reo, 
Witness the Ifon. Henry W. Blodgett, judge of the said district 


CHARLES W. BOYNTON Vs. PLOWDEN HL. BALL. 21 


court, and the seal thereof, at Chicago, in de said distriet, on the 2Sth 
day of August, A. D. 1S7S. 
[L. S. of the Court. ] 


: 


WM. Hl. BRADLEY, 


f d/ rk ot District f our t/ ‘, for seid District. 


Countersigned., 
Hl. N. THIBBARD, 


I iy iste i at said Dist YY / 
Perelurn ot Mirshal. 


NORTHERN Distrier of [TLiinots, 


by virtue of the foregoing warrant T have caused the notice therein 
ordered to he published by ‘ dy rtisement o anit - 1) the newspapers 
therein mentioned. Phe first publication thereof was on the S0Oth 
day of August, A.D. IS7S, in the Chicago Datly Inter-Oecean and 
Daily Evening Journal And Talso,on the 2nd day of September, 
A. 1). IS7S, sent hy mail or served personally UL pron the erecditors 
named Ih} sud Warrant a COPY cr] this notice required threre by la be 
sent to or served on them, and all of the said notices were aecording 
to the direetion set out in said warrant. 


ot “Exuur C’—Continued. 


. Service of warrant... c««..«<. : meee re 
2. Necessary travel, at the rate of tive cents a mile cach way, 10 00 
>. Notice to creditors, ten cents each : nee ; RS 2 40 
l. Actual expenses in publishing notices as follows: 

Preparing and printing : si uli eee ites niente aca 


Postage and envelopes i a i 1 44 
oO. Actual expenses in custody of property and other services 
as follows: : 
I eee a 7 ee 2.) 


JESSE S. HILDRUP, 
tj. N Marshal it: said Distria 4 i? Mi NN¢ AM Fe 
By M. AL WHEELER, Dep'ty. 


Athda its as fo E. /’ feast e, 


UNITED STATES OF AMERICA. 
Northern District or Thin ya: nm } = 


(dn) this ord dav of nat pots rity ,. A 1). IS;S. } rsonally Uppers | the 
sald M. A. Wheeler, deputy messenger, and made oath that the 
above expenses returned by him under number — have been aetu- 
ally incurred and paid by him and are just and reasonable. 

[=EAL. | JAMES IL PADDOCK, 
Notary Public. 


SAIN i PRIMI NSB eR A A RR ne oe nee eit oe 


yo CHARLES W. BOYNTON VS. PLOWDEN IH. BALL. 


(Endorsed:) Filed’ this 23rd day of December, A. D. 1880. Win. 


MH. Bradley, clerk of said district court U.S. Filed in my office 
Sept. 11, IS7S. TL. N. Hibbard, register in bankruptey. 


“exuibir (DD. 
District (‘Court of the rite d Stites, Northern District of Hines. 


oe) Whereas Charles W. Bovnton, of Chicago, in’ the county 
of Cook, in said district, has been duly adjudged a bankrupt 
under the Revised Statutes of the United States, title “ Bankruptey,” 
andappears'to lave conformed to all the requirements of Taw in 
that behalf it is therefore ordered by the court that said Charles W. 
Bovnton be forever discharged frome all debts end chatms which by 
Satie titl clre rise rovailole rradlist HIS estite ania which existed (>t) 
Sheer ‘A 1). elohteen hundred hid seveonty- 
eight, on which day the petition for adjudication was filed by him, 
Charles W. Boynton, excepting such debts, if any, as are by law 
exeepted from thi Operation of a discharge in) bankruptey, 

(riven Lidaede I" rin lysndied and thas Scr! of ssid court, atl Chicago, it) 
the satd district, this twe ntv-third day ot December, ‘A. 1). eloelitecn 
ltanedred ane « lity 

IL WL BLODGETT, Judge. 
sient] WM.IL BRADLEY, Clerk. 


NorTHern Distiirer or LLLINOIS, ss: 


I- William TL. Bradley, clerk of the district court of the United 
States for said: northern district of T]imois, do hereby certify the 
above and foregoing to be true. correct. and complete COPY of the 
petition lor adjudication and of schedule AS thereto attached, the 
Wirranht to riarstial as Tessclee rand af the discharge issucd to 
Charles W. Boviton inthe matter of Charles W. Boynton, bankrupt, 
In bankruptey, US appears from the re cord nid originals now 1H ny 
custody. 

at PestiMony whereof [have hereunto sel This lane and nflixed 
the seal of said court, at my office in Chicago, in said) district, this 
bts THA of Mareh A. DD. TSS, 

PS AL. | WM. H. BRADDEY, Clerf. 
wot) The athdavit of Thomas Dates, filed in sala court Mareh 
Poth, ISSI, in Lappe of said motion. for stay of execution 
and bereinbefore in said record chiry mentioned, Is In words and 
wures following, to wit: 


STATE OF TLLINOTS, Be 


‘ } j 


In the Cireuit Court of Stephenson County. 
Prowpen IL. Baur et al. vs. CuaARtLes W. Boywrton. 


Srare or [tniots, } 
(ook (ol nity _ 


Thomas Bates, being first duly sworn, deposes and says that he 


—_ 
‘ 


Pe a aes Matas tyra PO 8 ee agg © pars —— , — 
, — i? ee ya © es ay a te BS SSA = . ae 
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CHARLES W. BOYNTON VS. PLOWDEN H. BALL. :. =a 


was one of the attorneys of Charles W. Boynton, in bankruptey, and 
that on or about the IsSth day of April, A. D. 1879, said Boynton 
told this afliant that the above-mentioned suit was pending against 
him in the circuit court of Stephenson county; that the original 
judgment or decree had been obtained against him in the said case 
quite a number of yours before, but that the proces dings that were 
then pending, as he understood, were taken for the purpose of re- 


viving or renewing the judgment, and said Boynton asked affiant if 


it Was necessary to do anything in regard to the matter. 

Afliant further swears that he told) Boynton tha®it would be ad- 
visable to send a certified copy of lis adjudication in bankruptey to 
Freeport and have it presented to this court and ask fora stay of 
proceedings In the case, 
~ Affiant further swears that, pursuant to said Boynton’s request, he 

procured a certified Copy of adjudieation and Lave it to said 


. 
>= 


Oa Bovnton, and that he (said Bovnton) afterward told afhlant 

that he had sent said certified copy to his brother in Freeport, 
with instruction to take it to Mr. [yde, or some other attorney/and 
ask him to make the motion for stay of proceedings. Afhant fur- 
ther swears that both he and said Boynton supposed that it was 
done, and affiant did not know to the COMPAL until during the 
month of December, LS80, when he heard that said Boynton’s broth r 
had neglected to have the certified copy presented to this court, 
and the judgment in said cause had been revived. Athant further 
swears that-the original judgment or decree in the said case was, as 
shown by the records, obtained before said Boynton filed his peti- 
tion in bankruptey; that it was a provable debt against his estate 
In bankruptey and was scheduled ino bankruptey, as shewn by his 
petition and schedules filed in the United States district court for 
the northern district of Hlineis. Atliant further swears that the re- 
turn of the marshal of the United States district court for the north- 
ern district of [linois shows that service of notice of said Boynton’s 


1] 


pe tition In bankruptey Wis served LPP Poo. Ball, the plaintifl 1th 
said suit, according to law: and afliant says that during the month 
aft December, ry 1). ISSO), the said Doviton rece ived tis discharge 
Ii bankruptey from said Lnited States court, but afliait swears that 
said discharge was not received in time to be plead tn this case. 


THOMAS BATES. 
Subseribed and sworn to before me this 17th day of March, A. D. 
ISS]. 
[SEAL | EDWARD R. SWETT. 
Notary Public. 


Raat <P SE dae 
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Thee A ffidar if of PP iii Ling. hiled ay, said Cireuit (nurt March 


oe oth, iSSl. 


STATE OF TLLINOTS, ] 
Stephenson Cyan ‘Taj, | 


In the Stephenson County Cireuit Court. 
Poo. Bane eal. vs. Cuances W. Boynton. 


STATE OF TLEINOTS, | 
(owok (omuli,. 
John Ling, being first duly sworn, deposes and savs that he is an 
attorneyv-at-law at Chicago, Hlinois, and that, pending the proceed- 


ilies In bankruptey of Charles W. boynton, the defendant in this 


cause, he was waited upon at lis office by Mr. J. A. Crain, who rep- 
resent d to this afliant that he was WthOrney of plaintiff and desired 
that obreection nitolit be filed to def nilant’s discharge in) bankruptey 
on account of the plamtiul in this suit. Aftiant further swears that 
he was afterward Sp pied by other parties, “v Who claimed the y 
Popes soni 7 |’ Il. |}; | a ree ard to qi ling o} ye eTlons to de fe biel ant’ s 
discharge, nied t threat all thie Hiterviews Were bisvel with ST parties 
before said Boynton received lis discharge from ban«cruptey. 


JOUN LING. 


ae 


Subseribed and sworn to before me this Lith day of March, A. D. 


ISS]. 
SEAL. | EDWARD R. SWETT, 
Notary Publye. 
And thereupon t cu court made and entered of record the 
oy) following order in said cnuse, to wit: 
In the Cireuit Court of Stephenson County, Hhinois, of the Mareh 
ar rm |, A. D.1881., 
Prowpen TH. Barras Surviver of Edgar I. Gritlin, Deceased, ) 
t's. H2. 
(iivnies W. Boynton, j 


Judgement vs. defendant at the December term, A. D. 1879, for 


ieee at in anid for eet hops) mag ~ and Costs, 


* 


And now, on this day, came on to be heard by the court the Nio- 
tion of the defendant in the above-entitled judgment fora perpetual 
stay of execution on. said judg rent, and the court having heard 
read Sill 1c nrotiol | ani tha atliel: Vits thir rewith presented by sud le- 
fondant, and it Appearing to the court from the notice filed herein 
and the atlidavit of service of sard notice that suid plaintitl, Plowden 
If. Ball, lies lead due notice of said motion. if Is ordered by the 
court that satd Plowden TL. Ball, plaintit?! in said judgement, show 
cause, by the eom ‘v 11) of siitc eourt on the morning of April 
I2th, ISS1, why said motion should not be granted and exeeution 
be, by order of this court, perpet ally Shave J on said yun deme tit. 


WILLIAM BROWN, Judge. 


a i Bia hi fk pete % * “ 
‘al a o sil, ia, 23 ge. Soc a " 7 on 
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And afterwards, to wit, (ot) the 12th day of April, A. 1). ISS1, the 
same being one of the davs of the said March term of said court, 
the said plaintifl appeared in sald cause by J. A. Crain, his attorney, 
and filed the following atlidavit : 

L copy of which affidavit and exhibit is in words and figures fol- 
lowing, to wit: 


hi) Motion foy } y pre fy al Say of Lvecution. 


In the Stephenson County Cireuit Court, of the Mareh Term, A. D- 


ISS]. 
Prowpen TL. Bann. as Survivor of Edgar IF. Griffin, Deceased, 
rs 62. 
Cuances W. Boynton, j 


Joseph A. Crain, of lawful age, of said county, being first duly 


SWOT, Of} lids oath “uVs thist at the Ss ptomaly r tert, \ dD. LS6e, of 


the clreult court of Stephenson COUHELV, a deeree Wiis passed in) ik 
eertaln CUlise then depending It) ssid Court On the chancery side 
thereof, wherein the said Plowden Hl. Ball and one Edgar F. Griffin 
were Complainants and said Charles W. Boynton and others were 
defendants, il duly eertified Copy of which deeree is hereunto an- 
nexed, tnarked exhibit gt, Oa and minde il pearl oO; this aftliclavit, 
Which deeree is the same decree, and none other, mentioned and 
referred to 1) the first paragraph of sta (‘hharles WV. Boynton s 
aflidavit 11) this proceeding now here rade sind filed. 

That after the prissTlh cutie Chntiry ol said deeree the said dear r’. 
Griffin departed this life, leaving him surviving the said Plowden 
Hi. Bali, and that afterwards, no execution having been Issued on 
sii deere « eri tyst sald Charles \\V. Doviton and said deeree having 
become dormant, an action of debt oon said decree was by said 
Plowden IL. Ball, as survivor of said Edgar F. Griffin, brought 
agalnst situa ( ‘hark = \\. Bovnton 11) the erent eourt ot site Stephen- 
son county, to the September term thereof, A.D. IS77, and summons 
served (1) sald (Charles Wi. Boviton Ith sitie suit more than ten days 
before said September term, IS77, of said Stephenson county etr- 
cuit —: and afterwards, at the Marelh te roo. DD). ISaS, such proceed- 
es Were wae and CV tere dq of re cord 1) <i CuLli se threat the plaintil 
11) sitll sult CUullne by his attorney, ani siilil defendant Cubiie by his 

‘attorney, J. 1. Neff, then and now an allorney of said eourt, 
| ana il rule (ot) sald det beedeunait Wiis tuken Lo plead by the then 
next Monday morning, 

And afterwards, on thie ith Lain of April, sad defendant, yy lis 
said attorney, filed his plea of ai debit, upon which said plaintil 
took issue: that after said Charles W. Boynton, on the loth day of 
April, IS7TS, had filed his petition i bankruptey, iis Is alleged in lis 
sald aflidavit herein filed, and was that same day adjudicated a 
bankrapt, although said Charles W. Boynton resided in Chicago, in 
the State of [linois, and satd cirenit: court wherein was pending 
sale suit on sitiel decree Was li lil In the court-house, inn thee City of 
lreeport, in sila Stephenson COUNLY, distant Prom ~aid residence of 


i—1S7 
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suid Charles W. Boynton about the distance, by easy daily railway 
travel, of} one hundred [and | twenty-one miles, and between which 
places there was Lally bial anid continued hourly and less tele- 
eraplic Comlmnuhication, vel ssid (‘harles WW. Boviton, after having 
been so adjudicated bankrupt, took neo steps Whatever Lo stay said 
suit on said decree other than he has set forth, if the same be truly 
set forth, fora period of over nineteen months before the hereinatter- 
mentioned judgment was rendered, but saw fit to entirely depend 
on his said brother, Jerome boynton, who was then and now Is a 
resident of sau ity of bre eport, 

That afterwards, to wit. on the Oh day of December, A. D. 1879, 
ul thie Decemib r term, A. |). Isat), Ob thie cireuit court of satel Ste- 
phenson county, In said last-mentioned suit, certain proeeedings 
were eld and entered of record whereby judgement Wits rendered, il 
copy of which record is in the words and figures following, to wit: 


In the Stephenson County Cireuit Court, of the December Term, 
A. D. 1879. 


42 Prowpen IL. Bansyas Survivor of Edgar EF. Griflin, Deceased, 
Phainatill, 
ie 


Cuarntes W. Boynrox, Defendant. 


And How on this day COCs here into eourt the enid plaintiff, by 
J. A. Crein, his attorney, and the said defendant, by James [. Nel, 
liis attorney, and a jury having been heretofore by the parties hereto 
waived and the issues heremn submitted to the court for trial thereof 
sid ssi Citise Wow hi re be 1} calle 7 fore tris Upon the Issues jomned, 
and the court, having now heard the evidence adduced, does now 
here find satd issues for the pleanntitl, and that said defendant Is in- 
debted to said plaintiil! in the sum of six thousand two hundred 
twenty-three 7", dollars, debt, and that said) plaintiti’s damages 
ly renson of tae NOn-pmaVEent of said debt are the sum of five 
thousand Iwo hurry | thirty-four 29, dollars. 

Wherefore it is now here by the court considered that said plain- 
tif have and recover of said defendant his said debt of six thou- 
sania Iwo hundred LW ntyv-three tere dollars, tovether with his. anid 
plaintiffs, damages, assessed at said sam of five thousand two hun- 
dred thirty-four 9°") dollars, and hits costs in this case: and that 
said plaintul have his execution for said debt and for said damages, 
together with lus said costs. 


JOHN V. EUSTACE, Judge. 


Which judyment so’ rendered and. entered in said last-men- 

tioned suit at law in said eireuit eourt of Stephenson county 

> is the same proces ding In sald atlidavit of said Charles WwW. 

i Viiton spentioned and. refi rred to anal styled is ~ Steps to 

4 vive sit deeree — anil * proceedings 'c revive said deeree or 
judgement” and * proceedings in said revival.” 

And this aflinnt furthy r siiVs that (1) the 1st day of February, 

A.D. ISSO, said Plowden HL. Ballo as survivor aforesaid, sued out 


os 


- 
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his execution on said judgment, which execution was afterwards, 
on the 20th day of May, A. D. ISSO, returned unsatisfied and un- 
paid, and that no other or further execution has been sinee sued 
out thereon. 

And this affiant further Suvs that said original indebtedness of 
said Charles W. Boynton as fixed and established by said decree 
was created while acting in and as to the complainants therein — 
was and remains of a fiduciary character; and while the same might 
have been provable for the PUPpose of recelving il dividend thereon, 
had there been anv, vet that said debt, as the same existed origi- 
nally and as the same afterwards became evidenced and: established 
by sald decree, was in truth, fact, and law and ts exc pted from the 
etlect of the Sitid supposed discharge at the said ( ‘harles W. boviuton. 

This afiant further SuVS that he became the attorney of said Plow- 
den Hl. Ball after the passing of said original decree and death of 
said Edgar F. Griftin. 


J. A. CRAIN. 


Subseribed W sworn to before mie this 12th day of April, A, 1). 
ISS1. 


D.S. BREWSTER, Clerk. 
exuiptrr uA. 


In the Cirenit Court of Stephenson County, Hlinois, of the 
1 | September Term, .A. DD. TS65. In Chancery. 


Prowpen TL Batn and Epagan FL. Grirrin 
Jexnxizt Boynton, Widow, & Frepertck S. & Chara Boynton, 
Ileirs-at-Law, of Stewart bovnton, Deceased : Theophilus hk. 
(sreen wood, Adimiinistratot of the state of Stewart Ci. Dovnton, 
Lec ist d: Wallace WW. boynton, ( ‘hark s W. Boynton, and Jerome 
C. Boynton. 


Spare oF ILiinors, Stephenson County: 


This eause having been brought to a hearing and heard upon the 
bill taken as conte sca oalnist thre snd ar ntiie Bovnuton, ane Upon 
ball, uiswers, ic replications as to all the other defendants above 
named, and the court having heard the evidence and arguments of 
counsel for the respective pPartses, it dppears to the court, from the 
evidence and pleadings In the Cuillse, that the complainants herem 
recovered a judgment erallist the said Stewart G. and Wallace W. 
Bovnton, as stated in said bill of complaint, and that execution upon 
the said judgment was issued and returned unsatisfied, as in said bill 
ix stated, and that there was due from the said Stewart G. and Wal- 
lace W. Boynton to the complainants herein at the time of the filing 
of the bill herein on said judgment the sum of six thousand one 
hundred and twenty-two dollars and sixty-one cents, and sixty-one 

dollars and twenty-two cents interest thereon trom the 6th 
b> THAY of October, A.D. 1850. the time of its rendition, to the sixth 
day of December, A. D. 1550: and it appears to the court from 
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the evidence that the said principal and interest was then and is 
now due and unpaid from the said Stewart G. & Wallace W. Boyn- 
ton to the said compa hithits, and also that the said judgment las 
not been paid, and that it is now in full foree and entirely unsatis- 
fied, and thasit the said iidompent ania Interest thereon from thie renal- 
tion thie reot to the pres hit tite I~ entirely unpatd and unsatistied. 

And it further appearinye to the court from the evidence that the 
sald Stewart Gs [oer bitconn, ann thae fall of JA. 1). Sol, udvaneed to and 
furnished the said Charles We. Boynton fifteen hundred dollars in 
money for the purpose of purchasing land in the county of Favette, 
in this State, and that the said Charites W. Bovnton, with said fifteen 
hundred dollars so advanced to lim by the said Stewart G. Boynton, 
purchias cf, Ihh COME C LION with Cotie Joel A. Park, cleve 1} hundred and 
eighty-four acres of tinmber land in said county of Favette, in’ this 
State. and thisat sald land was entered in the name of the said Charles 
Ww. boviton and the said Joel A. Park, and that the said Joel A, 
Park and the said Charles W. Boynton held the legal title to said 
Aue and that the said Charles W. Boynton beolal thy legal title to 
one-half ot the ssid land threat Is to savy in five hundred an hinety- 
two acres of the satd land and thet that portion of said land of 
Which the said Charles W. Boynton held the legal tithe was) pur- 
Chiase | \\ ith) thie siitd fifteen hundred | dollars SObtls sifore sila frrniisti dq 
ane ndyvaneed to linn yy thy ill Stewart Ge, bovntom ; nid it fur- 
ther ch poy aring ta) the Court thaset thy stl (‘harles \V Dovinton Wiis to 
have an interest in thesaid land for locating and entering the same, 
nied no more, and that the balance of the Interest in the sard levnael 

Was In the said Stewart G. Boynton, he having furnished the 
It) honey to enter the same: and at further appearing to the 

court that the said Charles W. Bovnton had and held the legal 
title if) the ssid lana until the ered, day ot November, A. 1). ISot). 
snd that, on the last-named day, the said Stewart G. Boynton had 
and owned all the real interest in the said land of whieh the said 
Charles W. Boynton held the legal title, except of the legal interest 
of the said Charles W. Bovnton had in the same for locating and 
entering the same, 

And it furthe roapep ring to the court from the evidenee that the 
said Charles W. Boynton, about the 20th dav of November, A. D. 
Sof. pure disse 7 il rere stock of woods of one Joseph it. Shelley, in) 
the citv of Freeport, [linois, tor the sum of fifteen thousand dollars, 
and that in part payment for said goods the said Charles W. Boyn- 
ton conveved to the said Joseph Ro Shelley the said) land at eleven 
dollars per aere, anil thst tha siilal Joseph [} Shelley rt eelved from 
the ssid Charl “ \\. Boynton snd conveyanee of sad land it) paar 
pavinent of said goods at eleven dollars per acre: and it further 
appearing to the court from the evidence that at the time the said 
lands were conveyed by the said Charles W. Boynton to the said 
Jose ph lt. Shir lev is for ssid the sila Stewart Ce, Bovnton hac anid 
held an interest in the satd lands to the amount of four thousand 
six hundred and twelve dollars and seven cents, and that the said 
Charles W. Bovuton dad an titerest in the said lands for services 
1 locating and ent ring the same to the amount of one thousand 
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ele@ht hundred and ninety-nine dollars, being one-fourth of the value 
and one-half of the difference between one-fourth and one-third of 
the value of the etd lana al the Suri of eleven dollars per acre { and 
it further appearing to the court from the evidence that the said 

Charles \W. Bovnton hws still im lis hands the Interest 
17 of the said Stewart G. Bovnton arising from the avai's on 

the exchange of the said lands with the said Shelley for the 
said goods, and that said avails amounted on the said exchange on 
the 2oth day of November, 1850, to the said sum of four thousand 
six hundred and twelve dollars and forty-seven cents, and that the 
ssid Charles W. Dovuton lets hot on lth Phithibier accounted tor the 
same, and that he, the satd Clhartes \. bovnton, has the same still 
in) lis hands: ania if appearing roti thie evidence that the sitid 
Charles W. Bovinton lies het ania ought of right to account to the 
complainants herein for the satd sum of four thousand six hundred 
and twelve and 4), dollars, with interest thereon from the 20th day 
of November, A. D. 185%, to the present time, and that the interest 
on the last-named sum from the 20th dav of November, A.D. 1859, 


to the 20th day of September, A.D. 1866, amounts to the sum of 


sixtecn hundred and ten and ¢2. dollars: 

[t is therefore ordered, dpc d, and decreed, and the court does 
hereby order, edpudae, and decree, thasat the sited (Charles WW. Bovn- 
Lon) prey to the complainant hererm the said sum of four thousand 
six hundred and twelve and 4) dollars, with interest thereon from 
the ZOth day of November, A.D. LSoo to the 2oth day of September, 
A.D. 1865, making, Including principal and titerest, six thousand 
two hundred and twenty-thir e aiid dollars, and that the ecom- 
plainants herein have execution therefor, and alse, in addition 


thereto, three-fourths costs of this suit, and that complainants have 


‘? 
— 


execution therefor: anid if chp ope uring te the court Trom the evidence 
that the said Stewart G. & Wallace W. boynton, on or about the 
27th dav of June, A.D. 1859, conveyed, by way of chattel mortgage, 
a certain warehouse, farniture, an 1 fixtures to the said ch fendant, 

Jeremie i. Dovinton, Ubicle r thre fraudul lit pretent a securing 
i to the said Jerome C. Bovnton a note, of the same date, made 

by them to him, of one thousand dollars: and. it ppeuring 
to the court from the evidence that, on or about the 29th day of June, 
A.D. 1859, the said Stewart G. & Wallace W. Bovnton assigned to 
the said Jerome C. Boynton their interest In a certain contract for 
the CONVeEVaHee of certain lands in St pli Phsaon COUNLY mentioned in 
it from) the Ilinots Central Ratlroa 1 C's PEP preataN te Snyder W StCVOHS, 
offered 1 evidence in) thiis Cilllse, canned wine I came to thre rh, the sata 
Sti wilt (; WC Wallac \\V : by asslonime rit. for il consideration. ils iL})- 
pears Upon the ftace of siitd assighment, oj thre hundred dollars, 
and. at or about the same time. the said Stewart G. & Wallaee W. 
Boynton assigned and transferred to the said Jerome C. Boynton a 
certain debt of about one thousand dollars from S. W. & James Me- 
Kees te them, sid also il le ase of two hundred and forty acres of lane 
in Stephenson county, Hlinois; and it further appearing to the court 
from the evidence threat the Making canned cle livery ol thie said chattel 
mortgage and note, and: the endorsement thereon as aforesaid, and 
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the said USSlOM nt of the said contract from the Tilinois Central 
Railroad Comipany, anid the assignment af the sid i lot of the sat 
VMehkees, anid the said lease from thre suid Stewart Gi. & Wallace W. 
Boynton to the said Jerome CC) Boynton were all and every of them 


fraudul hil nial vold fis lo the colplainants herein: ond if further 


appearine to the court frome the evidence that the said contraet with 
ppear , . ) ; 
the [linois Central Railroad Company offered in evidence—that is 
loosayv, the piterest mi the id Contract obtained by the sald Jerome 
i Loar hiton ifotn Stewart Ga & Wallace ". Boynton—was, In Novem- 
ber, IS60, surrendered up to the Hlinets Central Railroad Company 
by Jerome C. Boviuton and by it eancelled at) lus-instanee, and that 
‘ : » Me . : ‘ : . 
the bide rest dh Sala contract which Live ssiicl Jorome ¢ : Boviton had 
from the said Stewart G.& Wallace W. Doviton Wiis, 
[\) at the time he sosurrendered it to the said railroad company 


-~ 
— 


and cnused it to be caneelied, worth eight hundred dollars, and: 


thisit, Lh the }) rocurement of the sila Jerome ¢. Dovnton, the sila 
railroad company has conveyed away sald lands mre tioned in said 
eontract to other pure Ss  oghine d it fu irther ity) pearing to the court from 
the evidence that the ait ar Pore ; Bovnton hits how 11) lis hands 
thie avails of sited perp ne rly, nel i his liability Oh account’ thereof 
and tis lprers in resp cl there fo, to the amount of one thousand 
and fifty dollars, which the said Jerome C. Bovnton ought to account 
for sinicl pave ove! tothe COMP: bil: ints he Te 1}), the as here by re linguish- 
Hie sl claim t la) all of said ahs pn rty itself: 

I Is thier lore ordered, sad) idle, ania decreed, ana the cour 
orders, adjudees, and deerees, that the said Jerome (. Boviiton pay 
to the complainants herein the sum of one thousand and titty dollars 
and one-fourth of the costs in this suit, and that the comp aiihianits 
have exceution therefor: and it further appearing to the court from 
the evidence that thie complainants herem ure entitled to the rents 
of the feandh) ahi Stephenson COUNRTLY, being the Silliie lands embraced 
in the said contract with the Hlinois Central Railroad © olnipany for 
the vear ALD. ES60) mentioned in the evidence, whieh are now in 
the hands of the receiver in this cause, whieh rents amount in all 
to the sumoof cight hundred and thirty-six dollars and twenty-seven 
CCritS, the Same to Le cy) trea nid eredited (it) the sated jude “re 
against Stewart G.& Wallace W. Bovnton on the Ist October, A: 2 
ISO0): lt Is ther fore further ordered, adjudged, il] il L clecreed hs 
the receiver herein pay said rents to complainants herein. 


BENJ. R. SHELDON. 


ral 


m0) STATE OF ILLINOIS, 


4 ’ ee . 
S / price piNtijdi { fatladid], } 


l, Daniel S. Brewster, clerk of the cireuit court in and for. said 
county of Stephenson, do hereby eertifv that the above and forego- 
rhe Is utube: es 1”) of i oo rtain deer Cc as the Sllhie lias by Chl hereto- 
fore passed ; entered of record in said court Ina certain eause 
lately depending therein, wherein one Plowden TL. Ball and Edgat 
I. Griffin were complainants, and Jennie Boynton, widow, and Fred- 
erick S.& Clara Boynton, heirs-at-law, of Stewart G. Bovnton, de- 
ceased; TPheoplilus Kk. Greenwood, administrator of the estate of 
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Stewart G. Boynton, deceased: Wallace W. Boynton, Charles W. 
Boynton, and Jerome ©, boynton were defendants, as appears of 
and by the record of said court in my said office now remaining. 
In witness whereof T have, at the city of Freeport, in said county, 
hereunto set my hand and affixed the seal of said court this 11th 
day of April, A. D. ISS1. | 
[SEAL | DANIEL S. BREWSTER, Clerk. 


And plaintiffalso iIntrodueed i) c\ Lele nee acertified copy of a certain 
decree (which deeree 1s attached Lo tlic sid atlidavit of (is A. Crain 
and marked Exhibit “A°), and which decree it is hereby by the 
parties hereto admitted Wis passed ‘inal f ntered thpron il certain cred- 
tors bill theretofore filed in said Stephenson — circuit court by said 
Plowden Hl. Balland Edgar I. Grithin,and against Stewart G. Boyn- 
ton and Wallace W. Boynton, they being the only original judgment 
defendants against whom the original judgment > was obtained, 

upon which said creditors’ bill was tiled making said Charles 
ol W, boynton and others defendants, seid Stewart Gr, having 
died during the pendeney of said) creditors’ bill, and his ad- 
ministrator and heirs having been substituted for him and made 
parties thereto for him in said proceeding, and the court having 


jurisdiction of all said defendants against whom said decree was passed 


ana entered. 

Said plaintu? also introduced in evidence the record of the judg- 
Dent in) this Case entered on the Oth) day of Decor by rs ISa!), iis 
shown by the record here Inbefore aol | forth, Which was all the CVs 
dence offered by either party on the hearing of said) motion or in 


said Cuusec, 


And afterwards, on the 22nd dav of April, A.D. ISST, the same 
being one of the days of the said March term of said court. the said 
i 


court tiade and entered of record in said cause the following order : 
CO drei, sn 


In the Cireuit Court of Stephenson County, [linois, of the Mareh 
| ‘Ferm, A. D. 188}. 


Prowpen If. Bann, as Survivor of Edgar F. Griffin, Deceased, 


Cnanctes W. Boywrown. 


And now on this day coming on to be heard the motion of said 


defendant, Charles W. Boynton, for a perpetul stay of execution 
upon the judgment rendered in’ the above-entitled cause, and the 
court having made and entered an order in said cause on the 2Uth 
day of March, ISS1, Upon said plaintitl to show cause by the 12th 
day of April, ISS1, why said motion should not be granted, and said 
plaintil, by J. A. Crain, his attorney, having appeared and_ filed 

the aflidavit of said Crain, and adduced evidence herein in 
2 Pespotise to said order to show cause, and said parties, plain 

-tiffand defendant, chpope aring by their re spective ullorneys, 
and the court having heard said motion and the proofs therewith 
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ofiered by the said parties as well as the arguments of counsel, and 
being fully advised, it is ordered by the court that said motion be 
denied; and it is further considered and erdered that said plaintiff, 
Plowden II. Dall, iis <urvivor of std Mdear I. Crrittin, deceased, 
have and recover of said Charles W. Boynton, defendant, his, said 
platntitl costs In this behalf, to be taxed by the clerk of this court, 
and that said plaintul have lis execution therefor. 

And thereupon said defendant prays an appeal from said order 
herein to the appellate court, which is allowed on the defendant's 
filing a bond to the plainti? properly conditioned, in the penal sum 
of S200, with surcty to be approved by the clerk of this court, within 
20 days from this date. [tis farther ordered that 20 days be allowed 
11) whieh lo settle bill al exceptions erem, 


WILLIAM BROWN, Judge. 


And, inasmuch as the matters and things aforesaid do not appear 
of recore, tlie snd C‘hharl ~ W. Dory hited tow here i rele Is this lis 
bill of exceptions and prays that the same be allowed and. signed 
anid = ale | by the Court. W here Lp it Is done accordingly, 

WILLIAM BROWN, [sean] 
Srl loth Jud] (irene. 


lon. Wine. Brown, judge: 
lam satisfied with the above and foregoing bill of exceptions. 
_ receport, 26 April, PSST, 
53} J. A. CRAIN, 
Plaintiffs Atty. 


And be it remembered that heretofore. to wit, on the Oth day of 
April, ISST, in vacation after said) Mareh te rit, A. D. ISS], of sald 
COUTT, the sated defendant, ( ‘hharles \\V. Bovnton, filed cli apport bond 
herein, Which appeal bond is in the words and figures following, 
fo wil: 

Know all men by these presents that we, Charles W. Boynton, 
of the county of Cook and State of [limots, and Jerome C. Boynton, 
of the county of Stephenson and State of Hlinois, are held and 
firmly bound unto Plowden TE. Ball, as survivor of Edgar F. Griffin, 
deceased, of the county of Terie, State of Pennsyivania, in the penal 
sun of two hundred (ZU) dollars, lawtul Panes of the Lonited 
States; for the pavinent of whieh, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly, 
severally, and firmly, by these presents. 

Witness our hands and seals this 26th day of April, A.D. ISSI. 

The eondition of the above obligation is such that whereas the 
said Plowden TL. Ball did, on the Sth day of December, A. D, 1879, 
It) the erreult eourt of Stephenson COUNTY, in) the State aforesaid, and 
of the December term thereof, A. D. 1879, recover Judgment against 
the above-bounden Charles W. Boynton for the sum of eleven 
thousand four hundred fifty-eight dollars and ninety-eight cents, be- 
sides costs oft suit: ane Whereas, the said (‘harles W. Boynton did, on 
the 2oth day of March, A. D. ISSI, move that exeeution on said 
judgement be perpetually stayed, which motion was denied by the 
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court, from which said judgment of the said ecireuit court of Ste- 
phenson county,denying the said motion, the said Boynton has 

ot praved for and obtained an appeal to the appellate court of 
suld State: 

Now, therefore, ifthe said Charles W. Boynton shall duly prose- 
cute his said appeal with effect, and, moreover, pay the costs In case 
the said judgment denying the said motion shall be atlirmed in said 
appellate court, then the above obligation Lo be void: otherwise to 
remain in full foree and virtue. 

CHARLES W. BOYNTON. [sear] 
JEROME CL BOYNTON, SEAL. | 


ye) STATE OF ILLINOIS, . 
7 Connly of Stephenson, j — 

I, Daniel S. Brewster, clerk of the cirenit court of Stephenson 
county, In the State aforesaid, do her by certify the above and fore- 
going to, be a true, perfect, and complete transcript of all pleadings, 
all proceedings, and final judgment as the same remains of record 
In mv office ina certain cause lately pending in said court, on the 
common law side thereof, wherein Plowden I]. Ball, as survivor of 
Mdgar PF. Griffin, was plaintiff, and Charles W. Boynton defendant. 

In witness whereof, | have hereunto set my hand and affixed the 
seal of said eourt, at Freeport, this LWwi nty-cighth day of April, A. 1). 
ISS]. 

|Cirenit Court Seal] 


DANIEL S. BREWSTER, Clerk. 


Srate or TLEINors, . . 
hourtecnth udic jal Cirenual. } uae 


I, ST Se, judge of the cireuit court of St plienson county, iN 
said judicial circuit, in the State aforesaid, do hereby certify that I 
am sole presiding judge of said court; that T am well acquainted 
with the handwriting of clerk of said court; that the slonature to 
the above attestation Is genuine and in his handwriting, and that 
said attestation is in due form. 


Juda ot Fourteenth Judicial Circnil, Tlinois. 


56 STATE OF ILLINOIS, 
Necond App leat (our Dist) ied. } 


2. 


a James ht. Combs, clerk of the cpopre late court in and for the said 
district of said State, do hereby ceruly the annexed to be the origi- 
nal transeript of the record and proce edings of the errenit court of 
Stephenson county in the cause of Charles W. Boynton, appellant, rs, 
Plowden IL. Dall, survivor, &e., appellee, as the same was filed in 
ny said ottice on the elahteenth dav Of May, A. D. 1881. 

In testimony whereof I hereunto subseribe my name and affix the 
seal of said court at the city of Ottawa, in said State, this twenty-third 

O—1S7 
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day of February, in the year of our Lord one thousand eight hun- 
dred and elglity-two. ) 
[APPELLALE COURT SEAL. ] J. Ro COMBS, 
Clerk of the Appellate (ourt. 


adorsed: Filed Peb. 25, 1S82. EF. I’. Dutton, clerk. 


97 UNirep Sratres or AMERICA, | 
: “igfimti ; ; ‘ -ss 
Slats of [lino 7 Necond District. } 


Ata term of the appellate court begun and held at Ottawa on 
Tuesday, the seyventecuth day of May, In the year of our Lord one 
thousand aieht hundred and eiohly-one, within and for the second 
district of the State of FIlinois 3 

Present: [Tlon.—— ——, presiding justice; Nathaniel J. Pillsbury, 


justice; Lyman Lacey, justice; James R. Combs, clerk ; Thoinas Clark,’ 


sherilf. 

Be it remembered that afterwards, to wit,on the 25th day of May, 
A.D. ISS] (the same being one of the days of said term), certain pro- 
ecedings were had and orders made and entered of record by said 
court, among which are the following, viz: 


Appeal from Steph neue, 


Cartes W. Boynron ) 
s 'S. No. 40). 
Prowpen IL. Bane, Survivor of Edgar F. Griffin, Deceased. J 


Now, on this Ly, this enuse comes on for hearing Oo) the eall of 


the cloeket, and a Appearing to the eourt that a duly certified tran- 


script of the record nie proces dings of the court below herein, together 


With abstracts thereof and brief and argument of counsel in support 
of the CTTrors HSSIOT dl, have bye 1 duly filecl here iis required by 
law nied the rules of (hits Court in) tlast behalf made out and provided, 
and that this cause ts here submitted upon such transeript, assign- 

ment of crrors, abstracts, and briefs, together with oral argu- 
DS ments by Leonard Swett, on behalfof said appellant, and J. A. 

Crainvon behaltot said appellee, forthe consideration and judg- 
biel of the Court, thie le lore it Is ordered by the Court thraat thus Culuse 
be, and the same hereby is, taken under advisement. 


De if rele mbered that afterwards, to wit, (+t) the second day of 


November, A. DL ISST (the same being in vacation after said term), 
certain orders were made and entered of record by said court, among 
which is the following, viz: 


Appeal from Stephenson ania” 


Ciannes W. Boynros 


v's, ! No. 640. - 


Prowpen HL. Bann, Survivor of Edgar F. Griflin, Deceased. ) 


On this day Came acai the said parties, and the court, having 
diligently exsumined anal Inspected iis well the record and proceed- 


i t 
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ings aforesaid as the matters and things therein assigned for error, 
and being now sufliciently advised of and concerning the premises, 
finds that neither in the record and proecedings aforesaid nor in the 
rendition of the judgment aforesaid is there anything erroneous, 
vicious, or detective, and that in said record there is no error. 
Therefore it is considered by the court that the judgment aforesaid 
be affirmed in all things and stand in full force and effect, notwith- 
standing the said matters and things therein assigned for error. 
And it is further considered by the court that the said appellee 
recover of and from the said appellant dis costs by him in this be- 
half expended, to be taxed, and that le have execution therefor. 


ov And afterwards, to wit, on the 16th day of November, A, 

}). ISSI, there was filed in the office of the clerk of said court 
il eertain petition for appeal to the sUprethe court of the State in the 
words and figures following, to wit: 


Appeal from Circuit Court of Steph nson County. 
In the Appellate Court for the Secend District of Hlinois. 
CHoantes W. Boynton vs. Prowpen IL]. Batt. 


The judgment of the court below having by said appellate court 
for the second district of [linois been iflirmed, now comes the sald 
appellant, by Swett, Bates and Haskell, his attorneys, and Inoves the 
suid appelkite court for an appeal to the supreme court of [linois, 
and for grounds of said motion would show that the amount in con- 
troversy in said suit exceeds one thousand dollars. 

November 8, ISS1. 

SWETrT, BATES & HASKELL, 
Attys for App lhe. 


And Lie it renrem bered that. Lo wit, (i) sald loth day of Novem- 
ber, there was also filed and entered of record in the said clerk’s office 
an order of Ilon. N. J. Pillsbury, one of the justices of said court, 
vranting such appeal, which said order is in the words and figures 
following, to wit: 


Appeal from the Circuit Court of Stephenson County. 
HO In the Appellate Court for the Second District of Illinois. 
Cnartes W. Boynton vs. Prowpen HL. Bat. 


The appellant having this day prayed an appeal in said case to 
the stp renie court, and said Motion for ssid appeal having COC OF] 
to be heard, and it appearing to the court that.the amount in con- 
troversyv in said suit exceeds the sum of one thousand dollars, it 1s 
therefore ordered that said appellant be allowed and granted an ap- 


peal to said supreme court of Hlinois upon filing with the clerk of 


sald appellate court a boud in the penal sum of two hundred and 
fift V dollars. said bond Lo be approved by sald appellate court or one 


t 
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of the justices thereof; said bond to be filed within thirty days from 
the date of this order. 
Dated November Sth, A. 1). ISSI. 
N. J. PILLSBURY, 
Cire of thie Judy S ot sad Apype late Court. 


And be it also remembered that, to wit, on the 16th day of No- 
vember, A.D. PSST, the bond of said Charles W. Boynton, in com- 
pliance with the order aforesaid, was filed in the office of the clerk 
of said court, and is in the words and figures following, viz: 


Know all meondby] these presents that we, Charles W. Boynton, 
of the C1iN ot ¢ hicago, (Cook COUNTY, lilinois, and Jerome ¢, Bovinton, 
of the City of Ir pont, of the COUT of St phenson anid State of [hhi- 

nois,are held and firmly bound unto Plowden IL. Ball, of 
i] rie, Pac in the penal sumoof two hundred and fifty dollars, 
lawful money of the United States, for the payment of which, 
well and truly to be made, we bind ourselves, our heirs, CXECULO?s, 
and administrators, jointly, severally, and firmly, by these presents. 

Witness our hands and seals this tenth day of November, A. D. 
ISSI. 

The condition of the above obligation Is such that Whereas the 
sii Plowden Il. Ball did, on the ninth day of December, A. 1). 
IST, in the cireuit court of Stephenson county, mm the State afore- 
sald, and of December term thereof, A.D. IST9. recover a judgment 
oust the said Charles W, bovnton for the sum of cleven thousand 
four hundred and fiitv-cieht dollars and ninety-eight cents, besides 
costs of sult, from which said judgment of the circuit-court of Stephen- 
son county the said Charles W. Boynton praved for and obtained an 
appeal to the appellate court within and for the second district of 
ssid State: and whereas the sai appellate COUT did, on the second 
day of November, AWD. ESS, and at the June term thereof, A. D. 
ISS], aflirm the judgment of the Stephenson circuit court aforesaid 
and did render judgment against the above bounden for costs of 
sult, from which-order of affirmance and Judgement of the said ap- 
pellate court the said Chas. W. Boynton has praved for and obtained 
an appeal to the supreme court of the State of Tinos: 

Now, therefore, if the said Charles W. Dov nton shall duly prose- 
cute hits said appeal with effeet and. moreover, pury the amount of 
the judement, costs, Interest, and damages rendered and to be ren- 
dered orainist him 11) Ciise the ssid pueda hiehl shint] Lye attirmed 11) 
sald supreme court, then the above obligation to be void: otherwise 

to remain in full foree and virtue. 
O22 CHARLES W. BOYNTON. SEAL. 
J. C. BOYNTON. ‘erry 


(indorsed as follows:) Approved and ordered filed Nov. 14. A. D. 
[SSL No. Pillsbury, one of the Judges appellate court. Filed Novy. 
loth, SSI. J. R. Combs, clerk. 
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63 SrTatTre oF ILLINOTS, ) 
Second District. J 


' 8s Ss - 


§ James R. Combs, clerk of the appellate court in and for sri 
district, of the State of Lllineis, ane keeper of the records and seal 
thereof, do hereby certify tha, the foregoing Is a true copy of the ree- 
ord and proceedings of the said appellate court In the above-entitled 
cuuse of record in ni office. 

In testimony whereof [ hereunto set my hand and affix the seal 
of the said appellate court, at Ottawa, this 27th day of January, in 
the vear of our Lord one thousand cight hundred and eighty-two. 

[Appellate Court Seal] 
JR. COMBS, 
Clerk of the A pyr llate Court. 


es) : : 7 
(354 Assignment of rrors. 


~CHarres W. Boynrox, Appellant, 


Prowpen IT. Bann, Appellee. 


The cireuit court of Stephenson county erred in denying and over- 
ruling appellant's motion for a perpetual stay of the execution In 
sald cause, and the appellate court for the second district of [Hhinois 
erred in sustaining and aflirming the judgment of the court below 
In overruling said motion for a perpetual stay of the execution in 
said cause, 

SWETT, BATES &€ HASKELL, 
Attorneys for Appr Nant. 


Endorsed: Filed Feb. 23, 1882. EE. IF. Dutton, clerk. 


4 And afterwards, to wit, on the 11th day of Mareh, 1SS2, the 
same berg one of the divs of the March term, ISS2, of said 
court, the following proceedings was had and entered of record in said 


cause, to wit: 
Appeal 2d Dist. 
Coarntes W. Boynron ¢. Prowpesn If. Bann. 


And now comes the said appellee, by J. A. Crain, lis attorney, and 
moves the court to dismiss the appeal lerem, 

And the court being now fully advised in the premises, it 1s or- 
dered by the court threat said niotion be, ane the Sale I~ hereby, over- 
ruled. 


(i) And afterwards, to wit, (>?) the Lith dav of March, A. 1). 

LSS2. the Sitne bemg il day oft the Mareh fern, ISS2. oft sald 
supreme court, the following proceedings were had and entered of 
record in said cause, to wit: 


CHARLES W. BOYNTON Vs. PLOWDEN H. BALL. 


Appeal from »] Dist. 
Cnanctes W. Boys ON ) 


rs. » ied : 42. 


ape ea H. Baw. 3 


Now on this day this cause comes on for hearing in the regular 


eall of the doeket. and it appearing to the eourt that a duly certified 


LPaniscripol of tlre record and proceedings of the eourt below, together 


with printed abstracts thereof, and briefs and arguments of counsel 

In support of the errors assigned lerem have been duly filed as re- 

quired by how and the rules of this court in that behalf made and 

provided, and that this cause is here submitted upon such transeript, 

sbstracets, briefs, and arguments of counsel for the consideration and 
yacdernn ntoft the court. therelore— 

(yt) It is ordered by the court that this cause be, and the same 
is hereby, taken under advisement. 


And afterwards, to wit, on the 28th day of March, A. D. 1SS5, the 
opinion of the court was filed in the el rk’s office of said court in said 
ease in Words and figures following, to wit: 


Py Veber iI. Dall brouelht ti} action of di it ornnst (‘lias. 
\V a ntor at the S jt term, IS77. of the crreuit court of Steph li- 
son county to recover the amount of a deeree which had been 
Lin the cireuit court of that county several vears prior to 
! ‘the action. At the following April term, 
ISTS. of the court the defendant, by lis mthorney, tiled it pel ‘toot the 
creed ye ral laste (1) the loth day a] April, IS;S, Boviton Wiis ned- 
judged a bankrupt in the United States district court for the north- 
ermndistrict of Tllimois. At the December term, IS79, of the court 
thi Cause Wis call d for trisal, elt) the partie “= lye peared ly thre ir til- 
tornevs, Waived a jury, and oa trial was liad before the court, which 
resulted Ina judgment in favor of the plaintul for the amount of 


] } ; ] . 7% * . ‘ . | : . . > : 
Lie clecree, Loe r with the interest thereon. Atter the rendition 
, } P ope... } - ‘ : » . 
of thi Wade ment. atiel on the Bord dav i] December, ISSO). Dboviton 


received his final discharge in bankruptey, and on the 25th day of 
March, ISS1, he tiled this petition and motion in the Stephenson 
cireult COouUTT for ‘I yy yy tual staYV of proceed ies 1) this judgment (r}) 
the ground that he had received lis discharge in bankruptey. Thi 
notion was heard ly the court and overruled. An appeda Was taken 
to the appellate court, where the judgment of the cireuit court was 
atlirmed, and Boynton appealed to this court, 

Whetlhy Pil yy rye tral stay of proce dings Lar ¢ nforee the collection 
of the Judgment against the bankrupt shall be granted depends upon 
the construction to be placed upon the bankrupt act of 1867. 


No creditor whose debt is provable shall be allowed lo prosecute 
to lina judgment any suit at law or equity therefor against 
} 


the bankrupt until the question of the debtor's discharge shall 
win been determined, and any such suit or proceedings shall, 


ba | 


ee 
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upon the application of the bankrupt, be staved to await the de- 
termination of the court of bankruptey on the question of the dis- 
charge, provided there is no unreasonable delay on the part of the 
bankrupt in endeavoring to obtain his discharge; and sig «also 
that if the amount due the creditor is in dispute the suit, by leave 
of the court in bankruptey, may proceed te judgment for the pur- 
pose of ascertaining the amount due, which amount may be proved 
In bankruptey, but execution shall be staved.” 

Sec. O117 provides that no debt created by fraud or embezzlement 
of the bankrupt, or by his defaleation as a public officer, or while 
acting In a fiduciary character shal be discharged. 

Sec OLIS declares that no pena iia! shall release or aflect any 
person liable for the same debt for or with the bankrupt. 

See, O11 provides that “ A discharge 1) bankruptes ll uly eee 
shall, subject to the limitations Imposed by the two preceding SCC- 
tions, release the bankrupt from all debts, clanms, liabilities, and 
demands whieh were or might have been proved against his estate in 

bankruptey. 

It will be observed that Bovnton, after he was adjudged a bank- 
rupt, did not appear in the circuit court where the action was pend- 
lng against him and enter a motion for the continuance of the cause 
Or a stay of proces dings until the determination of the court of bank- 
rupley (ot) lis discharge, its he miielit have done ured r sec, 106 of 
the bankrupt act, and on account of a failure on the part of Boynton 
to procure such stay of eesrecdinngs it is contended that the judg- 

ment rendered against him was not affected by his final 
Hi) discharge subsequently obtained. The question involved 

has led to much discussion among law writers, and, although 
it has often arisen in the courts of England and the United States, 
the decisions are by no means harmonious. We have been referred 
toa large number of eases decided in England, where the courts 
hold that a judgment rendered against a bankrupt after he was de- 
clared a bankrupt and before the fina discharge Wiis obtatned tpn 
a pre-existing debt is released by the disehargs Among the number 
is Blandford es. Foot, Ist Cowp., 158, which is a leading ease on the 
subject. We do not quest 
but the decisions in eng land cannot be relied upon as uthority 
here, for the reason they are predicated on a bor ixion in the statute 
of that country which does not exist in our bankrupt law. The sub- 
stunce of the state 


| 

‘ 
Sa er ee .. =e ee Lenld he d 
final discharge and take the debtor on execution he should be dis- 


ion the rule in kngland: it is untform : 


‘ 
{ 


e is if the ereditor did obtain judgment before 


char wed on motion. See dissenting opinion of Bronson, C.J., in 
Clark vs. Rowling, : > N. Y., 225, and opinion of the court in Ja re 
Gallison, “9 Lowell, Cir. C., 74 wher the statute of England is quoted 
and considered, ‘f our bankrupt law contained the same provision 


as that of England then the deeisions of that court might be re- 
garded as authority; but such is not the ease. As stated before 1 

the United States the decisions on tl 

Conder the bankrupt act of IS}] 11) Mat se, \l: issachusett ts, and “Odile 
oth r States it Wiis held that | discliuiree 1! | ban kr I pie Vv clic hot re- 
lease a Judgment rendered agaitist the bankrupt pending the proceed- 


: : Ss a it, 
me question are in direct conte 
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ines in bankruptey ; that where a hidement ix recovered on a debt 
provable under the bankrupt proceedings against the bankrupt the 
original debt becomes merged and extinguished in the judgment 

Which is not provable against the bankrupt. 
iO Holbrook os. Foss, 27 Me... 441. 

lisher rs. Foss, 30) Me, 459. 

Pike ws. MeDonald, 52 Me., HIS. 

Su pPsoOn vs, lark, 2 Cush., 173. 

Woodbury es. Perkins. 5 Cush., 86, 

Faxon os. Daxter, PL Cush, oo. 

In New York, Vermont, and some other States it las been held 
that a the debt upon which thy yu loment Wiis rendered Wiis One 
provall oradbist thre beat krupt and would be cut off IN the discharge, 
the judgment rendered apon such a debt would) be barred and cut 
olf by the discharge. 

Harrington vs. MeNaughton, 20 Vt. 205, 
Down ; Uh, lkowell, ty Vi , eel 

Dresser vs. Brooks, 5 Barb... 42. 

Church as. Rowling, > N.Y.) 116. 


We shall not, however, stop to determine what is the correct rule 
winder the act of IStl, as there is, in our judgment, a marked dis- 
tinetion eXisting between the act of INd] and the aet of ISG. The 


actof ISEL inade no provision whatever for the postponement of an. 


netion ponding aeaibist a bankrupt between the time he was ad- 
: ok me AN age 
judeetla bankrupt and the time he received a final discharge. This 
scoming defeet in the act of TSE) was cured by the provision con- 
tained in see, OL of the act of IS67, in these words: 

Any such suit or proceeding shall, upon the application, of the 
bankrupt, be staved to await the determination of the court of bank- 
Puipetes (oq) tha muestion ay tha discharee, 

Here is a complete remedy provided if the bankrupt desires to 
avail of it to prevent a judg nt trom be Ine refidered against him 
until he ean Procure a final «discharge. The object, of course, Was 


} 


to prevent a judgment which the discharge might not relieve the 


bankrupt from, cts held Ly the Courts ot NIaine ane Miaiss., 
re until the discharge should be granted, which the bankrupt 

could then plead i bar of the pending action against him 
and thus prevent the rendition of a judgment in the court in which 
the action may be pending, 

Londen Section tit Bovntons discharge Ve leased him from all 
debts which were or night have been proved against his estate. in 
bankruptey. Was the Judgment in question a debt of that char- 
aeter? Obviously the section means all indebtedness existing at 
the time Boynton was declared a bankrupt, which was April 15th, 
ISTS. At this date the judgment was not In existence, as It Was not 
rendered until December, IST). But. itis said, the debt upon which 
the judgment was rendered was in existence at the time Boynton 
was adjudged a bankrupt, and, as the original indebtedness was 
provable and would have been barred by the discharge, the Judg- 
ment stands in the same position. 7 


. 
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It may be regarded a well-settled and uniform rule of law that 
every cause of action will, if recovered upon, merge into the judg- 
ment or decree. lreeman Ol} Judements, soc, 216. If the action Is 
upon a simple contract,a bond, or a judgment of a court of record 
In either case, when a recovery is had, the cause of action is merged 
into the Judgment when a judgment has been rencered. Freeman, 
in his work on Judgments, sec. 217, says: “ Every judgment ts, for 
most purposes, to be regarded as a new debt, the elnef and per- 
haps thie only exception being in cases Where the technical Opera- 
tion of the doctrine of merger would produce manifest hardship, 
and even these cases are by ho mcahns universally excepted. - This 
new debt is not 1) gre neral atlected by the character of the old one.” 
The author, in see. 245, however, savs: In no elass of cases has 
the technical operation of the doctrine ot Merever heen so tre- 
quently limited as in those where the effeet of a discharge 

under laws for the relief of insolvents had to be de- 
42 termined. An able discussion of this subject may be 

found in Gould vs. Hayden, 63 Ind., 448, where a judgment 
had been rendered in a court of record in that State, and afterwards 
a recovery was had on the judgment in the State of Ohio. The 
question was whether the first judgment was so merged and ab- 
sorbed in the seeond judgment as to ce Stroy the lien and validity of 
the first judgment. It is‘there said: The plaintiff! may enforce its 
collection by thi process of the court In which he obtained lits judg- 
ment, or he may, if he may clect so to de, use his Judgment as an 
original cause of action, flied brig sult thereon in the same Or sone 
other court of conipetent murisdiction, and prosecute such suit to 
final judgment. This procedure he may pursue as often as he eleets, 
USINY: the judgment last obtained as a cause of aetion on which to 
obtain the next succeeding judgment: but the very freedom with 
Which this may be done, ad difinituin—and we knew of no Taw or 
legal principle which would prevent its unending repetition—ts, te 
our minds, a convineing and conclusive reason why each successive 
yy rsonal judgment ought to ana ritist be revarded as a complete 
merger anid eXtinguishment of thi pore ceeding judama nt, with all its 
qualities and incidents. Each successive personal judgment is a new 
“debt of r cord,” In Which the prre cedent debt, though there tofore 
evidenced ly il judgm hit, Is iis comple tt l\ bherere 7 and absorbed iis 
it would have been if it had been evidenced by hote, ball, bond, or 
any other evidence of debt. 

In the case of In re Gallison, 2 Lowe H, Cir. C., A, Lowell, Justice, 
In discussing this question, after reviewing various authorities, says: 

“For the reasons given, and upon a careful examination 


_ 
_.> 


io © Of the decisions, | am of opinion that a judgment obtained 
after the adjudication in bankruptey creates a new debt which 
cannot be-preved in bankruptey, because the Judgment Is a merger 
and creates a new debt, and that the judgim nt creditor cannot Opp 
pase the discharge, because he has no provable debt, ane because 
the discharge will be no bar to the judgment” 
There are cases which hold a contrary view. While the general 
doctrine of merger is admitted, it ds held that the rendition of a 
6—157 
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judgement does not, within the meaning of the law, create a new 
debt: such are— 
[presse Pr te. brooks. 7 Barber, 128), 
Dowson vs. Llartstield, i N.C. 
Li re St phen brown, s N. lt. Register, OSo. . 


But we are satisficd the better doctrine, and that, too, established 
by the later decisions, is that a Judgment rendered after an adjudi- 
Cation in bankruptey creates a debt which cannot be proved against 
the bankrupt Sestate; that the indebtedness existing prior to the 
recovery becomes merged in the Judgment. If, however, we are not 
correct in this view there is another ground which will preelude the 
bankrupt from impeaching the judgment, which has been clearly 
stated by the supreme court of Mass. in Bradford es, Rice, 102 Mass., 
472. The court, after holding that a debt provable against the 
bankrupt, when reduced to judgment pending the proceedings, Is 
hrecrers | ania extinewuished, then SUVs. 

The creditor, by taking judgement, and so changing the form of 
his debt, ane se curiig to himself the benefit of conclusive and per 
manent evidence of it and an extension of the period of limitation 
of an action thereon, is held, on his part, to have eleeted to look to 

the debtor personally, and to abandon the right to prove 

fa against lis estate; and the debtor, on the other hand, who 

= might have protected himself by moving the court in which 

the action was pending for a continuance, in order to afford him an 

opportunity to obtain and plead a certificate of discharge, is held, 

by omitting to make sucha motion before judgement. to have waived 

the right to set up his certifleate against the plaintiffs claim ; and 

therefore the rights of both parties must be governed by the judg- 

ment which the one has moved for and thie other las suffered to be 
rendered, 

What right has Boynton te complain that a judgment was ren- 
dered ost linn im the Ste phenson circuit court? = Tle was served 
With process, appeared and pleaded to the action, he knew the action 
Was pending when he was adjudged a bankrupt. and he knew that 
he could obtain a stay of proceedings, by entering a motion for that 
purpose, until he could obtain a discharge and plead a in bar of 
the action: and vel he made no etlort whatever to procure a stay, 
but, on the other hand, voluntarily submitted toa tmal. It was his 
own negligence which led to the judgement which he now seeks by 
motion to avoid. A motion for relief as against a judement of this 
eharacter Thy Lie treated dais all equitable proceeding, and it 1s il 
well-established rule that a party who fails to make a defence at law 
shall not be permiutted: to come Into equity and have sueh defence 
allowed, untess he can show he was prevented by accident, mistake, 
or fraud, which is not pretended in this case. 

[Tn] Jevne & Almi es. Osgood, o7 TL, 545, the cireuit court did not 
lose jurisdiction of the case because Boynton was adjudged a bank- 
rapt, but, as was held in Eyster rs. Goth, 1 Otte, 521, it was the duty 
of the court to proceed with the cause until, by some pleadings, the 
court was Informed of the changed relations of the parties. See also 
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Ilolden vs. Sherwood, S4 [1]. 92. The eireuit court could do 
ie nothing less than proceed with the case to final judgment, 


and, as the judgment is to be regarded as the joint act of 


Boynton, who of lis own choice allowed it to be rendered, and of 
the plaimtiff, upon whose motion it was rendered, the rights of these 
two parties must: be regarded as finally settled by that Judgment. 
We are not aware of any case that lbolds that where a defence miigelit 
have been made toa pending cause of action, but was not set up 
solely through the negligence of a defendant, that sach defendant 
may afterwards iInterpose the same defence to the judgment which 
has been rendered against lim. It is ordinarily cnough that a 
party has had a dav in court and an opportunity to plead his de- 
lenee, The bankrupt act in clear terms provides for the stay of an 
action which may be instituted against the bankrupt until his dis- 
charge is passed upon. This salutary provision was incorporated 
tito the law for the purpose of chabling a defendant situated as was 
appellant to plead his discharge in bar of the action; but, as appel- 
lant gave no heed whatever to the law and through his own negli 
CCDC | llowed il jude nt to bi I" rede re 7 awevallist bhienn, whist redsonhl 
can be urged for holding that the judgement shall mot be binding 
upon him? None is perceived. The judg> ment] of the appellate 
court will be atlirimed. 


Scott, C. J, and Dickey, J. 
We do not concur in this opinion. 


endorsed: Filed Mareh 28, 1SS5. KE. FF. Dutton, clerk. 


rior At a supreme court begun and held at Ottawaon Tuesday, 


the shes dav ot mn thi Veal of our Lord one thousane « her lat 
hundred and eightv —, within and for the northern grand division 
of the State of []}imets. 


Present: —— ——, elief justice ; —— ——, Justice; —— —, 
justice; —— ——, justice; —— ——, justice ; —— ——, justice; 
— ——, justice ; —— ——, attorney general; —— ——, sherill; 


A CT clerk. 

be it remembered, to wit. on the 2Sth dav of Mareh. A. D. 1SS5, 
the same beig 12) Vacation alte rthie term of eourt aforesaid, the 
following proceedings were by said court had and entered of reeord, 
to wit: 


Appeal from App Hate Court, Second District. 


CHoarites W. Boynton 
' i's. + NO. Gee 32 Ay oe 
Prowpes H. Batu. 5 


’ 


Qn this day came again the said parties, and the eourt having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 


and proceedings aforesaid nor in the rendition of the Judgment 
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aforesaid is there anything erroneous, vicious, or defeetive, and that 
that record is po error: therefore it is considered by the court that 
the jedgment aforesaid be aflirmed in all things and stand in full 
force and effect, notwithstanding the said matters and things therem 
assigned for error. And itis farther considered by the court that 
the said appellee recover of and from the said appellant his costs by 
hint in this behalf expended, and that he have execution therefor. 


‘4 STATE OF TLLENODS, ss: 


Supreme Court, Northern ¢ eranad Division. 


I everell FP. Dutton, clerk of the supreme court in and for the 
northern erand division of the State of Hlimots, do hereby certify 
tliat the forewome Ise true COP of the reeord ana proceedings in 
thee Hbove chititled cause of record 1) iv oflice. 


ln testimoney whereof LT have set may hand and affixed the seal of 


the said Supreme eourt, at Ottawa, this Voth diy oft April, in the 
vear of our Lord one thousand cight hundred and eighty-three. 


PSestiof the S prrecdans (‘ourt. State of Pllineons. Vue a, 1s. 1 


i 
B. F. DUTFOR, 


(‘lerk of the Supe me Court. 


rb, tae Supreme Court of the United States. 


Know all men by these presents that we, Charles W. Boynton and 
Wallace W. boviiton, of the city of Chicago, COUNTY oft Cook, anid 
State of Thinois, are held and firmly bound unto Plowden HL. Ball, 
of Erie, in the State of Ponnsyivania, in the sum of one thousand 
dollars, to be pitta to the said Plowden IT. Ball, his executors or ad- 
ministrators; to which payment, well and truly to be made, we bind 


ourselves and each of us, jomntly and severally, and our and each of 


hems, executors, and adtiiinistrators, firmly by these presents. 
Sealed with our seals and dated this seventh day of April, A. 2 
ISS?5. 


Whereas the above Charl - \\. Bovnton hath prose euted il writ of 


error to thie SUprenie Court of the United States to reverse the jucler- 
mentof the supreme court of Tlinots rendered in a certain suit 
Wherem the satd Charles W. Boynton was the appellant and Plow- 
den HL. Ball the appellee: 


Now, therefore, the condition of this obligation is such that if the 


above-named Charles W. Boynton shall prosecute the said writ of 


error to cfleet and answer all costs and damages if he shall fail to 
make wood lis plea, then this obligation shall be void: otherwise to 
remain in full force and virtue. 
CHARLES W. BOYNTON, SEAL. | 
WALLACE. W. BOYNTON. SEAL. | 
Witness: 
w,.C. GOUDY. 
(Endorsed :) Filed April 10th, 1885. ELF. Dutton, clerk. 
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CHARLES W. BOYNTON Vs. PLOWDEN HH. BALL. 1 


rel l'sirep Srares op AMERICA. 882 


The President of the United States to the honorable the judges of 
the supreme court of the State of [linois, Greeting : 

Because in the records and proceedings as also in the rendition of 
the judgment of a plea which ts in the said supreme court of Ilinots, 
being the highest court of law and equity of the State of Hlhinots in 
which a decision could be had, between Charles W. Boynton against 
Plowden IL. Ball, wherein a right, privilege, and immunity was 
claimed under a statute of the United States and the decision was 
against the right, privilege, and immunity specially set up and 
claimed under such statute, manifest error hath appeared, lo the great 
damage of the said Charles W. Boynton, as by lis complaint appears, 
we, being willing that the error, if any hath been, should be duly cor- 
rected and full «& speedy justice done to the parcy aforesaid in this 
behalf, do command you that, under vour seal, you send the record 
& proceedings aforesaid, with all things concerning the same, to the 

Supreme Court of the United States, together with this writ, 
St) <0 that Vou Thay have the same at W ashington on the second 

Tuesday of October next, in the said Supreme Court to be 
then & there held, that, the record & proceedings aforesaid being 
Inspected, the said Supreme Court may cause farther to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Hon. Morrison KR. Waite, Chiet Justice of the Supreme 
Court of the United States, this nineteenth day of April, an the 
vear of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the 107th vear, 

[Seal of Cirenit Court U.S., Northern Dist. Iineis.  1855.] 
WAM. Hl. BRADLEY, 
Clerk U.S. Cirenit Court. Nor. Dist. Til. 


This writ. is allowed, and will be made a supersedeas on the plain- 
tiff in error, Charles W. Bovnton, giving bond in the sum of one 
thousand dollars, in the usual form and contaming the usual con- 
ditions, with Wallace W. Boynton as surety. 

Done at Bloomington, Ills., April 7, 1SS5. 

JOIN M. SCOTT, 
("), icf Justice of Illinois Supre me Covrt. 


[Endorsed:] Filed Apr. 10, 1885. E. I. Dutton, clerk. 
81° STATE OF ILLINOIs: 
Supreme Court, Northern Grand Division. 


I, Everell F. Dutton, clerk of the supreme court in and for the 
northern grand division of the State of Illinois, for return to the 
foregoing writ of error, do hereby certify the foregoing to be a true 
copy of the record and proecedi ngs iis above set forth in the CulISCc 
specified in said writ of error, wherein Charles W. Boynton is plain- 
tiffin error and Plowden I]. Ball is defendant in error, including as 
well the record and proceedings of the circuit court of Stephenson 
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IN THE 


Supreme Court ef the drited States. 


OCTOBER TERM, A. D. 1886. 


“feo 


CHARLES W. BOYNTON, 
PLAINTIFF IN ERROR, 
vs. 


PLOW DEN HH. BALL, 
DEFENDANT IN ERROR 


= 


ARGUMENT FOR PLAINTIFF IN ERROR. 


—- —e -—— 


LEONARD SWETT, 
EDWARD R. SWETT, 
For PLAINTIFF IN ERROR. 
SWETT,. GROSSCUP & SWETT. 
Or COUNSEL. 
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unlawful act, by a payment in full of his judgments out 
of the new ASSCts ot the bankrupt. 


Ss. The court therefore, by construction, interpolates a 
clause into the bankrupt act which does not eNIst there. 
a\ 


~ : ‘ , . , 
and avoids the release from the debt given to the bank- 
tt, provided he will comply with other provisions of 


! 
LEONARD SWETT. 


(Counsel for the Platntiffy in Ferrer. 


Nliareriar. Facts Srown py Fue Recorp. 


At the September term of the Stephenson Circuit court, 


t Freeport. in Hlinois. A. DD. rS6s. and in the Northern 


Li 5 

district. of the District court of the United States, for 
vw State of [liners u r’s bill was filed by kdgar 

FF. Griffith and Plowden Il. Ball, against Jennie Loynton, 


. ’ y " ; . } : 
Frederick Boynton. Clara Bovnton. hetrs-at-law of Stuart 


ohilus Ko Greenwood, administrator of 
the ite of Stuart G Boy ntion, Wallac e Boynton, Jerome 
(*. Bovnton, and Charées Ib. hovuton, then and since then a 

and the plantiff in error in 

obtained for pO,22 3.99. It 
was foun Mon had bye fore that time rC- 
ceived from Stuart G. Boynton fifteen hundred dollars, 
with which he was to enter land in partnership, and that 


he owed his brother. on account of said transaction, the 
sum of S6222.99. for which this decree was entered. 


After entry of this decree, Edgar F. Griffin died, leav- 


Plowdin Hl. Ball. and afterwards, no 


es execution han In” eve 


—s 
—s 
A 
~ 
~ 
— 
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‘ 


( 


“s said Charles W. DBovoton. and Salil 


os 
come outiawed, an action of debt on 


issued on said decree acwains 


lecree having | 


‘ 
7 


said decree was 


, ; , i ; | cs ' 
~*~ Drought Dy “id Plowdin HL. Ball against said Charles 


“WW. Boynton, in the Circuit court of 


said Stepenson 


—* Count tcp thre Sept mber term A. D LO77. (tL rane s 
alhdavi Vts [ 

’ , , . 

Phis roceecadin’g Was rendered WCECSSAF\ DV reason of 
the following pr s of the Hlinois statutes, chapter 
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ait Whenexecution 1s not sSucdcdi onthe pwucas 
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Lhe provisions 


: ‘ ae : ‘ , * _ i rf - } . + 
of the Minos Stalue, NO eECNCCUUON HANavVine been issued 


= 


apna 


ee 


upon the same, became out awed 1 SO far as the right to 
hay © itl execution issued, OT) the 20th day of September, 
1572. \nd the object of this action of debt which was 
commenced in Sept mber, [S77 was io revive such 
judyment and obtain through such revival the right to 


establish the hen on it and to issue an execution thereon. 


On the goth dav of December, 1879, a judgment was en- 


s of bensent - cal : 

tered agamst the pain HMoupon said old judgment and in 

terest for SIX thousand tWo hundred twenty-three dollars 
* 

—_—— ata ‘ b. Seas Ss oe 1 tw } Ired 
NINCeCt(V-NnINne Cenes§ Ct ana mve LPIOUS ANNE LWoOo mnares? 
thirty-four dollars and ninety-nine cents damages, or for 
a total of eleven thousand four hundred fifty-eight dollars 


and ninety-eight cents 


On the 15th day of April, 1878, about seven months 
and a half after the action of debt to revive the de- 
cree obtained September 20, 1865, had been. begun, 
nearly eighteen months before judgment was entered, 
Charles W. Boynton was in the United States District 


court for the Northern district of Hlinois., and which em- 


‘braced Stephenson county and Freeport, adjudicated a 


bankrupt. In the schedule of his debts filed with his 
petition in bankruptcy, this decree in favor of Ball, ob- 


tained at Freeport In rS6<. was scheduled as follows: 


“ INDEBTEDNESS P. El. Ball, Erie, Penn... banker. 
“amount, 36, $23, Contracted September, ISOS: nature of 
“debt. decree in chancery. ‘This decree was obtained by 


«PHT. Ball and Edgar F. Grithn.” 

A certified copy of the warrant in bankruptcy was pub- 
lished by the marshal in the Inter Ocean and Evening 
Journal at Chicago, and also personal service was had 


upon the said Plowdin H. Ball: Notice to creditors by the 


United States marshal also shows that said Ball was noti- 


fied of said proceedings in bankruptcy. (See Abst., 9.) 


On or about the roth of April, 1879, eight months be- 
fore the judgment was rendered reviving the decree of 
September 20, 1865, Charles W. Boynton, the plaintitt 
herein, obtained a certitied copy of his adjudication in 
bankruptcy sent it to his brother, Jerome Boynton, at Free- 
port, Ill., with instructions to hand the same to Henry C. 
Hyde, or some other attorney at Freeport, and employ 
said attorney to go into court and present such certified 
copy and suggest his adjudication in bankruptcy, and ob- 
tain a stay of proceedings in the action of debt upon the 


decree of 1865, then pending against him. 


Hlaving sent the certified copy, said Charles W. 
Boynton relied upon his instructions being carried out 
and said stay of proceedings obtained. He heard noth- 
ing more of the matter until about the 2oth of Decem- 
ber, A. D. 1880, when said brother informed him that 
said certified copy of his adjudication in bankruptcy had 
never been presented to the court and the stay had never 
been obtained. On the ninth day of December, r88o, 
the judgiment for $11,458.98 was rendered. The follow- 
ing is what Mr. Boynton says upon this subject, and 
which is nowhere denied: 

“Athant further swears that whilst the proceedings 


‘ were pending in this court to revive said decree or judg- 


. 
* 


ment, and on or about the 16th day of April, A. D. 


° 
* 


1875, he was duly adjudicated a bankrupt in the Dis- 
“trict court of the United States for the Northern dis- 
“trict of Illinois, and that on or about the 18th day of 
« April, 1879, hearing that the proceedings were stil] 


* pending for the revival of said judgment or decree, he 


ll 


‘sent to his brother, Jerome Boynton, at. Freeport, 


‘a certified copy of his adjudication in bankruptcy with 


- 


‘instructions to his said brother to hand said copy of 


“ adjudication to Henry C. Hyde, or some other attorney 


° 


‘of the city of Freeport, and to employ said attorney 


‘to go into said Circuit court of Stephenson county, and 


“ suggest his adjudication in bankruptcy in this case and 


‘present said certitied copy to the court, and move to 


stay proceedings in said revival until the question of his 


‘ discharge could be decided. 


* 
7 


«* Athant further swears that he did not immediately hear 


from his brother in regard to said instructions, but sup- 


‘ posed the sugyestion of bankruptcy had been made and 


‘the proceedings upon said revival had been stayed until 


* 


‘about December 2oth, A. D. 1880, when his brother 


‘sent the said copy of adjudication to him, saying it had 


. 
a 


* 
* 


* 
. 


. 
* 


tal 
. 


** 
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not been presented. 

“ Athant further swears that he did not know even at 
that time that this judgment had been revived in this 
court, and when, within three or four days afterwards, 
he obtained his discharge in bankruptcy, he immediately 
sent said discharge to Freeport, to his brother, instruct- 
ing him to give said discharge to Mr. Hyde, and to be 
sure that he went in and attended to said suit. 

“Afhiant further swears that a few days thereafter he 
received a letter from his brother, saying that Mr. Hyde 
had informed him that said judgment had been revived, 
and that no suggestion for stay of proceedings had been 
made. 

« Athant further swears that until this time he had not 
the most remote idea but that the certified copy had 


been presented to this court and proceedings had been 


“staved, and athant savs that it was wholly due to the 
“negligence of his brother, of which negligence he had 


‘no knowledge whatever.” 


SUMMARY 


The following is a summary of these facts: 


[. i863. Decree in chancery against the Bovntons 
' ' 1 sf 
in the Stephenson Circuit court, Hlinots, among whom 


was the plaintiff in error. Charles W. Boynton. for 


+ 


P 4-Q9.- 


t~ 


| , oe _ 
1977. \ction in the same court of Aull ve. The 
Plamiiff, to revive this decree, the same having become 
outlawed. 


3. «6 April 15, 1878. Plaintiff decreed a bankrupt in 


3: 
the United States Circuit court at Chicago, a schedule of 
N ee - — 
this debt among the balance as follows: P. IL. Ball, Erie. 


Pennsylvania, banker; amount, 56,423; contracted Sep- 


tember, 1865; nature of debt decree in chancery 


we > Fd : , . ] le 9 . 
}. 1875. Publication of proceedings in bankruptey; 


yy order of court anid persomd service on Mir. Ball. 


5. sipril r9, 1879. Copy of adjudication in bankruptey 


yx to his brother. who lived 


was sent by the p| “nuit in err 
near Freeport, asking him toemploy a lawver and have it 


. | 
presented to the court. 


6. December g, rS88o. A judgment was rendered 


against the plaintit® for S11,458.98 


7- December 20, r880. The plaintutl, who had sup- 
been properly attended to by his 


brother. received word from said brother 


posed said business had 
hy i! the certitied 


copy had never been presented, 


aa ee 


/ 


S. About December 24, 1550, said plaintiff, not vet 


a —_— es! - f 
Knowing revival of the decree, caused a copy of his dis- 
charge in bankruptcy to be sent to his brother with in- 


structions to have the same pres ‘nted and a stav obtained. 


9. A few days thereafter the brother wrote the plain- 
tit! that the decree had been entered reviving said judg- 
ment, and his papers, sent by him, had never. been 


presented. 

o ne plaintitl relied ‘upon his brother and all the 
time supposed his certiticate of adjudication had been 
presented and the proces lings at Freep rt had been 


staved. 


: Questions or Law Aanp How Trey Arise. 


On the 23a day of December, 1550, Charles W. Boyn- 
ton, the plaintuff in error, obtained his discharge in bank- 
ruptcy, and on the 25th day of Murch, 1881, filed a 
motion, based of said discharge, in the Circuit court of 
Stephenson county, at Freeport, to procure a stay of 

' proccedings upon the judgment revived ‘the oth day of 
December, 1880. This. motion was overruled by the 
court: an appeal Was then taken to the Appellate court 
of the Second district of Illinois, and the motion was 
overruled there. In neither of these courts Was any 
Written opinion given. An appeal was then granted 
to the Supreme court of the State of [linots; which 
court also overruled the motion in a written opinion 
which, without doubt, will be produced by our adver- 


saries, and a writ of error was taken to this court. by 


Charles W. Boynton, who ts plaintiff in error herein. 

} rm .s c —_ , , + 

Phis opinion is found inthe ro5th Ills. Reports, page 627. 
° 


~ 


Itholds: Av%rst. Analleged bankrupt might, under the law 
of 1867, procure a stay of the proceedings against him, 
and Boynton having failed to procure such stay, loses his 
right of discharge as to such debt, under the bankrupt 
act. Second/y. A judgment obtained against one after 
he is adjudged a bankrupt, creates a new debt, which 
cannot be proved in bankrupteyv, because the judgment ts 
a merger, and the old debt is merged in a new security. 
This follows the case /z re Gullison, 2 Lowell, C. C.., ee 
and the dissenting opinion of BRoONsoN in Clark v. Row- 


i ; 5 
— 
(MH, 3 N. \ ae en 4 


In presenting the authorities, we shall consider the 
uglish cases in bankruptey and those arising under the 
bankrupt act of S41, as well as those under the bankrupt 
act of 1867. It will be necessary to consider the English 
statutes of bankruptey, the act of rS4yr and the. act of 
1867, in order to Know whether the statutes are in legal 
effect alike or wherein they differ, in order to apply the 
decisions under these various acts to the question herein 


presented. That question is as follows: 


Doers BALL, BY OBTAINING A JUDGMENT UPON Hts 
DECREE, AVOID THE LEGAL EFFECT OF THE DISCHARGE 
IN BANKRUPTCY OF BOYNTON ISSUED APTER THAT JUDG- 
MENT HAD BEEN OBTAINED? DOoOrS HE ACQUIRE THE 
RIGHT TO COLLECT HIS WHOLE DEBT, NOW MORE THAN 
$15,000, OUT OF THE AsseTs OF BoyNTON ACQUIRED 
SINCE HIS DISCHARGES OR DOES BOYNTON’S DISCHARGE, 
WHICH RELEASES HIM FROM ALL DEBTS THAT “EXISTED 
ON THE 159TH DAY OF APRIL, 1878," RELEASE HIM FROM 
THIS DEBT, WHICH EXISTED AT THAT TIME, AND-WAS 
PROVABLE IN BANKRUPTCY, AND WHICH WAS SCHEDULED 


\MONG BOYNTON’S OTHER INDEBTEDNESS, AND OF WITCH 


BALL HAD NOTICE, BOTH PERSONALLY AND BY. PUBLICA- 


TION, UNDER THE ORDER OF THE COURT? 


OUR CONTENTION tS THAT DOYNTON HAVING BEEN 
ADJUDICATED A BANKRUPT ON THE 15TH DAY OF APRIL, 
IS7S, AND THIS DEBT BEING SCHEDULED, AND BALL 
HAVING HAD NOTICE PERSONALLY, IT BECAME HIS DUTY 
UNDER THE STATUTE, AS HIS. SUIT OF REVIVAL WAS 
PENDING WITHIN THE DISTRICT, TO PROVE HIS DECREE 
IN CHANCERY IN THE BANKRUPT COURT AND TAKE HIS 
PRO RATA DIVIDEND. INSTEAD OF WHICH, HE DISRE- 
GARDED THIS STATUTORY DUTY AND PROSECUTED Hts 
DECREE TO JUDGMENT OF REVIVAL WITHIN THE DISTRICT 
IN WHICH THE BANKRUPTCY PROCEEDINGS WERE PEND- 
ING, WHICH, BY THE BANKRUPT LAW, IS MYDE AN UNLAW- 
FUL ACT IN HIM, AND ‘THIS JUDGMENT HAVING BEEN 
OBTAINED AFTER THE ADJUDICATION AND BEFORE HIS 


DISCHARGE, IT CAN NOW BE STAYED UPON MOTION. 
THe EnGuisn BANKrurptr Act, § Gev. 2, Chap. 30 


of Sec. 7 of Geo. Il. passed in 17 32; provides that 


‘every such bankrupt) shall be discharged from all 


* 


‘debts by him, her or them due or owing at the 
“ time that he, she ol they become bankrupt: and 
“in case any such bankrupt shall afterwards be 
“arrested, prosecuted or impleaded for.any debt) due 


hefore such time as he, she or they became bank 


© 
* 


“rupt, such bankrupt shall be discharged upon com- 
‘ mon bail. and shall and may plead in general, that the 
‘ cause of such action or suit did accrue before such time 


“ as he, she or they became bankrupts, and may give this 


_ x em *9 


a 
o 


act and the spec ial matter in evidence. 


Section 1S of the same chapter provides, ‘+ and whereas 


“actions may have been brought against such bank- 


‘ 


Itholds: A?rst. Analleged bankrupt might, under the law 
of 1867, procure a stay of the proceedings against him, 
and Boynton having failed to procure such stay, loses his 
right of discharge as to such debt, under the bankrupt, 
act. Second/y. A judgment obtained against one after 
he is adjudged a bankrupt, creates a new debt, which 
cannot be proved in bankruptcy. because the judgment is 
a merger, and the old debt is merged in a new security. 
This follows the case /v re Giallison, 2 Lowell, C. C., 74, 
and the dissenting opinion of Broxson in Clark v. Pow- 


fie, 2M. Ya SE, 


In presenting the authorities, we shall consider the | 
english cases in bankruptey and those arising under the 
bankrupt act of 1841, as well as those under the bankrupt 
act of 1867. It will be necessary to consider the English 
statutes of bankruptey, the act of rSy1 and the act of 
1867, 1n order to Know whether the statutes are in legal 
effect: alike or wherein they ditfer, in order to apply the 
decisions under these various acts to the question herein 


presented, That question is as follows: 


Dors BALL, BY OBTAINING A JUDGMENT UPON Hs 
DECREE, AVOID THE LEGAL EFFECT OF THE DISCHARGE 
IN BANKRUPTCY OF BOYNTON ISSUED AFTER THAT JUDG- 
MENT HAD BEEN OBTAINED? DorS HE ACQUIRE THE 
RIGHT TO COLLECT HIS WHOLE DEBT, NOW MORE THAN 
S1r§.000, OUT OF THE AsseTs OF BoyNTON ACQUIRED 
SINCE HIS DISCHARGE? OR DOES BOYNTON’S DISCHARGE. 
WHICH RELEASES HIM FROM ALL DEBTS THAT “EXISTED 
ON THE t53TH DAY OF APRIL, T8785," RELEASE HIM FROM 
THIS DEBT. WHICH ENISTED AT THAT TIME, AND WAS 
PROVABLE IN BANKRUPTCY. AND WHICH WAS SCHEDULED 


AMONG BoYNTON’S OTHER INDEBTEDNESS, AND OF WITCH 


nines 
momo cline eee 
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pecan ne 
" a ae en andl atte ———e—~,~,~, 
0 tie Sees Se 


BALL HAD NOTICE, BOTH PERSONALLY AND BY PUBLICA- 


rION, UNDER THE ORDER OF THE COURTS 


OUR CONTENTION tS THAT BOYNTON HAVING: BEEN 
ADJUDICATED A BANKRUPT ON THE 137TH DAY OF APRIL, 
IS7S, AND THIS DEBT BEING SCHEDULED, AND BALL 
HAVING HAD NOTICE PERSONALLY, IT BECAME HIS DUTY 
UNDER THE STATUTE, AS HIS SUIT OF REVIVAL. WAS 
PENDING WITHIN THE DISTRICT, TQ PROVE TIS DECREER 
IN CHANCERY IN THE BANKRUPT COURT AND TAKE HIS 
PRO RATA DIVIDEND. INSTEAD OF WHICH. HE DISRE- 
GARDED THIS STATUTORY DUTY AND PROSECUTED HIS 
DECREE TO JUDGMENT OF REVIVAL WITHIN THE DISTRICT 
IN WHICH THE BANKRUPTCY PROCEEDINGS WERE PEND- 
ING, WHICH, BY THE BANKRUPT LAW, IS MADE AN UNLAW- 
FUL ACT IN HIM, AND THIS JUDGMENT HAVING BEEN 
OBTAINED AFTER THE ADJUDICATION AND BEFORE HIS 


DISCIIARGE, TF CAN NOW BE STAYED UPON MOTION. 


THe EnGutsn BANKrurr Act, 3 Gev. 2, Chap. 30 
of Sec. 7 of Gseo. IT.. passed in 17 32, provides that 


“every such bankrupt) shall be discharged from all 


a 


‘debts by him, her or them due or owing at the 
“time that he, she or they become bankrupt; and 
“in case any such bankrupt shall afterwards — be 
“arrested, prosecuted or tmpleaded for any debt due 
‘before such time as he, she or they became bank 
“rupt, such bankrupt shall be discharged upon com- 
« mon bail, and shall and may plead in general, that the 
“cause of such action or suit did accrue before such time 


“as he, she or they became bankrupts, and may give this 


« x 99 


a 
- 


act and the special matter in evidence. 


Section 15 of the same chapter provides, ‘+ and whereas 


“actions may have been brought against such bank- 


a 
lll teed 


etl ie ea 


IQ 


‘“rupts, and other proceedings had thereupon, for causes 


. 


- 


and matters arising and growing due before the bank- 
‘“ruptey of such bankrupts, be it further enacted by the 
“ authority aforesaid, that all such actions, and all proceed- 
“ ings thereon for any such causes or matters, shall be and 
“are hereby discharged against such bankrupts and their 
‘ bail so obtaining such certificates allowed as afore- 
“ said.” 

The English act of 1806, chapter 135, Sec. 446 of 
Geo. II], English statutes at large, page 621, provides: 
“That all persons against whom any commission of 
“bankrupt shall hereafter issue, and who shall be duly 
“found bankrupts under the same, shall upon obtaining 


“his, her, or their certiticate be discharged of and from 


‘all debts, by this act made provable under such com- 


‘ MISSION. 


Also, the 19, Creo. III. Chap. ESi. Sec. 1 $, p- 513, 1509, 
provides as follows: * and be it further enacted by the au- 
‘thority aforesaid, that from and after the passing of this 
‘aet, it shall not be lawful for any creditor, who has or shall 
“have brought any action, or instituted any suit against 
“any bankrupt, in respect of any demand which arose prior 
“to the bankruptey of such bankrupt, or which might 
“have been proved as a debt under the commission of 
“bankrupt issued against such bankrupt, to prove a 
“ debt under such commission for any purpose whatever, 
“or to have the claim of a debt entered upon the pro- 
“ceedings under such commission, without relinquishing 
“such action or suit, and all benetit from the same; and 
“that the proving or so claiming a debt under a commis- 


“sion of bankrupt by any creditor, shall be deemed an 


“election by such creditor, to take the benefit of such 


—— 
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“ commission with respect to the debt so proved or 


» %9 


‘“ claimed by him 


The English bankrupt act of 1825, 6 Geo. IV, chapter 


16, Sec. 46, p. 61, provides that every creditor of the 


bankrupt cy prove his debt by his own oath. 


Section 59 p. 64, provides that “no creditor who has 
| “brought any action, or instituted any suit against any 
“ bankrupt in respect of a demand prior to the bankruptcy, 
“or which might have been proved as a debt under the 
“commisston against such bankrupt, shall prove a debt 


‘“ under such commission or have anv claim entered upon 


> . was i tty A Ate a 


“the proceedings under such commission, without relin- 
‘*qguishing such action or suit; and in case such bankrupt 
| ‘shall be in prison or custody at the suit of or detained 
‘by such creditor, he shall not prove or claim as afore- 
¥, “said, wrthont eiving a sufficient authority m writing 
“ for the discharge of such hankrupt : and the proving or 
“ claiming a debt under a commisston by any creditor, shall 


“ be deemed an election by such creditor to take the henenl 


| “of such commission, with respect to the debt so proved or 
“ claimed.” 


Section 121. p. 82, provides “that every bankrupl who 


“ shall have duly surrendered, and tn all things conformed 


: “himself to the laws in force concerning bankrupts at the 
| “time of issuing the commission against him, shall be dis- 
{ “charged from all debts due by him when he became a 
“bankrupt, and from ail claims and demands thereby 
“made provable under the commission, in case he shall 


“obtain a certificate of such conformity, so signed and 


} 

“allowed, and subject to such provisions as hereinafter 
; ° 

“ directed.”” * * 

: Section 126, p. 833, provides “ that any bankrupt who 


‘shall after his certificate shall have been allowed, be ar- 
‘rested, or have any action brought against him for any 
‘debt, claim or demand hereby made provable under the 
‘commission against such bankrupt, shall be discharged 
‘upon common bail, and may plead in general that the cause 
‘of action accrued before he became bankrupt, and may 
‘give this act and the spec.al matter in evidence, and such 
“bankrupt certificate, and the allowance thereof shall be 
‘sufficient evidence of the trading, bankruptcy, commis- 
‘sion and other proceedings precedent to the obtaining 
“such certificate; and if any such bankrupt shall be taken 
‘in execution, or detained in person for such debt, claim 
‘or demand, where judgment has been obtained before 
‘the allowance of his certticate, it shall be lawful for any 
“judge of the court wherein judgment has been so ob- 
‘tained, on such bankrupt’s producing his certificate, 
‘to order any officer who shall have such bank- 

rupt in custody by. virtue of such execution, to dis- 
‘charge such bankrupt without exacting any fee, and 


‘such officer shall be hereby indemnified for so doing.” 


Section £35, p. SO, * provides, this act shall be construed 
. beneticially for creditors. and nothing herein contained 
shall alter the present practice in bankruptcy, except 


‘where any such alteration is expressly declared.” * * * 


Tue Bankruvr AcT oF I84r. Section 4, chapter 9. 
act of 841, U. S. Statutes at Large, volume 5, page 
$43, provides “that every bankrupt who shall dona 
“fade surrender all his property, and rights of prop- 
“erty, with the exception before mentioned, for the 


“ benefit of his creditors, and. shall fully comply with 


‘and obey all the orders and directions which mav from 


“time to time be passed by the proper court, and shall 


‘ otherwise conform to all the other requisitions of this 


‘act, shall * * * de entitled toa full discharge from 
‘all his debts, to be decrecd and allowed by the court 
“ which has declared hima bankraft. * * * * .% 


* And such discharge and certificate, when duly granted, 


‘ shall, in all courts of justice, be deemed a full and com- 


‘ plete discharge of all debts, contracts, and other engage- 


‘ments of such bankrupt, which are provable under this 


act. and shall be and may be pleaded as a full and com- 


‘plete bar to all suits brought in any court of judica- 


‘ture whatever. and the same shall be conclusive evi- 


‘dence of itself in favor of such bankrupt. * 


** 
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Secuon 5 provides that “no creditor or other person 


‘coming in and proving his debt or other claim, sha// be 


“allowed to matutain any suil at law or in eguil vy there. 


fer, but shall be deemed thereby to have watved all 


right of action and suit against such bankrupt: and all 


“ proceedings already commenced, and all unsatisfied 


«judgments already obtained thereon, shall be deemed to 


be surrendered thereby. " * — 

We have examined the English bankrupt acts and the 
ct of rS4r last quoted, repeatedly and carefully, and the 
bove quotations embrace all the provisions which apply, 


ven remotely. to the question presentec in this case. 


THE BANKRUPT ACT OF 1867, revised statutes of the 
‘nited States, second edition, 1878, page 967, provides: 
If any person residing within the jurisdiction of the 
United States, and owing debts provable in bankruptcy 
exceeding the amount of three hundred dollars, shall 
apply by petition addressed to the judge of the judicial 
district in which such debtor has resided or carried on 


business for the six months next preceding the time of fil- 


4 


“ing such petition, or for the longest period during said six 
os months, setting forth his place of residence, his inability 
“to pay all his debts in full, his willingness to surrender 
“ all his estate and the effects for the benetit of his credit- 
‘“ ors, and his desire to obtain a discharge from his debts, 


‘and shall annex to his petition a schedule and inventory. 


~ 
a. 


‘in compliance with the next two sections, the filing of 


“ such petition shall be an act of bankruptey, and such 


° 
A 


petitioner shall be adjudged a bankrupt.” 


Section 5,015 provides that the schedule named _ shall 
contain a true statement of all his debts and the place of 
residence of each creditor, the nature of the demand, 
whether founded on written security or otherwise, etc. 

Section 5,016 provides that this inventory shall contain 
an accurate statement of the petitioner's estate, both real 
and personal, 

Section 5,019 provides that * upon the tiling of such 
“ petition, schedule, and inventory, if the judge or register 


shall: forthwith, if he is satistied that the debts due from 


- 
a 


* 
° 


the petitioner exceed three hundred dollars. issue a war- 


rant, to be signed by such judge or register, directed to 


* 
a 


“the marshal for the district, authorizing him forthwith, 


“as messenger, to publish notices in such newspapers 


* 
a 


as the warrant species ; to serve written or printed 


notice by mail or personally, on all creditors upon the 


a 
r 


. 
* 


schedule tiled with the debtor’s petition, or whose names 
“may be given to him in addition by the debtor; and 
“to give such personal or other notice to any persons 
“ concerned as the warrant spectiies.”’ 

Section 5,067 provides that all debts due and payable 


from the bankrupt at the time of the commencement of 


Ts 


proceedings in) bankruptcy - ' may be proved 


against the estate of the bankrupt. 


Section 5,076 provides that “creditors residing within 
* the judicial district where the proceedings in bankruptcy 
‘are pending sha// prove their debts before one of the 
“ registers of the court,” ete.; creditors residing without 
the district, but within the United States, may prove their 
debts before a register in bankruptcy, or a commissioner 
of the Circuit court, in the judicial district where such 


creditor or either one of joint creditors resides. 


Section §,105 provides that “no creditor proving his 
“debt or claim shall be allowed to maintain any suit at 
‘law or in equity therefor against the bankrupt, but shall 
“ be deemed to have waived all right of action against 


‘him: and all proceedings already commenced or unsat- 


° 
* 


istied judgments already obtained thereon against the 
‘bankrupt shall be deemed to be discharged and _ sur- 


” rendered thereby Pie 


Section S.100 provides: “ No creditor whose debt is 


‘provable sha// be allowed to prosecute to final judgment 


* 
* 


any suit at law or in equity therefor against the bank- 


* 
. 


rupt, until the question of the debtor’s discharge shall 


* 
° 


have been determined: and any such suit or proceedings 


« shall, upon the application of the bankrupt, be stayed 


‘to await the determination of the court in bankruptcy 


* on the question of the discharge.” ™ 
Section 5,114 provides: “© If it shall appear to the court 
“that the bankrupt has in all things conformed to his 


‘“ dutv under this title, and that he 1s entitled, under the 
* provisions thereof, to receive a discharge, the court shall 


grant him a discharge /rom all his debts. except as here- 


iff 


“ inafter provided, and shali give him a certificate thereof 


_ 
‘ 


‘under the seal of the court.” ; 


Section 5,119 provides: “ A discharge in bankruptcy 
“duly granted shall, subject to the limitations imposed by 
“the two preceding sections, release the bankrupt from 
“ all debts, claims, liabilities and demands, which were or 

might have been proved agaist his estate im bank- 
‘rupley. [It m iv be pleaded by a simp’e ayerment that 
‘on the day of its date such discharge was granted to 
“the bankrupt, setting a fuli copy of the same forth in 


‘its terms as a full and complete bar to all suits brought 


' ‘ ’ ’ ' } r 7 
‘on any such debts, claims, liabilities or demands Phe 
certiicate shall be conclusive evidence tn favor of such , 
' , } oan ‘ 4 . ‘ 
“bankrupt of the fact, and the regularity of such dis- 
a ° 
“ charge. 
‘iin , Ve » , ® , ’ van ' . ial 
Phe following is Mr. Boynton’s discharge, obtained Dee 
23, 1880, from the United States District court: - 
‘Whereas Char! W. Bovnton, ot Chica 5 of the county of Cork 
in said district, has been dulv adjudged a bankrupt under the Revised 
Statutes Ot the United States titled Bankrupteyv, and appears to 
have contormed to all the requirements of law 1 that belyalt 
It is theretors ordered hy 1} eourt that sid (‘hy ries VW Rovnt 
De’ Orevel discharged trom thy debts and claims which bv the sand tit r 
irre mac provabie avainst his said estate, gna whic <istedon the 15th ’ 
dav of April, A. D. IS78. on which dav the petition tor adjudication v 


was filed by him. Charies W. Bovnton. ex 
' 


> 
t orf 


ire by law excepted trom the operation 


ee 


THE RULE OF THI ENGLISH CASES IS UNIFORM, AND 
BEARS UPON TWO BRANCHES OF THIS CASE. FIRST, 
THAT THE RELIEF SOUGHT MAY BE OBTAINED IN A 
SUMMARY MANNER BY MOTION OR RULE TO SHOW 
CAUSE, AND SECONDLY, IT SHOWS THAT THE DEFEND- 
ANT, HAVING OBTAINED A CERTIFICATE OR DISCHARGE, 
IS RELIEVED NOT ONLY FROM THE DEBT WHICH MIGHT 

HAVE BEEN PROVI Db, “BUT FROM ALL REMEDIES FOR 


“THE RECOVERY OF SUCH DEBT. 


1. In Boteflour v. Coates, 1st Cowp., 25, decided in 
1774, under the act of 1732 set forth, anfe, page g, the 
case 1s as follows: 

In “a rule to show cause why the defendant, who 
‘was a bankrupt and had obtained his certificate, should 
“not be discharged; the short of the case was, that in a 
“former action against the defendant he had given a bail 
‘“ bond to the sheriff, which was forfeited before the com- 
“mission, by non-appearance. The present action was 
“ brought upon this bail hond, and the defendant had ob- 
“ tained his ceruticate under the commission, but the judg- 
“ment was not obtained until after certificate allowed.” 
The court in this case held, that the defendant was dis- 


charged from the debt, and the rule was made absolute. 


2. Blandford v. Foot, tst Cowp.., I 35, decided tn 177 4- 
was under 12 Geo., 3, Chap. 48, Sec. 2, which pro- 
vided for the discharge from prison of all bankrupts who 
had surrendered all their property under the act of 


1732, the defendant became indebted upon a_ bond in 


Is 


1759, and two years afterwards became bankrupt. After 


bankruptcy an action was brought on the bond and judg- 


ment obtained: subsequt ‘le the executors of the plaintitl 


brought a new action upon the judgment, and the defend- 


ant was put in custody upon tt. Upon this was a rule to 
show cause why the defendant should not be discharged. 
The claim to the disc harge rested upon the fact that the 
cause of action was antecedent to the commission in bank 
ruptey, the judgment was rendered after commission 
sued out and before discharge. Lord MANsFIELD said: 
“The only doubt that can arise in this case 1s with 
7 respect to the mterest and costs accrued since the bank 
*ruptey: but T think they stand upon the same founda 
“tion as the original debt which was clearly due before 
“the bankruptcy, and therefore are equally within the 
. } 
“benetit of the statute.” And Mr. Justice Wittis said: 
“To am of the same opinion. A case of this sort once 
“came before me, and | consulted with my brothers 
“upon it, who all agreed that the whole related to the 


‘original debt, and therefore was within the act.” 


} 


3. oo In Scott v. Ambrose, 3d Maule & Selwyn, 326, de- 
cided in i514, the plaintitls sued the defendant for a debt, 
“shortly after which the commission issued against the de- 
* fendant, and he was found a bankrupt. The plaintitls did 
“not come i under the commission, but prosecuted then 
“action to judgment. The defendant obtained his certiticate 
“and afterwards brought a writ of error in Parliament 
“upon the judgment, which writ of error was non prossed 


“for want of assignment of error, and forty pounds costs of 


| 
' 


non pros. weerror awarded against him. The plaintitls 


° 
. 


iIssucd a 2. /a. tor these COSULS, ANd a rule Al7s7 WAS obtained 


“for setuung it aside.” The court made this rule absolute 


oepe,, .-- 
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1. In Welletv. Prindle, 5 Bosenquet & Puller, p. 190, 
decided in 1806, the action was brought by an at- 
torney for legal business done previous to bankruptcy. 
Action brought after bankruptcy and verdict given for 
the plaintuff before the defendant’s discharge but after 
judgment and verdict he obtained his discharge. The 
proceeding was a rule to show cause why an exon- 
ereler should not be issued upon the bail piece, the 
defendant being, as Was conceded, discharged, except 
as to costs. The attorney for the claim says: “ The 
“question is whether 40/2 debt and costs are provable 
‘under the commission, for if provable they are barred 
‘by the certificate, but not otherwise.” On the other 
side it was contended that + The action was not com- 
“menced until after the commission was issued, and if 
“creditors are at liberty to bring actions at law against a 
“bankrupt after commission and subject him to the costs 
“he may have more costs than the amount of all his debts, 
“notwithstanding the debts may be provable under the 
“circumstances, and afterwards barred by the certificate.” 
The court, Sir JAMEs MANSFIELD, says: “ Where a man 
se brings an action against a bankrupt, after a commission 
‘is issued, he takes the chance of losing his costs, in case 
“the debt should be barred by the certificate. [I cannot 
« distinguish the costs from the debt; if the bail are dis- 
“charged from the one, | think they cannot remain lable 


“for the other. Rule made absolute.” 


5. In Drusdale, Assienee of the Sheriff of Middlesex. v. 
Eames, 2d Brod. & Bing., p. 8, decided in 1820, the 
following are the facts and the decision: On the 3d 
of June, 1819, the defendant was sued on a_ bail 


bond given by him, On the 17th of June he pleaded 


to the action; on the yth of November he became 
a bankrupt. On the 2gth of the next) March judg- 
ment was entered up upon the bail bond, and the de- 
fendant taken im execution. On the same day of his 
arrest he obtained a discharge in bankruptcy. When the 
defendant was taken in execution he paid the plaintitf fifty- 
one pounds towards the damages and costs. Hitving ob- 
tained his discharge, he obtained a rule azs¢ to have this 
sum restored to him. This rule was resisted by the 
counsel for the party prosecuting for the following rea- 
son: * Phe question is whether the defendant in an ac- 
‘tion ona bail bond, becoming bankrupt between plea and 
“verdict, and obtaining his certificate after tinal judgment, 
15 discharged from the damages and costs. Tle is not 
‘discharged, because the debt is not one that can be 
“proved under the commission; ull judgment is given tt 
“cannot be ascertained what is due for costs, either in 


»*% 
. 


“the original action or the action on the bail bond 


The court decided that: “the debt was contracted with 
‘certainty before the bankruptcy of the defendant, and 
“ therefore might have been proved under ‘the COmMmMIs- 
‘sion. The case of oteflour vy. Coats is directly in 
“pont, and has never been overruled or questioned tn 
“any subsequent decision; and Scof/f v. .imdbrose has de- 
ar 


cided that costs bear relation to the original debt. The 


“rule was made absolute.” 


6. In Davisv. Shapley. tst Barn. & Adolp., §4, decided in 
1530, the plantitfin November,1529, commenced an action 
agaiost the defendant tor goods sold. In December, 1829, 4 
commission of bankruptey issued against the defendant, un- 
der which he was duly declared a bankrupt, and obtained 


his certificate, which was allowed on the 29th of April,1830 


al 


The messenger under the commission seized the defend- 
ant’s stock in trade as a grocer, and it was sold by the as- 
signees. 

After the allowance of the defendant’s certificate he 
resumed business as a grocer and procured a_ small 
stock to enable him to carry on business, and for that 
stock he remained in debt to various persons. © The plain- 
uff obtained a verdict in his action at the Lent Assize for the 
county of Gloucester. And onthe 14th day of May, 1830. 
taxed his costs and signed judgment in the action, and he 
afterwards issued a fv. fa. for damages and costs, amount. 
ing to £76, directed to the sheriff of the county of Sum- 
erset. On the 20th day of May the sheriff in virtue 
of the writ seized several articles of the grocery pur- 
chased by the defendant since bankruptey.  A-rule mrts¢ 
had been obtained for setting aside the f@. fa. and for re- 
funding to the defendant the sum levied and remaining in 
the hands of the sheritl; that is, the plaintiff brought suit 
against the bankrupt before his adjudication as a bank- 
rupt and obtained judument and execuuon after his’ dis- 
charge as a bankrupt, and having made a levy, motion 
was made to stay proceedings. The statute, as set up 
by the attorney for the bankrupt, was as follows: “ The 
“bankrupt shall be discharged from all debts due by 
“him when he became a bankrupt, and from all claims 


‘and demands thereby made payable under the com- 


‘“ mission in case he should obtain his certificate, ete. The 
“or | debt in this case ‘ clearly provable un- 
Original Geot in thls Case Was one Cleariy provaDdie un 


“der the commission. ‘The bankrupt will not be dis- 


charged from that debt if he continues liable to pay it 


‘out of his subsequently acquired property.” 


BAYLEY, fudge, Sayvs «The 21st section enacts 


“that every bankrupt who shall have conformed himself 
“to the laws in force conceraing bankrupts at the time 
“of issuing the commission against him, shall be dis- 
‘charged from all debts due by him when he became a 
“bankrupt, and from all claims and demands by this act 
‘made provable under the commission, in case he_ shall 
* obtain a certificate. -A bankrupt, therefore, who has 
“ complied with the conditions mentioned in the act, ts to be 
‘ discharged from all debts due by him when he became 
* bankrupt. [f, after his bankruptcy, his goods were to re- 
‘main liable to be seized and sold, under an order to satisfy 
-a debt due at the time when he became a bankrupt,, he 
* could not be said to be discharged fromthat debt. The 
‘enactment is express: [ think, therefore, that a creditor, 
“in respect of a debt due before the bankruptcy, 1s not at 
“liberty to sue out an execution against the goods of his 
“debtor or after the latter has become bankrupt and ob- 
* tained his certificate.” Baron Park in the same case says: 
” by secuon r2r of the 6th Geo. iY. as to all debts 
‘which were provable under the commission, the bank- 
“ rupt is discharged, not merely from the debt, but from 
‘all remedies for the recov ry of the debt. The rule for 
‘ setting aside the f#. fa. must be made absolute.” And Lurt- 
TLEDALE, }., says: “if the original debt were contracted 
‘after the bankruptey, it could not be proved under the 
‘commission, and the property of the bankrupt would re- 
* main hable: but if the debt was contracted before the 
“ commission, it was provable, and the 6th of Geo. IV., 
« Ch. 16, See. 121, says, the bankrupt shall be absolutely 


* discharged trom said debt.” 


7. Barrow v. Pole, tst Barn. & Adolp., 629, decided 


In TS 30, 


qj 


The plaintiff having entered up judgement against defend- 
~ p Judas - 


te 
ad 


ant on a warrant, the attorney sued out a f. fa. and levied 
upon his Lr Or rls. A rule was obtained to show cause why 
the @. fa. should not be set aside, and the goods restored 
upon an athidavit that the defendant had become a_bank- 
rupt and had obtained his certificate after the ume of the 
judgment, but before the suing out of the writ; that the 
goods in question had been acquired by him since the 
date of his certticate. Lord TeENrERDON says: “ It 1s 
‘expressly enacted Dy the I2Ist section of the Statute, 
‘that every bankrupt who shall have surrendered and 
‘conformed himself, and obtained his certiticate, shall be 
‘discharged from all debts due by him when he became 
‘bankrupt, and from all demands provable under the 
‘commission. This judgment debt was clearly so provable. 
“Tt is admitted that if an action had been brought on this 
“judgment, the defendant might have pleaded his’ bank- 
‘ruptey and given his certificate in evidence, and that the 


* certificate would have been conclusive: and also. that if 


‘he had been taken in execution upon the judgment, or 
- detained in prison upon it, he might have been discharged 
‘by a judge on the production of his) certificate, in 
‘which case also tt would have been conclusive. 

* * Tam of opinion that the rule setting aside execution 


‘and restoring the goods, should be made absolute. 


Ss. In /lumphreys v. Anight, Bingham’s Reports, Vol. 6, 


page 5372, decided in 1830, the defendant was in prison in 


discharge of his bail, Wild Serjt. contended that the de- 
fendant ought to have pleaded his certificate Pars darreim 
continuance, and could not be discharged on a summary 
application. Phe act having specified a case in Which 
, ° ’ , , 1 

the bankrupt is to be discharged summarily, it may be 


inferred that in cases not Spec itied he must be put to his 


a a pe ag as 


plea. Section 126 gives the discharge on summary ap- 


plication, where the judgment has been obtained before 
the allowance of the certiticate. Tere it was not obtained 
till after; and the r2rst section only discharges the bank- 


rupt subject to the provisions of section 126. 


| 
TInDAL, J]., savs, page 373: “ The court will decide 
‘on principle to be drawn from section 121. The pre- 


ceding part of the statute having iaken from the bank- 
rupt all his property, the 2st enacts, * that) every 
“bankrupt, who shall have duly surrendered, and in all 
“things conformea himsclf to the liws in torce concern 
‘ing bankrupts at the time of tssuing the commission 


, 


borculis l] 
ctor ‘| i 


1 ! } : 
| be discharged of all debts due by him 


| 
| 
; 


him. sha 
- 
, 7 17 , ° 

“when be became bankrupt, and from all claims and de- 
‘mands hereby made pron able under the commission, in 
an acertiticate of such confor mitv., So 
‘signed and allowed, and subject to such provisions as 
he = +} »% > ‘ ted: bent . ¥ sar? e fe ’ , 1] ‘ele : 

MTCTAILCr GIFeCTed. DU NO SUCH CeCTUNCALC SNA Feleaist 
“or discharge any person who was 


partner with such 
‘bankrupt at the time of his bankruptev, or who was 


: 7 
then portly bound or had made any jomt contract with 
ssuch bankrupt. 
é , ; ¢ | > ‘ ° ° } , 
* The Provision Of this section acts as a mplete 
-“charge from the time the certiiecate is eranted, llere he 
: ; } oe : ibae 4% 
“had no doubt an opportunity of pleading his certiticat 
‘ . . f . ‘7 sf 7 . — hy 7 - . ' racer ere i. ‘ . hy , Te 
pie ‘ darre. i (A040 74 Velde e li as iif mir ras { ‘ LammMe¢ 
‘rehel on amdita guere/a. the court may Interpose sum- 


\“martiv. 


If there is anv other English case. or anv English case 
im Which a contrary doctrine is maintained. it has escaped 
our attention. 


In the case of /ye/ay v. ¢ arpenter, rath Cal., decided 


ee 
— 
J 


ta 
‘st 


173, speaking of the English cases, the court (on p. 175) 
an © So 
It is, however, the settled doctrine of the English 


‘courts, that a judgment recovered against the bankrupt 


cee 


‘after the issuance of the Commission, and before he ob- 
“tains his discharge, and upon a pre-ex.sting indebted- 
= Hea. cupies the exact position of the original debt, and 
‘as equally within the purview and operation of the dis- 


‘ charge.” He then quotes from, with approval, the cases 


} 


just previously herein cited, and savs: 


Our own Supreme court in its opinion in this very case, 
ae ier ere oS * ee 
ros Tll., 627, in reference to the uniformity of the English 

decisions upon this Question, Savs, page O32: 
“We have been referred toa large number of cases 
“decided in England, where the courts hold that a judg- 


« ment rendered against a bankrupt after he was declared 


‘a bankrupt, and before the tinal discharge was obtained, 
‘upon a pre-existing debt, 1s released by the discharge. 


‘Among the number is /t/anford v. Foot, 1 Cowp., 135, 


“which is a leading case on the subject. We do not ques- 
‘tion the rule in England. It ts uniform; but the dects- 


s | 


‘ions in England cannot be relied on as authority here, 


‘for the reason that thev are pre dicated upon a provision 


in the statute of that country, which does not exist in 


* 
o 


oul bankrupt law. The subst ince of the statute 1s that 


‘if the creditor did obtain judgment before final dis- 


‘charge and take the debtor in execution, he should be 


, discharged on motion e 


IS4T. 


Picrson, Oth Hill, 247, found 


C1e*\ ded ] 3. the case Was 


r ? ; 
where sudement was oblatned October 20,. 1841, and 


(7) then adsudi ile df (7 /; tik) upl 44i february. IS$2. ay 
Fune, 1842, he obtained his discharge. We then made a 
tay of the proceedings on the 


motion fot 4 perpetual 
; ‘ 


judgement and execution 


urt mys: © The judgment) which 


PVCOVETCA against (graham for COStSs Was 


.* * . 
a debt provable under the bankruptey act, and ts 


consequently reached Ly the | roc. If the de- 
‘“fendant ch he judgment, Gra 


‘ ’ ] ‘ ve ‘ ’ + . . } 
LHnhen piecadd HNIs CeCrumvcale. but so far as reiates 


ham («itl 


Lo the CNCCULION TOW Wn the sheriff's hands. OF any othe 


execution to be issued on the judgment, Graham has 
’ t . rlie hy? lt t t} ,> rt *} "eve? wy ? 
means of availing himself of the discharge except 


_ 


tha) 
by motion. tlle is. therefore. entitled to perpetual Sti 


or exnecution. 


ln the case l/, Dougal .. Reid el a. 6S 


~-* 


cided in Ala., Sto, the facts. are given 


suthicrentir Opinion Phe Supreme court sav. on 


pace ot ee 


The only question, thea, which remains, and the only 


one which it os probable was intended to be raised in this 
court. is. What is the etlect of a decree in bankrupt y 


upon adebtin suit, or pon sudgient obtained agatist a 


“debtor, pending Ris application for a discharge from 


an te Oils Under the 


bankrupt law eCVery bankrupt who 


’ 2 
shall / 


wna fide surrender all his property, and rights of 


property, with the exception beforementioned, for the 


benetit of his creditors, and shall fully comply with and 
- obey all the orders and directions which may, from time 
tO time be pret NNe cl by the prope rcourt, and sh ll otheriwise 
‘conform to all the requisitions of this act. shall * * 
entitled to a full disch ree from vall. his debts, to be 
ed ind allo dl by the court whicl has declared 
him a bankrupt, xi a certificate thereof granted by 
such court ac ingly, upon his petition filed for such 
purpose: such discharge and certiticate not, however, 
to be granted until ninety davs trom the decree of bank- 
rupte \. Sve. s 2 uch disse harge and certifi ate, when 
‘duly granted, shall in all courts of justice be deemed a 


_ 


} 1} 
‘complete discharge of all 


debts, contracts and other 
‘ envagement hich are provable under thie act. and 

engagements which are provable under this act, ane 
* shall and mav be ple ided as a full and complete bar to 


‘all suits brought in any court.” ete. 


"7 During the pres nt term we have held that the filing 
‘or a petition for the bye netit of the act, cid not arrest the 
progress of a suit for a debt due by the petitioner; be- 
‘cause, until the decree in bankruptcy, it could not be 
‘known whether he would be discharged from the debt: 
but the decree when made in conformity with the stat- 
ule. by oOperavion of law, at once lise harges the bank- 
‘rupt from his debts, whether reduced to judgment or 
‘not. The judgment being discharged, the len of the 
‘execution is gone, and could no longer sustain ‘the levy 
made while it wasn force. The court. therefore, did 
not err in quashing the levy. It appears, also, that the 
‘court qu ished the execution: but this.was a mere act of 


supererogation, and could not prejudice any one 


See also hf: of 


3. The case of: Aogers ve The Western Marie Fir 
jus. Co, ist La. An. Rep. 161, Gece m@ 1556, 


and Was the case of a sudeument vhfamed aster adsudi- 


cation in bankruptcy, and before discharge. The court 
say, page 162: “© The discharge in bankruptcy was, 


in our opinion, a full and compicte bar to the debt, 
“and consequently to the further action on the insur 
ance by ft. fa. The debt due to him existed at the 
‘time of the institution. of the bankrupt proceed- 
sings. It was provable in) bankruptey. It was not 
such a debt as is excluded from the operation of 
' the sicitute, if thie ( reditot chose ice stand aloof. lt 
is immaterial, as regards the etlect of the discharge. that 
ali the debts due to the creditor were not stated in the 
* schedule, and that the company did not make ttself ac- 
‘tively a party to the bankrupt proceedings by taking a 
‘dividend or otherwise. ‘There is no allegation, or proof, 
-of any fraud, or other matter which would impeach, as 
to this creditor, the validity of this discharge. 
“The proposiuon that Rogers should have pleaded the 
pendency of the bankrupt proceedings in the original 
‘suit, and cannot disturb the execution of the judgment 
Which is tinal, is untenable. The-discharge in bank- 


‘ruptey was posterior to the rendition of this judgment, 


° 


and operated With the same force upon the debt after If 
‘assumed the form of a judgment, as it would have 
“* done had the debt remained in its original form) of a 


* DLOMISSOr\ note. 


1.0 Curtis v. Slosson, 6 Penna. St., 265, Gipson, J. C.: 


decided in 1S 17. 


Judgment confessed on bond in rS4o. 


~_ +" 


~ "" 


Judgment opened In IS42 to let in matters of proof by 


the defense alleged in his athidavit. 
Petition in bankruptcy, 1843. 
Final judement dears hankrupe, April, S245. 
Certincate of discharge in b mnkruplcy, Vay, 1845. 


“The judgment * * * was discharged 
‘by the defendant’s bankruptcy. *:* *: * Asathe 
‘writ of audita guere/a is not in use with us, what could 
“he dor Certainly no more than wait tll he sheuld be 
~ molested by having his subsequently cht quired property 
‘serzed in execution. “That event soon occurred: and as 
‘the CPTI lusiveness of the ee rtiticate ot bankruptey super- 


‘seeded the necessitv of a trial hy jury. the court, very 


* 


‘properly relieved him) summarily, by quashing the exe- 
‘cution.” 
Citing 
Cullin’s Bankruptey Law, 105. 
I] Vesey, O49. 
Cowper, 25, 135. 
Eden’s Bankrupt Law, 413. 

5. Inthe case of the Wecrhanics’ Banking Association 
v. Lawrence, ist Sanford’s N. Y. Rep., 658, decided in 
1547: 

“« This was an action of assumpsit commenced by a ca- 
“pias on the rst day of May, 1840. /ssue ¢s joined and 
dn the oth of sWovember, 18g1, a verdict was rendered 
« for the plaimtift. The defendants made a case, and their 
“motion for a new trial being demed, judgment for the 
plaintiff was finally entered October 17, 1842, and 


+ adopted on that day in the county of Kings, where the 


‘defendants resided. On the 26th diy of February, [SJ 2. 


‘the defendants fil t then petition rn bankrupt \ under 


‘the act of Congress, of August ro, rS4gr. The platntiff’s 


Senet 


. 
* 


. 


7 
oO 


* 
* 


a 


, , " . . . 
debt was set forth mm the schedule accompanying their 
7 - - . ; , 
petition. The) ere decrecad to be b marrupls on the 
‘ i 
i7th of Vo: ember. Poe & fi) / / i rOCEI? of (? Maia 
4 J a s/ 4 , . - 4 . 
bis HEI LE Sron th, fj ty WES ar E4ii / site if Sforl, \ dish) Ji / 
, ie , at a ’ of ‘ a 7 J . } : 
f,on the 7th of Fuly, 1873. The defendants now 
scae Le ne laswatalt’ deady 
present a petition statingy that the plamtitt Ss debt was 
i . _ 


discharged by the bankrupt proceedings, but that. the 
‘ ‘ : | ’ ’ ° a 
judgment is stil uncanceled and remains an apparent 
| ’ 5 ' 
Hen upon any real estate Which the defendants have or 
| ‘ ' ] ‘ ; 
may hereafter purchase, and is a clou l upon then 
Naimtiff to cause the 
“ } . ‘ } } ] : " ‘ ’ "sd [r,s +? 
Mdeiment to be canceled, or in some way to remove tts 
hen: which was declined, and an execution istabout to 


. . ’ 
issuc, they therefore prav that against the defendants 


all proceedings on the judgment be perpetually staved, 

and the judgement vacated and canceled of record.” 

13 ’ ; 4 . , ’ ly, 4 ?} j +] " 1, } "ay 
»Y THE COURT i facts show that the discharg 


could not have been pleaded in the suit: and the defend- 


tT SCUe- 


ants now apply, first, to cancel ‘the judgment: 


ond, for perpetual stay of execution. \s to canceling 


the judgment, we do not tind any case which has gon 
] } ' . a ‘ 
so far, and we think it should not be done. The judg- 


-—' + ' 
ment should be permitted fo stan 1. is Wel 


plant to enforce it against reales 


. | + . 

have become a lien prior to the decree in bankruptey, 
} . , } oS ee ' ' ae 
as to enable him to test the validity of the discharge. 


” . \ : ‘ oe. tp ' . ; om _ Wr 
“Phe other branch of the anplication should be eranted. 
' . Th t 1] . ' yf 11 77 cd hy th) ’ lefey lant 
ft) respect {) clli prop rit AOQUIFeG iy\ it cit eke een. 

Aa ee f } | iinet Xa re 
since they were decreed to vt DANAKRPUPIS, OLMCEWISe C 


defendants will never be able to avail themselves of the 


aie 


ajn 


benetit of their disch irve against this debt. There ate 
“ several instances reported here and in England, both in 

bankruptey and insolvency cases, where the courts have 
* thus staved execution. The motion for perpetual stay 
‘of execution ts Cred rile is 

6. The case of //ar) MNETON N. MeNaughton, 20th Vt., 
293. decided in 1848, was one wherein MeNaughton zes 
declared a bankrupt on August 1, 1842, and obtained his 
discharge February 6, 1843. At the December term, 1842, 
Hlarrington recovered a judgment, and the question which 
was decided was whether the discharge in bankrupicy 
was a bar tothe pudgment. | The court in their opinion 
SAV, }). 2Q5: 

«There does not appear, from the authorities, to be any 
‘doubt, but the bankruptey certificate, in England, is a 
‘bar toa debt upon which a judgment has been recovered 
‘pending the proceedings in bankruptey, and before the 


’ ; p 1} ; 
*granunyg of the ceruilicale mm, ail Cases, where the debt 


* 
* 


would be otherwise provable under the commission. 


“The bankrupt may also be discharged on motion, | 
‘either before or after the judgment, and he is, in both 
*cdadSes, dis harged from the debt and COsts., ’ 
«The certificate is but the evidence, that it was then dis- 
‘charged; and the costs being founded upon a discharged 
‘debt, partake of its character, and do not constitute a new 


—_ 


“oround of claim against the bankrupt. , 4 ¥ 


~ 


(P. 296) * All the property of the bankrupt belonging 
“to him at the time he is deelared:a bankrupt, imme- 
‘diately vests in the ASSIDNCE, for the benetit of his credi- 


“tors: and it seems most consistent with a just distribu- 


a 


A _* — . . ' 1° 
‘ton of his estate among his creditors, which IS a Wading 


ca 


° 


object of the statute, that all debts then existing should 


aw 


wae 


‘be provable against it, and consequently be barred by 
‘the certificate.” 
“In the well-considered case of Downer v. Brackett, in 


‘the district court for the Vermont district. 1t 1s said by 


A 


, Judge PRENTISS. that all debts existing before and at the 
‘time of the decree of bank: uptey are provable under the 
+s bankrupts v. and all debts up to that time are barred by 


‘the certificate of discharge. (5th Law Reporter, 399.) 


© 


‘ This seems to usto be the reasonable construction of the 


‘statute, so far, at least, as relates to bankrupts who be- 


. 


‘come such on their own petition, and as tt sutliciently 
‘appears from the pleadings 1n this case, that the debt. 
“upon which the plaintiff's judgment was founded, was 
‘an existing debt against the defendant, when he was de- 
“claread a bankrupt, we think the certificate is a bar to 


* recovery upon i? 


They treat the bankrupt as the legal owner of the 
property up to the issue of the decree, and tie down the 
title of the assignee to that time, so as to preclude its 
relating back. All the property then owned by the 
bankrupt passes and vests in the assignee, and conse- 
quently all debts existing before and at the date of the 
decree are provable under the bankruptey, and all debts 
up to that time barred by the bankrupt’s certificate of 


discharge 


7. In Zurney v. Gatewood, 8 B. Monroe, 613, decided 


by Chief Justice MARSUALL in TS43: 


“The object and effect of the bankrupt law of the i}. 


A 
a 


S. is to operate as a discharge of the bankrupt from all 


? 
* 


debts proved and provable in the case, upon the bank- 


‘ rupt obtaining a certificate of his discharge.” 


’ 
+3 


«The pendency of a proceeding in bank uptcy is no bar 
‘to the obtaining of a judgment and execution, but the 
— 


‘state courts may enjoin the proceedings against property 


> acquired after the decree in bankruptey.” 


. In Blake vi Bivgelox 3 (sa... 4375 decided 1545, the 
court say, p. 43%: 

“The certificate of the bankrupt is made conclusive 
“evidence in all courts of justice, of a full and complete 
‘discharge of all debts, contracts, and other engagements 
‘of the bankrupt, unless Tha ached for fraud. A judg- 
“mentis a debt of record, and, consequently, the defend- 
sant, Blake, was discharged from the payment of) all 
“judgments obtained against him, prior to his obtaining 


* his certificate of bankrupt ¥.” 


9g. Inthe case of Sohuson v. Fitzhugh, 3d Barbour’s 
Ch. Rep., 372, decided in 1848, Fitzhugh was adjudr- 
cated bankrup! on the 20th day of February, 1843, and 
vhtained his discharge on the 5th day of June im 1843. 
Upon the 3d of February, 1843, the complainants, 
Johnson and Clark, tiled their bill against Fitzhugh and 
wife to foreclose a mortgag 


/n 4 lp / / Sy ~ @ dee) re of fore losm f ana sale Tus 


e previously given by them. 


entered, and a decree over agamst Fitzhugh for the 
denciency was entered: the amonnt of the dencrency was 
about Ss5o00. Fitzhugh did not know of the decree, 
and the vice-chancellor refused to set aside the docket of 
the judgment, from which decision the case was appealed, 
and the chancellor in his opinion says, p. 372: 

“ Where a decree ts actually made before the discharge 
‘of the defendant, under the bankrupt act, for the pay- 
“ment of a debt which was contracted before the pro- 


« ceedings in bankruptcy were instituted, such debt may 


. 
. — — —_— “ _ - 
— ' - - a a . a 7 
= . — ~_ = f a oun _ “ a “ - Bey — # 
—= — ‘+ - - = me 
= a o + 
~—— ll - om — 4 “ 
— ~ il init o y ~ ~ . , x 4 , 
Ge me — * / at — _— - - ~~ * ° a 
” —_ -- — . “a f —_ - 
s ong — ° nl - met ° it ; 
— ~ eae — a -— a e . -* e » od 
- tone he — f — ae - . . : : : ; ~ 
= ~ 7 om a - : - . = f ~ alae 
- - i . 
~ “, ~ f _ — * - ~ —ey -_ - ~ i * e 
~ « —— _ » o we - - - 
~—< ~ — qu me wm ome 
ov . - - _—~ 
- — — oo f ome — a -- ad - — a ou - - a. e 
- - oe oe - . Z 
— _ , ous aoe — — o > - as as - oo owe 
‘ - ~~ — . ~ > - - - a 
“ y ow 7 _— ban - “ = — ws 
_ 7 - - Dai f - 
w - o~ a 
> - — ~ f o am a agit — f o— ad . / ae aa 
- ~~ ~~ ° ~ “ —_ nd 
~ . - —~ — oo — s “ pa s : 2 : m 
- — al - - - a - — - - 
ss -- —_- - . 
> ~- 7 - ~ al -- eae ‘ f . 2 “ f + 
_ “ wei es --— = i. e ri oe a * ~ 
a _ = " = a f - . . . ~ : f . 2 
7 — — - aihen - pe = ° a = . - - - 
_ . —_ id ~ . - — ‘ 
— — . ow - a 
‘ _ <a ~— ome = ‘ hi il = a 7 
-_—-— an — = ° o- 
ons —_- - - - — - - - os ond 2 ~ - 7 . = 
~ ~ ; - re — 7 boa 
4 — 7 - Sens - / on “ ° ba 
. — - - ae _ - “ 
. me — oo a ™ —_ - , f —_ al ~ ~ ant 
_ a - s -~ — e . ae va - — s eae 
bs a ~ poe . - - . a — = _ ” , 
> = to we Seetiiedl - an - <A 
~ _ . ” “ oo — - ~ the e f mas ona 7 ‘ 
an ~ - 
. eo s ~ —_ ai een —_ Ho a 
re - o ™ — A — — . oneal = - 
- a = : 
—_ on - ons ~ - 
/ . f - - ~ ° — ~ - eu - 
= f “ ie — a eum _— - om 
—_ nw ~— os <=. ~ aa _ ; - ad —_ - * 
pn — = xin ae — -« - ° a _ = . a ~- am - - 
~~ - Woe ~ wl ad od ~ ae — “4 
~ . ~ . a ° 
j - . ~ od r ~ - - = a " f o ‘ - ~ — ~ 
h ~ = “ ‘ — . P j A ° 
= ¢ = a j ell a Z ein s 7 . me - 
: at ~— 
: << - _ a “4 
- ‘ 4 
— we ° = cme a a o~-- -_ ° f _—_ ~ on wd - = 
pee = 
— ~< ~ e - . _ me —_ ae ad - ” “ sf . 
- - fs couse _ f ‘ - - - —_ _ a o — 
ae —— “a omen oe. _- 
= s - - ~ ~ - —_ ® = - - 
7 me — i - “ ~ ana _ ~ 
na a , Be : : f -- = ~ 
~. — “ - — <i mr - 
- f ° - —_ - = “ oJ 
~ ae - 3 — - we a = . _— - - — . - w-~ ~ = ad s 
o- - - = - — ~~ . 
a ous 
) ~o - f al ~, = _ —— ~ - mal oa 
£ on , “ ~ - f . : - ‘ ‘ 7 
+ - - — 4 
- ~ ~ . ~ - ~~ 
om — — . a - ntinat f - ~ - “ = -_ , Pe - 
. a - f - . — f y + : = 
i vat . _ = — - - ” a - —— ll - - 
_ steal - - _— ous sia e o a = 
a - - ae ' a d . ~ - 4 
aim ° “ . _ . A 
” ad rae ~_ = " ous baaatl ~ one - — ow 
3 - é . ‘ . ~ “ ~ f ‘ 
Bhat = c ' -_ omen — — ~ - - \ 
— = din - ~ 7 e a = — _ - 
. * ~ ot nae os ? . - = - ~ Ss a ~~ — 
~~ ™ r ona sm . ~ ~— . - - f “ 
“ - ue —— - - _ a i f — 2 — o - _ - a 
ons - ~~ ~ — % pons hess 
Be ome ~ ow ~e 
- eee s f “_ : “ - = ~ 
- —— ye — —« 7 vi — 
° ~  . ° . ° / a a ~ —_ = ome - “ 
, ; “ oe. | f / ; , 
‘ nil, . pt - w - ad ° ” ~ . . - - 
2 - ~~ eed _— ” eed — me 
- - — — - as a i ~ - ‘ a 
~ “ — we - o ont ~_ 
ve ee ’ “ e - Q = ~“ ~ ~ — 
sae : ‘ sec -_ coe —— 
- . -- - - » . " 4 
: 4 . oa w “ J - er . s ‘ j 
—~ —_- 4 » Me / al ; - ~ - - . - 
= .. ~ se , — - - o _— = - a es ~ ~ -” me . - 
- ~—e - = ” - _ es amd a 
_ , - ‘ os 
_ —_ -~ — “~, ~ = ae ‘ ~ 
- —e -_ aii _s es “ A ie ‘ 
- - o- = a om - in — ~~. -- non 
f Pn - - f . - 1 ; - 
ag ons od — ‘ ~f P - —_ — 4 = in ~ = » 
= ; : o gx wr - — = _ ae - —e + = _ ~- iam os - - 
» - ~~ ie = - o 7 ~F£ oe - non - 
on — - ee ——| } os oun - “ on ~~ — —_ a 
~ o - - — 
oe _ _ ! ~ ~/- . - - ~ - oun ~ 
- - — - - _ - oa —_ F a 
~ ns 2 -~_ 
— iaeies en ~— ‘o—- — 
os = ons — ° oa . oul - - . . a f P ee 
ae - — aed s a o“ - - ~ od ‘* 
- oun - ad = . ows * — / ‘ 
’ . on . ws ow pm f : - ~ 
oe ~ _— — . > , 
- - _ os 7 =. . — - one — _ —— — - . _ -—~ » ~~ 
~ = - - — - ~ - ~~ ~ ~ ~ 
P — e - m # a : 
sd — oaw -” eel - - — —_ ye . - ~ - wie a od sm “i pee * 
- - — - ~ - - — a — _ = = © " - a ~- ~~ - - — < — om — m- . 
— = ~ — on ou ome ~ eaten ‘ -” : 7 - Pai. : - o a cain, 
— ~ * ” —— - —_ a 
° ” - ° ° ° * * - * . . . . . 
dl ° . ~ -_ . “ * ad > ‘ , e e o ‘ 


“~~ 


“tion, at the risk, however, of having it set aside, or 
+ quashed by an application to the court on the part of 
“the bankrupt. This seems to be the natural construe- 

tron of the act. and accords with decisions made upon 
“ this subject. 

+ There being then a judgment, to which there are 
* proper parties, and upon which the plainuth may pro- 
™ oo ed. until arrested by the act of the bankrupt, the exe- 
“cution issued thereon is not absolutely void, but voidable 
“only That is, ois a valid writ until the bankrupt 


. 


+ shows it to be erroncous 


“It has. however. been urged, with much torce,. that 


—s 


“this construction of the bankruptey act, wall, or may tre- 
“ guently deprive the bankrupt of that full protection, in- 
‘tended to be secured to him; for if the writ is voidable 
‘only, and not void, and it the sheriff should sell before it ts 
“set aside. the title of the pure haser would be complete, 
‘and thus the defendant divested of his property, when 
‘he had a full discharge from the debt. The answer 
“must be, that the act designed to. furnish the bankrupt 
‘with a full defense against all his debts, save those ex- 
‘cepted by the act, and if before he has had an oppor- 
“tunity to make this defense, he has been injured by the 


‘act of the plaintiff, throu 


h the medium of the process 


“of the court, the law will give him redress by way of 


‘damages, after he has shown to the court that the pro- 


‘CesSS IS CTTONCOUS 


IZ. In the case of ¢ why. Box We, 3c (‘'om., 216, de- 
cided 1 rao. 8 ws «Oh cl that @ discharge Adi hankrupte V 


under the late act of Congress operates upou a judg- 


mien re jy } Js obibearine / ae Viiisf the hankrupl Avleween 
the time of the MMIRCHRCINE Of proceedings and the 


granting of the discharge where the judgment ts 
founded upon a debt existing at the time the proceed- 
ings were commenced, accordingly, where a creditor 


unst his debtor, and pending the suit the 


J ‘ 
_~ 


brought sult as 
debtor instituted proceedings to be discharged as a 
bankrupt, but the discharge was not obtained until after 
the judgment Wa #¢t vered: held that the discharge 
was a good defense to the bill in equity subsequently 
filed by the creditor for the purpose of collecting the 
judgment out of the equitable property of the debtor. 
in this case it was insisted that the old debt had merged 
inthe judgment, and that the judyment was a new debt 
and not provable at the time of the adjudication. This 
isa leading case on this subject, and is followed by many 


of the % ASCs THA ntroved it) this bret. 


7 he Court, on |). is Save. lt is true that the notes, 
ono evidence of mdebtedness. were merged in the 
‘judgment; which, being greater security, operated to 
‘extinguish the I ag oe hut does 11 therefore follow that 


“the judgment to all intents became a new debt, and that 
“the merger or extinguishment of the notes was so com- 
“ plete, as that for the purpose of protecting the defend 
“ants In an equity connected with their original indebted- 


. 


“ness, we may not look behind the pudgymerit and see 


7 
* 


upon What mt was ftoundedr A judgment, instead of 
“bemge regarded strictly as a new debt, is sometimes 


, 


he old debt in a Tew form, so as to 


* 
a 


held to be merely 
“prevent a technical merger from working injustce. 
* And this exception to the doctrine contended tor bw the 
“plaintiff has obtamed, especially ino cases of insolvency 
“and bankruptey. for the protection as well of the 


‘creditor as the debtor, and has been ‘applied mmpartially 


“for the benetit of both.” 


-yo 


“yo 


A 
~] 


13. In Fox v. Woodruff, 9 Barb. Rep., 498, decided in 
1S50, the court decided that a debt existing when the bank- 
yupl filed his pe tition, but upon which judgment was 
recovered before his discharge was barred by such dts- 


, 
fs 
f Ma? Le , 


The court say, page 499: “ That in such a Case, 

where the judgment is tounded on a note, bond. or 
* other demand which was itself a debt when the de- 
“fendant’s petition in bankruptcy was filed, the orignal 
« debt is not merged in, or extinguished by, the judgment, 
* SO as tO be CNC from the operation of a discharge 
= afterwards granted " 

ty. In Dick v. Nowel/, 2 Swan., ( Tenn.) 632, decided in 
1553, judgment wis rendered after adjudication of bank- 
ruptey and before dischas 


i} , 
bn 8 


The bankrupt asked for a writ. of supersedeas to stay 


collection ot a debt lt was contended, tirst. that the 
judgment being rendered atter adjudication in bankruptcy 


was anew debt not provable at tume of adjudication. 


In regard to this prone the court, on p. © 37, say: $6 VW t’ 
‘do not considet judgment rendered on the note as anew 
“debt, it is a new security given by the act of the law for 


“the same debt. 


Second. im Was Conte nded that because the bankrupt 


d not defend the suit he ought not to be relieved from 
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ad 


(ry thyis point, mm nm. £27. the court says: 


“Tt must be clear that the bankrupt Is not precluded 


by the judgment unless by a plea he could have pre- 


“ vented its recovery, but the institution and pendency of 
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ment being frvma facie a conclusion of any defense 
- which could have been made to the action in which it was 
“rendered: and the second having reference to its operative 
“force, as ajudgment beng capable of enforcement by 
“execution. But the form into which the debt may be 


} 


changed, cannot change tts substantial nature, and impart 


“tom legal etheag Vy, When tl had not suthhcient ground to 
‘support it in its original form. * * * Tlence, though 
“the old debt be merged in the new one, it does not 
“create a new contract severed an absolved from its 
“original consideration. * * * Tt is not demed that 
«the debt on which the judgment in this case was founded, 
swas discharged by the certificate in bankruptey; and tt 
‘is therefore clear that the judgment has no legal o1 
‘equitable consideration to support it, and should not be 


ms enforged in) a court ot equity. 


17- Inthe case of /m/ey v. Carpentier, reported in the 
igth Cal., on page 173, and decided in 1859, was where 
il judgement was rendered against an insolvent between 
the date of his adjudication and his discharge. The court 
say, p. 174: “ Phe question to be tirst. disposed of, relates 
“to the effeet upon this judgment of the discharge of the 
‘“poluntiff as an insolvent debtor. “The statute limits the 
+ discharge to such debts and habilities as’ were owing at 
‘the ume of the application, and named in the. schedule 
‘attached to the petition; and it is contended that this 
‘judgment is not within the operation of the discharge 


“for the reason that it did not exist at the time of the ap- 


“phieation, notwithstanding the debt upon whiclt it was 


“recovered was specially set forth in the schedule. and 


“included in the discharge. It is, however, the 
“settled doctrine of the English courts, that a judgment 


“recovered against the bankrupt after the issuance of 


atl 


} — . cin 9 } .. &. aS ae 
ne COMMISSION, And Deitore Ne ODLAIDS DIS CGIS¢ harge, Upon 


‘ e : ; “—e } ‘ ] ..* ee ‘ a . - 
4 “a pre-enisting indedtedness, ocecuples the enact posi- 
« 
‘ : ‘ } = “ hus : 
. “tron of the origina: Geol, ana 1s CQually within the pur- 


w discharge. Llandford v. 
Foot, 1 Cowp., 138: Bouteflower v. Coates, 1 Cowp., 
“25: Dinsdale ve. Evans, 2 Bro..& Bing.:; Scolt v, Am- 


“arose, 3a Maule & Selw.. 326: Wi//ett v. Prindle, sth 


“Tf there i anv Enelish case in which a contrary 


} . 
| “CQocirime 1s mMtintained. wu iis cs aped our attention. 
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estion has frequently 
ent State courts, and while the de- 


“cisions have not been uniform. the preponderance of 


ln gy lin, IN 


“authority is largely in favor of the english rule. . as 


¢ = 
. ’ Wi CCE lude. therefore. that the plaintiff 1s 


, os i 
“< entitled to relief 


: Cases UNpER THE AcT or 1867 


s. .In the case of Cornel! y. Dakin, 38 N. ¥.; 2$3, 


{ decided lune, ISOS, set out on page 13, anfe, it Is held, 
aes 4] laht, Inder t ‘19 
the gischnargve of the debtor under an act of bankrupt VY is 


; ee 

not a bar to an action in an\ stave unless 10 1s pleaded, 
’ , ? . 7 \ ‘ y 

and where the discharge 1s obtained too late to be pleaded, 


* ‘ ° ’ . 


either originally or by amendment, the remedy 1s by 


maton fo. perpetual stay of execution. 


oe . . 
2 In the \Vugust number of the ‘“fvrzs/ 1s an article 
| 5 } + P ‘ 
from which we make abstracts: 


] re. ll / , : ” 
te Monroe. 2% LAL ete! f gitereid Was the ancient rem- 


vened after the 


/* oer 


Juco, 17 Ala., 344; 
Westenhberecr vo Wheat es Kan.. LOO . The theory of 


} . } 4 ° 
some of the courts 1s, that the process is voidable and 


7 | ‘ » , ? 
‘not void: and in the case of Weslenheree) Vv. Wheaton, 
A ohuce “Smenernerces saert ‘ I , } 1 +} ‘ t| » 
ft PP} # i\ . TEDL Cri ‘ rt] fi A GiDDS- is 1c] Lid«l i it 
Cit fendant could not matntain renievin \nd the most 
SurmmMmarvy and Conventent action. ms, hy motion wm the 
; ‘ ] ‘ } 
court where the jadgment was rendered for a perpetual 
Stav of execu » Sie S fo ts an adequate remedy 


* In Murphy v. Smith & Nicholson, 22 La. An.. 141, 


i 
decided in 1870, under the act of October, 1867,) the 
Court oft ch Mcery V.is invoked. and t Was there held 
thata personal pudgy nen rrainst the prey dischar red if) 


bankruptev is without any legal force, and wall be en 


. . . . : ’ 
immed. and we have no doubt that the bankrupt may 


= ~ 


‘proceed by motion or by injunction, especially where the 
' plaintutt 1S taking measures toenforce the yu lement. It 

will be noticed that by the English statute the creditor 
‘mav ina proceeding by motion, and we have no doubt, in 
“ chancery, attack the discharge for fraud. But it seems, 
‘under the bankrupt law of this country, that the mode 
“of attack 1s pointed out by the act of Congress, and the 
“ discharge cannot be attacked tn a collateral proceeding. 

i See Bumps Py ictice, oth kecd.. 204° i, Stat.. See 
* 6,720. | 

« By this section the impeaching tribunal 1s specitied, 
“and the power to pass upon the question of the validity 
“of the discharge vested in the district courts. The au- 
« thority of Congress over the subject is paramount tothe 
“state authority, and the rule is now settled in this Goun- 
‘try, that a discharge duly granted when pleaded in an 


action, either in the State courts or in the courts of the 


United States, cannot be impeached. (See note to Sec. 
5,120, Supra, Dumps Bankruptcy, gth hed... 759; and au- 
* thorities cited It must, however, be borne in mind that 
“there is a certain class of habilities excepted from the 
operation of the discharge. Inthe case of joint debtors 
the cise harge of one w il net aft ct the others. (See 33 
Bankrupt Act.) And in the case of the judgment being 
“joint, It is necessary to the validity of the execution, that 
“it should conform to the judgment. (1 Archibald’s 
Practice, 253; Lenn & Decker v. Hamilton & Wood, 34 
“oN. J. Law, 305.) But the bankrupt debtor is entitled 
“to have the execution stayed so far as tt affects his prop- 
™ erty. 
“From this brief summary of the law, it seems that 
the «tscharge may be pleaded at any time up to the ren- 


* dition of the tinal padgment, and that after the judgment 


° 


process on the judgment may be perpetually staved on 
* motion or by injunction, and that any creditor attempt- 
Ing to revive an execution upon such judgment will be 


iy 
oo 


’ 
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hable as a trespasser, Whether he knew ot the ewnist 


sence of the discharge or not, and that the better prac 


. 
r 


tice is for the bankrupt to proceed athrmatively, cither 
by motion or ‘npunction in the court where the judgment 


* remains. 


,: /i1 re Nephen Proien, decided February. S70, 


3d National Bank Register, page 555 


In this case Lisk, a creditor of Brown. commenced sutt 
on the 206th Chay of Doce mber, ISOg. Qn the 21st of De- 
cember, 180g, five davs prior to the commencement of 
the suit, Brown was adjudicated bankrupt, and on the 1g! 


day ot January. LATO, al judgment Was recovered AGAIIS| 


brown fol $270.50 dnd COsts. ‘| he debt Upon which t 


he 


+s 


} bat rae } ' ] ‘ a an? Ree 4 . } 
judy ment was obtained existed at the date ot the adjudi- 
cation, and the question presented to the court Was 


whether the suit and tudement divested the debt of its 

« = Pe 4 | : . “ . : : 

provable qualitv in the bankruptev proceedings, ot 
i : i ; } _ 

Whether the debt was merged 1n the judgment and created 

anew debt which did not exist at the time. of the adjudi- 
*« L} : +} ‘ : ; ‘% . r?y > a | 13 : V 

Cauion, pon this question the court, DLA TCHFORD, ® 


sSAiVs 


“ | have examined Lik hee PS1On) ot the District court for 


“the District of Connecticut in the case of za re Williams. 


? 
4 
2 Bankruptev Register, 229, and am compelled to dissent 
from it. The point ruled in it is that: where judgment 


) 


“as recovered against the bankrupt, after an adjudication 


~ 


“ of pankruptey against him on the debt which ensted 


against him priot to such adjudication. the debt 1s so 


merged in the judgment that it cannot be proved in 


- 
. 


bankruptey, and a judyment cannot be proved because it 
was not an existing debt at the time of the adjudication. 


Phe theory is that the debt was so merged as to be ex- 


. 
- 


tinguished, and that the judgment constitutes .a new 


* debt. which takes date from the time of its recovery. 


There is no doubt of the correctness of this principle 


“as respects proceedings in ordinary cases against the 


‘ debtor or his property, but it has noapphecability under 


The Lolth seclion of the act ler lares 


gone 


“* the bankrupt aK 


that all debts due and pa) thle from the bank upl at lhe 


time of the adjudication of bankruptcy, and all debts then 
“exssting but not Pa thle until a future day, may be 
« proved agaist the estate of the bankrupt. It the debt 


‘in this case existed at the time otf the adjudication, it 1s 


provabdie, aithougn ihe Judgment is not provadle as such, 
** Decause it did not then enist Phe debt has never been 


pad or satistied his must be the proper construction 


t 
unde! re act. OF ine Provish ns of section 21 of the acd 
are nugatory. Phat SeCTION provides Phil vhen a sult 


. : ] — . i. " ea os -2 : »Pyt 
Is ( nanny yy i creaitol aaralnis The bankrupt for il che hy 


} , 5 * ” 
‘or claim. the amount due the creditor on or for the 
byt (j? } Pyrite? +) ’ ~ | f +) \\ t 
cit ij ( ‘ j ‘ >} Le we { Lilt Tidal * « i>\ icf ‘i 
,  f : 
he bankruptey court. proceed to judgment for the pur- 
! _. ih gions 

’ , 

pose ol sCOTTAMINYG it rmmount due on or of the del 


} 
LEPC mir nee. rryie nt. is Ss li ~e ~ rye)! te) hy 1)! he | 
} } | 
Dut the amount of the del reclaim as it stood at thre 
5 
time of the adjudication, 1s to be proved. | If the fact of 
} ‘eo? +} : : ler +, oeyf s fe, "yn | : +} " ] . , t} : 
OD LUnING ne Judgment exXtingulspnes © - GdepDt, tne 
, _ a | ae , 
amount of the debt could not be proved | think thre 


| . » > , 7 i : . : ; } . , 
clear intent of the act is that the recovery of a judgment 


atter the adjudication on a debt which ewntsted = at 
> ‘ ; }: . of 
‘The time of the adjudication, shall not aftect the 


provabrlity Ol the debi If i vere otherwise, a 
2 . * ‘ 
vreat hardship would be worked ino many cases. 
A creditor might, in ignorance of the adjudication, go on 
. : ° , ’ . " 
\~ and obtain a judement for his debt and tind himself de- 


* prived of the power of proving either tis debt or his 
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judgment. | think the debt im this Case, if it existed at 


the tier of the acdpucdic ition, 1s provable, 


he 3d National Bank 


rupley Register, on page 696, and decided m 1870, unde 


In ve VNickery. reported = in 


the act of 15867, 1n which judgment was rendered after 
adjudication and before discharge, Wrriry, Judg 
lL nited States court in the Western division of Mic hig in, 
in his opinion, says p. 097: 
“ T dissent entirely from the rule laid down 7a re Will- 
ams, 2 National Bank Register, 229, and fully con- 


prrown, 3 Nat. Bank. Register, 


“page 585. The debt in the case reported by Registe: 


“cur in the decision 7a re | 


S : ’ ] ‘ } toon «| . Re & - . } 
burns CNISLCC al Thi me of the adjudication of bank 
sy? ’ + ] - > } x " + ] i : ] ] 
iu)? CV, «ina I i NaS NEVeT VEC pera QT Sal iIshied Thdct\ ale 


proved in bankrupte, 


Phi fact that ruc rer! has been rendered fo} | 


om 


Geol. Is NCILNe 1 pavirent nor Satisfaction thereot Wd Olt \ 
* ; aucdyy ; »* rn ’ ‘ ; + | ’ 1.) 9 ‘? is on | 

SCTISC WHICH) pre VCRILS poren i oO] he debt it) DAN RUPE \ 

ment. DU he dept as it existed oon) thy 


‘ . 


’ f . 3 3 
-aday ‘of the adaqypudication, that rs provabdie 


1. In ve Crawtord, ; ~~. ee Rey... O9®, decided in 
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Isz7o, by J. W. LonGyear, District Judge in the Eastern 


district (>t Nii higan, the court held } 


“*] must also dissent trom the OpInOn of Judge Ship- 


man, District Judge for the district of Connecticut, 


more Willams, 2) Nat. Bankruptcy Register, 229. 


“Judge SuipMan there savs: ‘Phe debt, therefore, 
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** 


, was extinguished by the judgment. It no 
longer eNXisted lhe judgment itself constitutes a 
debt; but it had no existence at the time of the adjudi- 

77 t } ’ | wEkal ‘ ,P) ' ? eh, : ’ Bales 
CatlOh © DaNRrUpt ‘¥ ina Is not theretore pProvadi 
against the bankrupts estate, Phe whole ditheultv tn 
‘ . ate «+ 5 e . a s - ‘ . " »* 
the pple ion of . ine of me Bide by judgme ni 
toa case ike the present, orpoinates mn amuistaken theory 

t = 
and that theorv 1s advanced in the tirst sentence of the 
winguage of the icarned judge above quoted, VIZ... Thal 
" . . ‘ \ 4 . . o ’ 
the deb IS eXlinguishead DY the pudigeiment. Phe debt is 
not eNimMmcurshed . sil ment. contract. or obliga- 
Fo, § i i’ n i Aili ; . ; Ls + ; omy, 


tion upon Which the GebdDt arose 1s eCNUOY ished, Dut ne 


the adep | eS Cecu haiitls If (nis Wel not so, the 
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judgment would destroy itself by extinguishing the ver) 
houndation U}) Tt) Vilicdl li Is Pyundit. mir cep! \N . 
F ! : ] 
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founde di OF) iit q Jbl \ i , na hounded (iT) pUuciy- 


ment, but it is nevertheless the same debt. A judgment 
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a 


oa 
‘operates to extinguish a debt only when it produces the 
‘fruits of a judgment. See the Lank of the Metropolts 
v. Guttschitch, ta Pt, 19, 32; U.S. ¥. Hoyt, 1 Bitch. 
Chaps. 326, 328, 329: Clark v. Howlmg, 3 Com., 216. 
“The yu FVD TEL Copy rates so a change at remedy 
merely — Isa SeCuUl It \ wa Tair r mature than before: 
‘tas still but a security tor the original cause of action 
Drake v. Campbell, 3 ast, 258, 259. 

Again, it is often permitted in equity, and sometimes 
at law, for particular purposes, to inquire into the clam 
or debt upon which the judgment is founded, not as a 
means of enforcing the claim anew, but of showing the 
relations of the judgment and the judgment creditor 
to other things and person For instance, in the case 
of an attempt to enforce collection of a judgment against 
broperty alleged to have been conveyed in fraud of 
ere litors, the pudgment in) iy not have been rendered until 
after the convevanee, in which case, so” far as the 


judgement shows, the judgment creditor was not a credt- 

tor at all at the time of the convevance. and therefore 
’ : , ; : 

could not have been defrauded. i such cases the iucde- 


ment creditor is always allowed to go back of. his judg- 


ment, and prove the clam or debt upon which it ts 
f , j . Ss . i ; ' , " " | i . } 7 ’ ’ . : ‘ — io +}, a 
(1 Tycit Be cLbiCl i cL POP Me ars ‘ nme “e 14 il wre 1} t VIS(L¢ ‘ «ti List 


: ‘ee : : —— 
time of the conve ince. the wdement creditor s reiation 


i? 
em | 


i.e + | ee 7 oe *_ . ‘ 1. 1} . , 
of creditor Wilt fo} his CUR AadIe PUT Pose De ALLOW t cl La) 


relate back to that time, although it was anterior to the 
rendition of the judgment. Tlere the judgment credi- 
‘ } ] 


: } } | * }% } , ’ ys » 
tor is allowed to show that the debt upon which the 


“ } 1 } ] : ] ‘ 7 . 2 " 
*yucde ment was rounded enxisted a L CCTLAaIn Lime n order 

a . S . 4 a | @ | 1; aa 41 ‘ fe 

to establish his right to attack the validitv of the con- 


* 


a 


| omy 
5 mn 


vevanece as against the judgment, and to have the judg- 


ment satistied out of the property conveved 


+4 


« The criterion is that the debt existed at the time of 
“filing the petition, no matter whether the security or 
“remedy has been changed or not, or in what form it may 
* exist at the time it is presented; if it, the debt, existed at 
“the proper time, it is provable. 

“Tt will be seen that [| arrive practically at the same 


“ result as the learned district judge for the Southern dis- 


“trict of New York. in vv re Brown, 3 Nat. Bankruptey 
es Register, although by a somewhat different route. * * * 


Vy 
« The debt or claim as stood at the time of filing the 
* petition, is merged in the judgment, and therefore the 
“judgment must be proved, if anything: and I hold that 


“the judgment ts provab 


le. not because it existed at the 
* proper time, but because the debt constituting the found- 
es ation. the SOul, the essence of the judgement, did eXISt at 
“ that time. 

« By taking this view of the subject, all dithculties .van- 
‘“ ish, very person will receive what justly and equita- 
“bly belongs to him, without violating any principle of 
“law or equity, or unsettling or disturbing any established 
«doctrine, or coming in conflict with any of the provisions 
‘of the bankrupt act. If the bankrupt receives his final 
“discharge, the judgment, being the thing directly acted 
‘upon by the bankruptcy proceedings, will be as eflectu- 
‘ally extinguished as if it were discharged upon the rec- 
‘ords of the court: and if he does not receive his dis- 
‘charge, the judgment will, of course, be satisfied to the 
“full extent of the dividends which shall have been paid 
“upon it.” 


, 


«. km re Stephens, decided in 1871, and reported 


in the ath N. B. R., on page 369, It was shown 


that seven of the creditors of the bankrupt did, between 


} : ‘ ] . _ . 
Lia r7th ana 24th Gavs of September. IS7O, sue oul 


; 
| » 9 . ¢ | | ] . + . ] : | a : 7 
cil achimen ‘ AGPATTES| Leas DANK PUpP and attacn his prop- 
; | , , RL. . . 

erty. and after thre bank ruypy nad tiled tis petition and 
5 

aaa se ; 
was adjudicated a bankrupt they took judgments in then 
SUILS against tim for the amounts of thet debts. Phe 

question arose before the register whether those debts 


Were Pros ible, and h rtttied the question LO ludge 
Biatchford. of the Lontted States District court. who held 
that the claims were Property prov ible. and sustained the 


ruling Mee Ve POTN, % Pi ad. mma 595. and the same court 
again atlirmed the decision in the case of 7a re Posey. S 
N. B. RR. S09. And this judgment was athrmed by 
Judge Tlunt, Justice of the United States Circuit) court 
for the Southern district. of New York, on appeal in the 


cause of pares Vv. linitted State eae ie x. I. a gE 26. 


() In the case of Vonrrvoe \ ty pou et ai. 530 Ms, wa 


59°, decided in ioses 1% 89 iT ld. }). 5390: es bul i: m2 


a i -—— 


‘claimed that) the discharge in bankruptcy is not 
operative against the judgment of the plaintuth The 
discharge which is granted ts not against any debts but | 


such as are by the act made provable against the estat 


>t the bankrupt, and whi ly ( xisted on the hay (ot) whi hy 


' 1 ~- , 4 ee 
“* ine petition Was Tilted 


aaa 
= 


* The yudginen didi not exist on the dav on which the 


, 


petition was tiled. tis not discharved if it is a new 


Md 
debt. f¥ 


w¢ plaintiff claims that it is: and that his original 
‘claim is completely merged init. But the authority in 
this state is against him. Clark v. Polling, 3d N. Y., 
216, and the cases there cited, where it is held that, for 
“such a purpose as this, tts not merged so as to be extin- 


“oulshed. And see /resser v. Brooks, 3d Bar., 429. 


* And we feel bound to follow the authority in this court 


ite tee 


7 a 


,_——— ae 


‘unless it ts plainly shown by subsequent adjudications 

* 10 be CTrONeous., ' The order appealed from 

(the order being that a perpetual stay of execution 
| 


* shall be granted to the bankrupt ) must be athrmed 


swith costs to the respondents, 


} 


7° In the case of Ov/27'eH Shurthift v. Thompson, 


decided in 1873, 63d Me. 118. Shurtlitf went inte 
hankrupte, August 24, 1870, and suit was commenced 
against him by Thompson in February, 1871, Shurtlitl 
handed the summons in the suit that had been served 
upon him to Wim. L. Putnam, his counsel, but Putnam 
did not appear because Howard and Cleaves had entered 
a general appearance for Svilvan Shurtlith as well as 


\lvah Shurtlitf. whom he represented 


At the March term, 1871, the plaintiff. discontinued as 
to Alvah Shurthitf, and took judgment against Svivan 
Shurthiff. Tle had no knowledge of this, or that Putnam 
did not appear for him until August 1o, 1872, when he 


© , 
. 


was arrested on the judgment. 


‘He was discharged from bankruptey July 15, 1871; 
the judgment was upon a claim provable in bankruptcy. 
He expected and intended that Mr. Putnam would attend 


to his case, and suggest his bankruptcy. 


The court say, page 120: * At the March term, 1871, 
‘of the Superior court, the petitioner, one of the defend- 
‘ants in the original action, was defaulted without appear- 
a 


He intended to ippear by counsel. which he had pre- 


- 


‘viously retained for that purpose. 
“ He had a full, legal defense; but his counsel failed to 


adppedLr and make tt. for the reason that the latter mus- 


: takenly 


* counsel also appeared for the petitioner. 


} | } 7 
Ordered that a review be oranted. 


‘a The bead s If) 


the case of Fvsher ve. Aecenan,. decided 


in the Appellate court of Tlmois for the First district. 
October term, 1877, and reported in the Chicago Law 


Journal, Vol. I., |) 445 afe as follows: 


In October, 1573, a petition ino bankruptey was tiled 
against the defendant and others, in the United States 
District court for the Eastern district of Missouri. On 
January 6, 1874, plaintiffs in error brought their suit for 


a debt which might have been proved tn bankruptcy. 


In apt time defendant in error retained attorneys to de- 
fetid said suit, dnd advised his attorneys that he had been 
adjudged a bankrupt, and his attorneys appeared in the 
suit and tiled a plea. In May, 1874, one Clark, an at- 
torney at law, was chosen assignee in bankruptcy of the 
defendant, and in July following told the defendant that 
he would assume the defense of said suit and discharge 


the attorneys he had retained. 


There was some mistake or misunderstanding between 
Clark and the attorney to whom he had spoken about de- 
fending the suit, and the attorney paid no attention to tt, 
but on October rir 1974, the case was tried, and no one 
appearing for defendant, the judgment was rendered 
against him = .In March, 1875, a discharge in bankruptes 
was issued to defendant in error 

Defendant in error supposed that the suit had been 
properly defended, and knew nothing about the judgment 


until June, 1877, when an execution was issued upon the 


supposed that the petitioner's co-detendant's 


judgment and demand made upon him. THe then moved 


in the court below to quash and recall the execution and 
for a perpetual stay of execution, and with his motion 
filed his discharge in bankruptey and athdavit setting 
forth the facts. The court below granted his motion, and 
the grant of such motion is the error assigned here. 
Chief Justice Tleatron delivered the opinion of the 
court: 
«This was a suit involving the question where a certain 
‘judgment was rendered against a party who had been 


law. ‘Phere was an ap- 


* 
. 


discharged uncer the bankrupt 

‘plication made to the Superior court for the purpose of 
| ae | ; es 

“setting aside an execution issued in that case, and mak- 


.- Ing a permanent | rder stay Ing the proceedings under 


} : om | 1. , 3; ; . 
the judgment on the v1 ound that it was dischat Lr « d un- 


’ 
* 


der the bankrupt law. 

«The Superior court heard certain reasons: why the 
‘party was not supposed to be guilty of laches at the 
“proper time for making his application to stay the pro- 
“ceedings in the Superior court, and the court below 
‘made an order staying the execution. 


«The questions presented by the record. are, first, 


’ 


‘whether there has been any laches by the defendant 
“that affect his rights, and the next 1s, whether the 
“judgement that was rendered after the adjudication in 
‘bankruptcy and before the final discharge upon a debt 


‘*CNISLING prior LO Une adiudication Could be proved undel 


- 


. | . }, | gy ry! la tT} | if } thy > +}, : " les Be ? ‘ 
waa DAN ARTUDp) iW, eaeahid i SO WICLICT iit yuUagIN It WalS 


ao ' . ; } 41 ye ! ie ¢ i ae «*# 
‘discharged by the final action of the bankrupt court. 


“We think upon that qui stion that the law 1s that the 


‘debt could have been proved after as well as before the 


* udgment. We think that the rendition of the judg 


=> 


tematic 


— 


nade a motion to adisthiss the specrhications on the vround 


lat the judgm« nts hay Ing been acquire d after adjudica- 
n and the original indebtedness having merged in them, 
ey Were not provable and consequently that Rice had 
such interest as entided him to object to the discharge. 
Hintyer, ]., savs (page 336): © This involves an in- 
quiry as to whether the debts which did exist at the 
filing of the petition ‘in bankruptcy, upon which the 
judgments are based, are so merged in the judgments 
that they can no longer be said to be ‘debts due. and 
pavable from the bankrupt at the time of the commence- 
ment of proceedings ia bankruptey. (Sec. 5,067.) 
Are the judgments new debts, or the old debts in a new 
form: ” 
“In England, the cases all agree that against such 
judgements the defendant may have relief by motion for 
a perpetual stay of execution, which 1s always eranted. 


Pouteflower v. Coates, t Camp., 25: Llanford v. Foote, 


, . 4 . . . ! 
“In America. a decided weieht of autherity holds that, 
] : +) } , cecrld | | hensct the 3 
to do justice, the courts will look behind the judgement 
. . ae . : ; , * . . 
in cases like the present, and if the debt upon which itis 


founded would have been barred, the judgment is 


sie All the ul hor CS alvres that Live Calls of ACiiIon 18 


uy 
merged in the judgment, and can never be the basis of 


] : 4] eo ’ 7 
another suit Detween the same parties. But, while ad- 
hering to this doctrine, all our state courts, except those 

0:7 
of Maine and Massachusetts, recognize the Imitation to 

« } - ~ 4 ‘nc 
ment procured pending the question of 
discharge Is discharged when the cause of action would 


have been. Cases directly in pointare: Zwag v. Peck, 


17 Ala.., 8 30° Imlay v. Ca y pr ler, 4 al... 1733 Dyess- 


’ } ° _ : aT wutde as fe Pee Sy . ‘ 
a iD, ‘e \ . ‘20> ( : é/ A We i MUTIN Ee, 20 


* 


«+ Other cases, involving the same principle, hold that 
the courts will look behind the judementtosee whether 
we courts Will lOOK Dehind the JuadgMeEnNe LO sec oneal 


h the discharge would release, and 


the Gebt is one w 


Oe ] . —er . ‘ oct? hall re 
oive rehef to the debtor or creditor as JUSTICE shall re- 


. quire.” 


«The result of the cases is thus. stated) by Mr. 

Freeman in his work on Judgments (Sec. 245): ‘It 

has been uniformly held, that whenever a cause of 
1 


‘action, existing at the time of filing the debtor's peti 


* 


. 


2.) 


‘tion, was of such a nature that the discharge would 


‘ 


‘have elected it, anv. judgment recovered thereon prior 
‘to the decree of discharge will be atlected to an equal 


‘extent, and that within the meaning of those laws 


s 
(bankrupt and insolvent laws), such judgments are 


‘never to be regarded as new debts, arising subsequently 


om) 


“to the filing of the peution.’ ’ 
eq Ipposed are cases cited in Maine and Mass ichusetts 
“upholding the technical doctrine of merger, and refusing 
10 recognize the It hon or exception to the doctrine 
Which has been stated above. (Prad/ord v. Nice. 102 
«* Mass., 472, and cases cited: Prke ve. MeDonald, 32 
sits Nle.. 110; { TUte Ve Hloudlette. 30 / i ce 
Re “ . . . 
‘* Prior to the present bankrupt act an almost unbroken 
“current of authorities sustains the doctrine, that judg- 


. 
* 


. 
* 


** 


. mite oh ' , ' " : 1 i? “sey? ‘ * *)* , a ’ 
ments obtained pending the bankruptey proceedings, and 


‘before the bankrupt receives and has an opportunity to 


plead his discharge, are atfected by the discharge just 
as the debts upon which they were founded would have 


been. The only doubt, now, arises in dealing with sec- 


— 
4 


“tion 5,106 of the bankrupt act, which provides that 


‘pending suits against him shall be stayed, upon the ap- 


. 


‘plication of the bankrupt. 

“ Does the fact, that the bankrupt may have a stay of 
“ hending suits until the question of his discharge ts de- 
“culed, amount lo an opp wlunily Of ple i line his discharge. 
“so that a neglect to apply for a stay of proceedings ts a 
~~ MEL 


‘aflirmative of this proposition is maintained forcibly in 


lect to avail himself of a defense to the suti? The 


a 


il 


‘the above cited cases of Pradford v. Rice and /n re 
‘Gallison. Lam not, however, satisfied that the privilege 
- CTVEON the bankrupe tH seclio 2 5.700 sh wild have the cHecl 
“of overturning the general rule, thata judgement oblained 
“as those of Pice were, 7s released, tf the debt would have 
-_ been 

“ Although the bankrupt (Sec. 339) might have had a stay 
‘of proceedings by applying lo the proper court therefor, 
“ vel his failure lo do so does not invest the Judgment rendered 
“ 2th anyother qualities than it would have had if the suit 
“Ay t proceed f hy leave yf the ba iwaArupley court: that 1S, 
“totix the amount upon which the judgment creditor 

should receive dividends. The right toa stay is a qu ifi- 
fied one. If the amount of the debt ts in dispute leave 


“may be given to proceed to judgment. 


“Tf the amount ts not in dispute, there 1s no need of 
‘proceeding with the suit to fix it; but if, nevertheless, 
‘the suit is permitted by-the court, the assignee and the 
go on to judgment without objections, the 
‘only effect of it is to fix the amount of the probable 
+ debt. : 


a ine) ; ; , " 
‘That appears luohethe view taken by the Supreme court 


‘ dil Vorton. ISSILREE, 1. Py, Ge f or 4 Otto. 355. 


, 
‘ 
. 
. 
* 
‘ 
~— ° o~- 
: i . i é ond s . - 
: “~~ eo - , — ~ peste 
a “ a ~ + ' al s ~ y, - - f z = - - : = 
+ 2 - A 
= Y ~ na pa — a — — a . one “= ; 
i - f - oe . = -- -~ one ‘ ica ~ - a _ 
” - . os = - a — - =~ - 
: ; . — ¢ i. — ~ . - - 
f . ols - = ~ : S | 
* — - “ o~ — euns ~~ Gand , ~ ; : : 
‘ . « — - = . os 
. - on “ _ u . ~ : 
¥ =} ~ ” ce - — os = a - = - —_ - —_ 
—s ane ’ - - “4 — . - ~ 
— -< " f - — aman - - . ; 2 . = 
~s —_ — * “i = | 3 
: ‘ - a i = es nm : its ie = 
_ ~ 1 3 E 
- — —— aad ~~ - ie . - ; 
/ = rs ~ aie cn - * — 
: : o ‘ , : e-- a - 
— ~ ‘ ~ a lous ; ) 
. ; " a os s 2 
. f “ « - " rs 7 : ; , 
. ~ J j mn = ’ 
~_“ — - ™ ° - - os 
“ _— > a a - “ es ~ . * = - : 3 ~ 
| — 
~~ . _" . : = ; e | é | 
/ e - a - - -_ ~ : -- 
= ” . ~~ — a - o : =e — t 
my - - a ~ 2 - ad \ ; : 
— am, a - ~- = —_ - : — 
4 . 2 . . L 
. ~ - - ° ” “ vow oe. a = 
o - a 6 ~— omen : i “ a — : ; . = a ; .- 
* - . a a e - ~ , _ - ~ - “ ee o~ 
° e . « - a 
; ° 
—— — Pi id — ° - ~ on 7 ° io = ~ ~ fe 
; . 3 ws ad e el ~- 
— : = ; 
= : ; - f a - , , -- - 
- “ a = : . - — 
. e 
‘ - J ~ a & eas Petes em 4 
/ — > al - we pol 5 _ ; x 
f “ P . ~ - rs “ z . = = 
* -- : ; 
; - ~ ° = 4 ~ — . es — - “ - 
- : f - f , o 
a . ~- : t ° . - ~ - 4 ae 
— a “4 . — pl oi : ; 
ane ~ ” ow _ a ji — : — 
od ~ | : 
. —_ ee : ; 
~ — o ~ b ca ’ > 
— -- . : 
° oon — ” . — : : = = 
om - * ~— “ 4 . ; 
— - - - oun - —— I “ % . : : 
~ a : : 
> 7 a ~ = a “ a , @ . 
— — f > J s 
, 7 - 4 7 £ ; 
- oo f j - ~_ - ~~ ~—e : # mn b | 
| = ) a : ; : — a . ‘ - : : f a 
ne “ . “ E 
: — 
— . 7 | 
_ -- - - _ . end —_ / 
: yee ~ — e 
- * + _ “ - “ we ‘ 7 
—2 e . . —— ~~ f - - eal — a 5 r 
~ ~ * — — - : - Eo : ; 
— , e * — oe ~- ne —" . a s - ‘ 
. 2 . ” ~- 
F - . - a ot a 
- = : : f — ' + ~ ~~ 
—— <« - oo 2 a a: att —— and ps : aA 
? = one ° ” ~_- at incl 
a ~~ - - -— me ; - : 
- . ~ 
+ - ~~ - all ; 
; | > : _ ‘ : : f 
. . = - ~ 
fs f j : = | 
. . sg ae a 2 a 
‘ . . —_ — + e ~~ al + a - P 
7 7 * » -- 
if - e f > rs : : * : 
, : ™ = . . a = * , ~ © a “ 
: : = ; 3 = - — - - 
: - “a _ 
~ gue wane ad 4 _— i 
- » . 7 — died b : ¥ fi 
a : = ea -_ 
_— - - - : 
- J ~ > / -- fs 
? a ¥ . “ur see - - d 
° - -—< “ ? : = 
~ . ° — , = 
— ° — - - = f f -~ i. “ ¢ : 
- - - “ J - — 4 — & eo - f a ‘ baer a 
ad - — = ~- ca Ye ee - a e BE cae : 
: - __ 
. ons . - - -~ a a one aaa ~ S 
- ' ) 
, - ~ - =. —_< fj - = - “a : - ‘ ~ 
— 
e - ana ~ - as , : 5 
7 r - . P . _ 7 
~~ A ee ° seamed - ° = . * 
—_ a - on - ca ae : ? ; 
~ ‘ ss 4 7 
-_ - —_ a .o— x - 
, ian , ‘ ’ vi f ° ° on ° : } 
aad Pa . o~s - a P —— ail xa 
| : x — ~- sis — - - P- “ ~~ aod 
— - ; : . : “ 2 . - 
- 4 eS 
os j f ‘ - ” << 7 2 = ‘3 : : 7 ) 
+ - o — - od ~ ous . ‘ oan 
. . ‘ r Z oe - cet - 
, - ° ~ quae o ~ , f oe 4 . 
. - — * —_ - et 
- - = - — — f _ ‘= -” 2 - f. 
Pal ~ wa “a . - ym - ~- *e . - : é : 
~_ = od s ~ a - — - -——« — BS — . 
” a / f ' 
a . wal oa oa f war aie ome ae ee : = 
: ao OS eS oe aS : : ' 2 > & oa 
3 - . : ~” oun mel - - — 
: = r te pe . . - us om “ ~ ~~ o ~ 
: 3 2 = ~ - en - - a - - 
’ | : - = - -_ —— an . os 
/ | = e ye - - » ial . -_ _—— 
* a - — - —_ wo . prot ped = 
| 7 - “ “a . — oe 
; a : _ ~ 4 
. - an - - f — i x a 2 > 
_ A ~ 4 = : - | ‘ : 
f : : = e “ om ~- - eune ~ wot 
- nat ‘ : ~ 
. “ss _— oo - 7 a. 4 S - 
“ - _ on . — a “ - ; a f : 
~ - - — - —_ — - © J . ~ as ous . ; oe 
; : Ee f bess - oe one aed 
_ : — = — oo - 0 tae = mg / sien ‘ > to ~ 
Se ~ af “ er ' oun a . - j ~ - ¢ “ —e! 
. — ~ es 4 ne : ° Z | 
= -- — 
~f aoe . - = 1 f % - 
: 4 f ’ — - ~- on ; 
~ wt “ “ e con - ~ = " ~ r P Re : : 3 
. aed at - . P ys a f o- - = 
f ~! a , = : = - ’ - - 
ne - : 
a = - * A ate 2 = 'y - 7 7 : 
- . — ~ - — ; — _ | | 
| | : , * . 2 * a 
: ; ° s + . “ . 
; ; , 4 . 4 
: , ’ * * 
. , , * 
, 


et ee a 


. — # o 
F 
é 
. 4 
E 
Py 
. pe 
a 
, ) . } ! 7 , : " ‘ss . sion +5 . “ 
* wet icave of the DankKrurtcv court oO proceed for the 
~ ' , i 
lin secti 1 T understand ¢] 
, : ‘ - } = ‘ , 
“ purpose stated in section 5,106 \nd | understand the 
. ta ths : } on? ont t serait? : : ] 
7s court toh pid gone cl cSUbS? j imnfavol 1 «l Creaiwor, Ppena- 
; } 4 ’ — ‘ — . Ree , — » enact Pecocwes f 
- me the inkru; c\ pron GUNS i) a SU ) oun be Ore, 
] on ¢ | i + ¢ ] .% : : ; S coet +} i] | +} ‘ } k 
lll * nas ONLIV Le Lite d Perealth } Stal ed, dithougn NC DWNA- 
. . ' ‘ : ‘ . } . . ~ 
*“rupt mav have failed to ippiv for a stav,and no express 
} . ; ‘ hy | , ' ' 4 . + ? *\" “d } * 
site i\ 7" ee | tras ‘ i~ 2 » 4 iLO 2209) Oe oe ee | lt) Lilt 
* 7 , 
¢ , ’ | ’ + ; 
“ suitto judgement. In vds, the fact that the judg- 
“~ ‘ 
. , ‘ © | 
“ment is rendered unde ich circumstances, of itself, 
! , ] ] 7 +? | ” . j ? ws 
"= THAACS SU b «lt PLE ith s') is 3S Cilla a ! under 
~ i 
‘ ~ ~ / 79 : 
sii oo | O07) - 2 
ort ; 
/ , , / 
| e* / / ; j f / / j fj fii ‘ } (p / | l wird / } 
J , ‘ / 
Solpect amounts l sulk oo sail to jlide- 
és cul. J), ai ; ‘ fey fj 
™“~ 
; , . ‘ , ¢] } . . | } , 
| nes Follow ny what 4 Ove the law iS declared 
Rant 
‘ ‘ \ f ¥ s | ’ ; thy " anti TT ’ ’ vl 
‘ li} 4 , ‘ . i i i ri i Figaey ( og cille 
‘ + , | ] ‘ 4 | ste . t 
«= “operation of the yu ne! cred in the acuon Ol @s- 
i i" 
; i) ‘ ] ae 1. +} ‘ 
ses v// if ] fii (I (it iNT I a mae) il Liat dMOUD, 
i 
" ‘ ; r , 
* OT Is ¢ HT}. «tS «hf U i‘) "THUiS As tL COMSEQGUCNCE 
’ : ' ” 
* Tne 10 PHICTI Iss | CciCcin. Wi i by released hy cl 
-—, i 
} Baal ond ‘ : , ] i Ie ° i 
** (iTS4¢ Pyare Ciidi \ he | Stans (] aeet ee IS gi 
} ‘ 1 ‘ . ‘ ’ ’ _ ’ f i. } , 
* Creadilor Mat oF SU mtercs ' : phates LOll OL CISC iad Toe J 
-_ 
‘ o] ; ‘ ! ’ , , 7 
ue cis | I ' > i 1 ) ‘ oe (ji) 
if In lj ( }) . Shiu i] F. rae N Ria 
, } - \ ‘ } ” ’ | . : 
| 5 4. Ci ‘ cit (] I IO, 7 + i} ‘| ti 4 i ™%\ « To a” ne })! tilti- 
. . } in @ + ee +] ] Smee ae f 
tir commenced fil i icF.Lins he defendant ‘jl 
a , ‘ ] x = } , . ] * ‘ 
a (Ch (ona AoOLe. nad vi . £20 j {) lined judaement 
. + y, 
" e ° i 4 * ' ryecetrt rr ’ , ‘ ° . \ny } —_ a ~ 
1) ( | ii ' Li ‘ ; a rs ii) pil s ; ly I 
: ; « 
~~ = i . 32 I I 
| ‘ 1)] & : 7 ' ‘ ’ ‘ es oo sate u i‘ 1} 
] \T j 
imssued on j aCe Cc \] b 4, ‘o ) Voici Was Te- 
} ‘ ‘ ‘ 
tur \ ide | » | ote) ‘ | i \ ) t i trie! i fii] Vii tak T} 
i . 
, 
‘te = * ' ‘ ‘ 
In ne CiUst Litdiil Nla Re IO, » Vien Tics i ¢ Wiis eiven 
i « 
i= 
* 
: “ 


! - : } ] ry 2 ‘ +} : 
Mave to wsue another execuuon. ()n tne nearing ol Liid 


. - . . * , ’ ’ ‘ 1 } } ‘ ae 
motion before pe? 1iciie, THe defendan pleaded the dls- 


, 
‘ , P ! ; 
charge in bankrupteyv, which. th ourt held to be a valid 
i 
’ f , ‘ ‘ as ‘ , , 11 
CiC it Ts tT) ‘ l .. ii »\\ { ‘ Aci tT] it) SSut. Lit 
pram LT yyy Bing 2 
2 
. ‘ . ‘ - ‘ 
omire, ©. f., p 245 - Two rections are otlered to 


bf 


-the defense. which will be successively considered: 


. z ° ] j lv¢ : m . , } " 
“ horst. [tis argued that debts existing at the com- 
* ‘7? . sey c +} " bya ] ' i+! } ‘ 14 iy ‘ ] 7 : *s> 
WMCNCeM 1} (ji Lit UCEENT Ay ‘ Proceccine al . ar LT 


} : a ' ret , iF . 
“provable against the bankrup s estate, and that the 


ee : * a a ’ , - . } : : 
“pints depot dbemg merged my tine pu 


4 . ee to . ‘ ‘ 
self provable nor attected 
“by the discharge. It is true the bankrupt proceed- 
; ? ? i}, : ’ ’ f alae r ¢}, ; **% wet rT 
lon to the time of tiling the petiuion, 


and as of that date. the bankrupt s estate 1s ipportioned 
his credit hj eta lees oe eee Bae 
* amone IIS CYTeCCUllors, is future ACQUISITIONS dod HWadDmLIeSs 


* are i no manner involved. 


. } : | " 1] 1 . ‘ is ' 
Peverai cases have been CcCalied to our attention to 


} o] : ma : ‘ : ae bs ral ae! os ea j 

+ show that the etlect of this merger is to create a new 
| : . , ] ] . ‘ ’ ] 

“* debt which can not partucipate in the dis ribution of the 


‘ hts ' ’ ‘ . 

“estate, and is not discharged by the tinal decree. It is 
, | } . . 
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“In Mizell v. Moore, 7 Ire., “53, (decided in 1549, un- 
“der the act of rSy1.) This court held that where the 
“defendant pleaded a set-ot! of certain bonds which he 
“afterwards reduced to judgment, the plea was defeated 
“ because the set-off did not exist in the form in which it 
“was pleaded, nor could the judgment be made available 
“in its stead, for the reason that it did not meet the 
“ specifications of the plea, and moreover, did not enist. 
“when the plea was put in. 

“These decisions all proceed upon the niceties of legal 
“pleading and rest entirely upon technical rules. They 
“fail to recognize the spirit and purpose of the act of 
« Congress, and the reasoning by which they are applied 
“to cases In bankruptcy is not at all satisfactory to our 
“minds. This will appear from an examination of the 
“provisions of the act itself. 

« No creditor proving his debt or claim shall be allowed 
“to maintain any suit at law or in equity, ete. (Rev. 
+ Stats. U. S.., Sec. 5.10 

“To entitle a claimant against the estate of a bankrupt 
“to have his demand allowed, it must be verified by a 
« deposition in writing under oath and signed by the de- 
“ponent setting forth the demand, the consideration 
‘ thereof, and whether any-and what securities are held 
“ therefor, and whether any and what payments have 
“ been made thereon. (Rev. Stats., Sec. 5,077.) 

«The form of proof is in strict accord with the law, 
‘and no claim will be allowed without the necessary 
“oath. Itis required not less to support the debt where 
‘evidenced by the bond of the bankrupt and where re- 
‘duced to a judgment even, than where it rests on parol 


+ proof of the contract on which it is founded. It ts the 


, 


“ debt itself. not the form it may wear, which shares in 
“the division of the estate, and which 1s affected by the 
“ discharge. The debt when once created remains one 
and the same through all the changes it may undergo tn 
the evidence to 8) pport tt. I is t] relation of debtor 
‘and creditor on which the b inkrupt act operates. Tak- 
Ing the estate of one and ! ropriating it to the demands 
“of the other and PuUtTING an end to the relation itself. It 


is not a different debt because previous to the yuadgment 


the evidence of it ¢ ONSIStE cl iN) the debtors hond., hut the 


a 

“judement simply and conclusively establishes its legal 
. ai 4 a : me 

“ obligation Phe bankrup law imats practical operation 


, 


is an equitable system, and as a court of equity regards 


* the indehted the easential element ta he - 
tHe mMacoteaness AS i CSSCTtIal CicmMHcn iq) I CONSTIG 


“ered. and not the form inswhich it may appear. Phe 
_* . 


} Per - : } a ar | . 
“ techoical rules of predadine, ang the evidence a] phoabl 


thereto would in a great measure defeat the bencticent 


a 
° 


“ purpose of the law. af allowed to control tts opera 
iy 7 wee) : ‘ 
“tion. and are obviously not within the = si one: of its 


Dron iIsion 


t 


~ 
~2 
os 
~ 
ae 

. 
— 
— 


lt may be further succestec, as an AansWel 

“6 orate ryt t| ‘ hy . },3 lel ‘ hy "1 : ty ¥ | 
gpumern wut othe «Old Gendt Decomes extinct an tt 
“new debt is created by the judgment, that if this were 
és ' ee ly PB Re sae : ] ‘ . 
so, It Would De ditiicuit to see how a voluntary assign. 
“ment of property could be successfully assailed by a 
“creditor. As the assignmentis valid except as to existing 


‘creditors, or unless made with an actual fraudulent in- 


* 


“tent, the verv act of prosecuting his clatra to judgment 


‘in order to subject the property. to his debt, would 
“defeat the purposes by extinguishing the debt itself. 
= equally unreasonable IS it. .O hold al debt to he de- 
“stroved by the yuadgment, and which co iclusively ascer- 
“tains and established tts existence and obligation. 


ae es 


“We donot assent to the reasoning contained in the 


cases cited, but-concur in the numerous adjudications in 


‘which a contrary doctrine is maintained. We will refer 


to some of them. 

“In Highman v. Devereaux, 65 N.C., 355 (decided in 
i871 under the act of 1857), this court decided that the 
identity of the debt described and secured in the mort- 


‘gage was not destroved by the taking of a new bond, 


unless such was the intent of the parties, and that it 


‘ still retained its mortgage security. 
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careful examination of the English and American 


‘authorities. the court arrived at a conclusion which 
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On. independently of the authorities to which we have 


‘adverted. that a sound construction of the provision 
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‘when duly granted, reguires us lo hold the certincate to 
‘he a bar to a debt existing when the petition was filed, 


‘notwithstanding such deht had passed into judgement. Mt 
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the act intended should be discharged. And it is added: 
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tunate bankrupt subject to a great portion of his debts 
after every dollar of his estate had been faithfully de- 
voted to their payment. 

“In the notes on Bump’s Leavy and Practice of Bank- 
ruptcy, Sixth Edition, gtr, the principle 1s stated with 
great force and clearness, and supported by numerous 


citations: *.A debt upon which judgment has been ren- 


‘dered since the commencement of proceedings in bank- 


ruptcy may be proved. Zhe debt ts not extingurshed. 


‘The instrument, contract, or obligation upon which 


the debt arose is extinguished, but not the debt. 


The debt remains. If this were not so, the judgment 


‘would destroy itself by extinguishing the very founda- 


“tion on which it is built. The debt was founded on 
“contract; it is now founded on judgment; but itis the 
“same.sdebt. A judgment operates to extinguish a 
“debt only when it produces the fruit of a judgment. It 
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‘is a security of a higher nature; it is still but a security 


of a higher nature. I[t is still but a security for the 
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original cause of action. The theory that the debt ts 


‘so merged as to be extinguished, has no application un- 


‘der the bankrupt act.’ 


‘Concurring in this view, we are content to rest our 


‘decision upon the clew and forcible reasoning by which 


‘thev are supported We do not wish. however, to be 
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‘understood as holding that the voluntary execution of 


‘a note in place of a previous habilitv. would not ex- 
‘clude the claim from the class of provable debts, as well 
‘as exempt it from the operation of the discharge. This 


‘being the substitution of a uew security by the act of 


hoth partes, such would undoubtediyv be the result. Our 


‘ opinion is contined to the case of a debt reduced to judg- 


‘ ment. andthe facts befere us. It will not be denied that 
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“the release obtained after judgment, may be pleaded in 
“opposition to the plamtiff’s motion, or indeed any good 
“and suflicient cause growing out of the matters since its 
“ rendition, shown why execution should not issue. We 
“do not see why the present defense may not be set up 
“for the same reason. If the debt has been discharged, 
“surely a court will not lend its aid to enforce it. 

“ JMificulties have presented themselves in the attempt 
“to get the benefit of the discharge, in cases where judg- 
‘ment had before been recovered and execution could 
“be taken out in consequence of there being no oppor- 
“tunity to plead it. 

“In New York, the court suggests that a remedy may 
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“ be had by application to the court wherein the judgment 
«“ was rendered for an order to stay execution perpetually, 
“or to stay it until the plainulf bring a new action on his 
“judgment, and give the defendant an opportunity to 
“plead But it is unnecessary to consider this, because 
“here the plaintiff is compelled to come into court and 
“ask leave to issue his executioa, and the defendant thus 
“has opportunity atforded him to show cause In Oppo- 
“ sition. Po * As the discharge does not operate 
“upon the debt ascertained by the judgment, it Is, In our 
“ opinion competent for the defendant to avail himself of 
a Pe ae are, there- 
“ fore, of opinion that the discharge may be pleaded and 


“ bars the plaintiff's right to have execution.” 
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do to say, as it seems to us, that anv of the qualities, 


; 909 er re ‘ 
icns oO} prio i@s, Incident lO a Valid and eXisung judg- 
a ae 

ment oF a court of superiol jurisdiction, adhered to the 

. ] .% ; ' fey " , Ba oe Lea,*l } " 

mere SKelelon of a ¢ Lt judgement, under which Un 
+? , . , x ‘ . " ’ : 

cL pp Mant Cciaims an ¢ pUIL DLE IILCKFeS!, SUpPeCriol to thi 

a . : ; ’ 
cb pp ices wmterest. in the real estate in controversy. 


;, :, ee 
* We are of opimion that a disch irge in bankrupte \ 
. 7 , = 
operates as a natural extinguishment of all pre-existing 
adebdts, Clams, Hhabiities and demands against the bank- 
, ‘ “"'S. » ewescelie Serene Pus , ‘ed wen ‘ hi 
Pupy Which were or night have been Prove AG allst Tis 


: } ] ‘ i. : Peg ee: eer ee . 
estate in Dankruptcy, ele) they have been reduced to 


». Easley v. Bledsvc, 3g Texas, 485, decided August, 


] | ] . Se | _—- 
rSS 2. In this case. the tacts were that a 1 lfment had been 


ndered on the 11th of November, 1875. against a person 


who who was 1n 


time of his adjudication, (Ac sedge 


fore Aris (f/s¢ tare. 


but finally all CAC 


Ings previously Set 


tw 


=~] 


bankrupt V, upon a debt provable at the 
eee 


Cle reMICHCE Oe 


, . / / j 


It was allowed to lay for some time, 


| 


‘cCuljpn was issued and the bankrupt hav- 


] . + | ae ' 
ured Is cis harge, tiled cl petuivion ask- 


, 
; 


: : ] , } ] {ing 
inh? that {| eexecution [De mashea, the collection of the 


“ther runction was sued out and perpe 


a : Ten Eee 
nd for leave to set up in discharge of 


rtiticate of the discharge in bankruptcy. 


can lanoy > n9¢re 4™0>°* 
ne PIN O Us id oe pret pee t fs 


ider only one of the grounds upon which 


‘ , } 


Dated: THe fact 


cs 4h ‘ ae: See *t ten | ees I ‘ re cage 
Hat appewec hac Deen Cischaryea mm bankruptcy altel 
»* | ? } . Bade a : : : ] ‘ i ‘ : | " ¢ ’ : 
‘ clavte ‘ [ hye 4 j ti it vil ()] tiie PLACE Ce Td an Which \\ cid CI)- 
* : ‘ -_ ly ; i thy , ois I) ot | '* i S ’ ag ls 4% : ’ 
jOINeC, By ‘ Lil tidal wait OAT UD) ee Procecainys + ¢ lt 
be } : +a Yt et ly + ,* ¢ ' ] ,% 2 ‘ ‘ ‘ ly ‘% ] + ] / ; 
‘arenes s Cam eee wis Eg bhi te bLie dh) VilS ODLAINCC, wna Aled 
/ F / ’ j 
+. ’ ’ ps, j ~ ’ " 
fit? sle ps fd f d / é } 4 / 4 / om 11} hie cC.itl { 
‘ s , ul | ’ , , 
“wherein it was rendered Che debt sued on was prov 
vad ly ] ly | evar yt ; , f ¢,/f , jj / 
cl if iJ ® | LT soa iif f A, / e€ # d 
re sCOule elu flxal Jut@iment until the question Of the 
. } J ? } a ] ~ ] \ } ‘ ] ‘~ | wo, 
* cle Dtor -~ Cis ii 7 ¢ - at 7 dita ) {i “tf Pili ( oe Ie 7 . . 
. ' , 9 . + . 
*Sec. 5,106.) If the suit could proceed to judgment 7 
* i 
. p. i j { rm al , . / ry 4 7 
‘ d d i : j ‘ P = }y hid j re 
s © ™ 
»** ; ; »} | ? } , i " ] } / 
Which amount might be proved in bankruptey a 
‘ i 
ne If t| ; yt } \\ ' | » €7F } ; | . ; ; ’ , 
1¢ Lit i ‘ i , ‘, (| =< ‘ cn" (| 4 - f fd + - 
; P ’ ; , 
** JP7% ‘lity \’ fa ih ecrsel CPs /} if oO j j f A, 4 } ” M. 
dd i {. vl) cv fF | ) viicl ) ’ ‘ | base ) ’ '} +} . 
ci1)¢ bcilill — aaP GEG <= . bia TQ) ctValll aeeae MW) AlhiV QOUaiel 
a ‘ . 
** . “soe fee, ’ ) ¢ | _% i 3 " ») " } : ; 
proceed) mF Gis al })i LCG On ag@amst the demand. 1/7), / 
’ s > , J ” 
** ° 4 _ ‘ ' ; 
oe ( ‘as > 54 lex. 4 a ey \ frail, 49 ex... st 
’ ‘ 
> > aa “*4 . ; ‘ } ‘ 5% ] 7 
but having hee } Gisch uy ce (| Lite] lt Sip wile 1) ~ ap YO) 
. ’ » . 
»* . brs. . .  bacr " ’ 4? . set e*¢rs eeuent #-« 
priate remedy was the one he pursued, viz., by injunction 
’ , - ‘ ‘ ‘ 
‘ , . “4 5 . - . " y ’ " _* *% 
‘to stay furthe procecaings upon the yucoement In such 


ao if 1s not improper for 


! . ' 
4) . 4 ‘ ‘ ss 6 — } . 
Ln COUFL LO INQUITe WLO Lhe 


~~ 


oe 


nen er 


ae ree Re, 


“= 


= « 
és 
“nature of the demand upon which the judgment was 


obtained. in order to ascertain whether or not it was 
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“provable in bankruptev and released by the discharge. 
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Flanagan v. Pearson, }- TeX. Be Wate v. Clark, 35 
‘Am. R., 262; Anderson v. Anderson, 38 A. R., 797. 
“There is some conflict of authority as to whether, in 


‘such cases the original debt or the judgment should be 


‘proved in bankrupteyv. (See Bump, Bankruptey, 508, 


* for the decisions pro and con.) Some courts, too, have 


‘held that neither the debt nor the judgment were prov- 
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‘able in bankrupteyv, and hence were not discharged by it. 
* Bradford v. Rice, 102 Mlass., 472, and other cases cited 
‘in Bump’s Bankruptey, 508. But the great weight of 


‘authority is to the contrarv. and such 1s the etlect of the 


“ruling of our own court in Flanagan v. Pearson, 42 
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2. Braman v. Snider. Circuit court for the district of 


Minnesota, October 22, 1554, 21 Federal Reporter, page 
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O71. 


The facts in the case are as follows: this was an action 


brought in the Circuit court for the district of Minnesota, 
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upon a judgment obtained in the 


State of New York. 


Supreme court in the 


The suit in New York was commenced August 8, 
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29, 1876. This judgment was set aside April 6, 1876. 
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of New York, decided May 21, .1886, Vol. 27, Federal 


Reporter, 507. As this case is short we give it in full: 
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» In this case a judyment was rendered against a bank- 
rupt after the adjudication and before discharge. A motion 
was made that the judgment be canceled and a perpetual 


stay of execution be granted. The motion was granted. 
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is Upon il complete rey ew of the authorities cited, and 
wie consideration of the reasons which hav ¢ led to their at - 
“cisions, | am satistied that the sounder and better view. 


‘and the one most in har 


as 


nony with the whole spirit and 


‘purpose of the bankrupt act, is that which refuses to con- 


“sider the debt as extinguished in the judgment, but re- 
‘ «er . | .¢ ‘ hy : tery ; er rT + yr ‘ },y] " , : st } > 
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uri 


‘bankrupt’s estate, and therefore embraced within the 
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operation and etlect of the discharge, notwithstanding the 


his case 8 not as thoucn the party had approved 


before the court in lowa, which rendered the judgment, 


, ’ ; ’ Y« . ’ ° | 
and thus had directiv attacked ‘thae mMdement itself, and 
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— 
had sought to set it aside and stay further proceedings on 
2 a ‘ : ° 5 
the ground that the obtaining of such jucayment Was an 
} tal slasritett manelener ‘ceed } 

uniawtul act in the plainutf, pending proceedings in bank- 
ruptcyv; that since service of process was had upon the 
| » . ’ | s 

defendant. as was the fact in the case at bar, the defend- 
ant had died, or became crviiler miorluis: that the as- 
signee, Who was his legal representative after such death, 


nore aa ie 
had never been made a party to the proceedir 


rvs: but the 
judyment having been rendered and a transcript taken to 
Dakota and sued on, the question upon the tssue simply 
was, whether at a elven time before that the defendant 
was indebted to the plaintiff. Ulaving jurisdiction of the 
question and the person, the court in Iowa had decided 


. . . | , , ™ 
that it was so indebted, and rendered the judgment. 
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Phe COUFL If Dak ta heid in effect the judyme nt in 
lowa bound the defendant on that question, and so long 
as he permitted that judgment to stand so long it must 


, , , . . ‘ . 
be regarded by other courts and in other states with 


absolute verity 


sf) 


But we are in the very court which rendered, raising 


questions as to whether the judgment shall be permitted 


. ’ } } ’ , » 
to stand in that court, to be held as valid elsewhere, gind 
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the question we bring to this court is whether that c@urt 
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decided rightly. 
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DECISIONS OF THIS COURT. i 
; Norton. (fs UEC, ee au 2er. D4 $8 ~. | a ; 

4 


era ded October. Io7t 


so. i 


¢ 
Switzer brought suit against Mary [fein and John flein 
in the state courts of Louisiana. Pending the sui the 


¢ 
defendants were adjudicated bankrupts. and their leank- 
J i 


ete 


PUrprte \ suggested, and Norton, their assignee, subst@uted 


in their stead by order of court. The assignee faaiged 


ce) 


appear, and judgment was taken against him by default. 


\ it] ee er } 1- s-saent hj a — bata ed ' 4 , 
AWETLIICT Lilt XUAN Lap nor HIS assiyNnee OODLAINeCdG a Sta) Ot 
proceedings or defended the suit in its later stages. 


\ great many questions arose In this case, but the. error 


. . ; ‘ . 1? an 
assigned which affects the case at bar is as follows: © That 


“ the at we Bow & in bankrupts \ divested the subordinate court 
‘of all authority to proceed further in the case. A 
though the effect of a bankrupt’s discharge on #iudy- 


ment obtamed pending bankruptey does no - cdi- 
{ 


_ 


rectiy, sull the court in discussing the question cf juris- 


diction of the state court. discusses and construg's the 


: ae : 3 
sections of the bankrupt act involved in the case gt. bar. 


CLIFFORD, |., page 359: * * «The assignee may 
“sue for and recover the said estate, debts and ‘effects, 
“and may prosecute and defend all suits at law or in 
“equity pending at the time of the adjudication of bank- 


| | ee : — 
‘“ruptey, in which such bankrupt Is a party, in bis own 
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“name, zz fhe same manner and wih the like eflect as they 
e6 micht have heen PP? seculed or defended Ay such bank- 
66 rupl.” 

“Except (page 300) where the amount ts tn dispute, no 
“creditor of the bankrupt is allowed to prosecute his suit, 


“whether at law or in equity, to final judgment, until the 
“Ou stion of the debtors discharge shall have been de- 
“termined: but the provision is, that if the amount due 
“the creditors is in dispute, the suit may, by leave of the 
“court in bankruptey, proceed to judgment for the pur- 


fascertainng the amount duc: in which event 


nies ) me © 
“the amount recovered may be proved in bankruptcy, but 
“the execution must be staved to await the determination 
‘of the question of diss harge. (I4 Stat., 527; ec, 32.) 


“Tt is suygyvested (page 362) that creditors having debts 
“provable under the bankrupt act are forbidden to prose- 
“cute to judgment suits at law or in equity against the 


es bankrupt: but it must be borne in mind that the pro- 


. 


‘hibition in that regard only operates until the question 
“of the debtor's discharge has been determined. Credi- 
“tors cannot sue the bankrupt, and recover judgment 
“against him, pending the bankrupt proceedings; but the 
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‘regulation in respect 
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to suits pending when the proceed- 
} r ] | - . : P . - 
“ings commenced is special, and should receive careful 
* consideration. — 
« Pending suits are usually continued, at least during a 
“reasonable time, for the reason that the Bankrupt Act 
“provides that any such suit or proceedings shall, upon 


-" application of the bankrupt, be Stay ed. if there be no un- 


] ¢ | ] : , . } * 

- reasonable delav. to awalt the Gecision of the bankrupt 
‘ , , , ‘ ‘ ° . ° 

“court as to the discharge Ol the debtor. Applications 


‘of the kind are usually ranted: but the same section 
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‘of the bankrupt act provides that if the amount due the 
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‘creditor is in dispute, the sult. by leave of the court Yn 
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bankruptcy, may proceed to judgment for the purpose 
of ascertaining the amount due, which amount may be 


se 


proved in bankruptcy, the rule being, that the judgmept 


‘ascertains the amount. but that execution must be staved. 


(f4 eon. Saws Rev. Stat... Sect. <.100. } " 
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* Nor does it nrike Inv dlference (page 4 3), that the 
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"assignee did nop appear at the trial, as the reg ord shoWs 


: ray hi Pr 
‘that he was notitied in person that he had been madg a 
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‘party to the suit. Hlaving been duly served will a 


‘citation in due form, he might have appeared, if he id 


‘ 


“seen fit, and objected to the further prosecution of fhe 


‘suit by plea or motion: but he silent! 
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v acquiesced tn phe 


‘order of the court.” 
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+“ Actions pending in favor of a creditor ip. 394). Ul ler 


‘such circumstances. at the time the debtor 1 adjudged 
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“creditor: buf the judgement recovered will be effectual 
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ment is obtained in one state @/fer a discharge 


‘tinal judgment to ascertain the amount due — 


Li. & R.c 280. oF April <. rSS6, decided t 


bankrupt, under the present Bankrupt Act, if no objec- 


tion is made by the assignee or bankrupt court, may, fue 


‘ 


‘notice being first cIVven to the assignee, he Saenteer sy Lo 


rail 


see ‘ wei : 
Operative only lo establish the validity and anount aA | L72¢ 
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+ Notice in due form having been given to the assighee, 


‘the pudoment mav be tiled with him. as an ascereain- 


‘ment of the amount due the creditor and as a bags of 
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‘dividends: fut 7/ as ctlectual and operaltye Oily for What 
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‘pur pose, the express requirement of the same sectton ef} the 
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>». This court. in Dirmock v. Revere Coppe Co., Wh It7 
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hat when 
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SO 


ruptey and a transcript taken to another state-and suit 


brought on it, the discharge in bankruptcy cannot be 


owe the debt, because that question had once been de 
cided by a court having jurisdiction of the parties and 
of this very question of indebtedness, and this decision 
had never been reversed. Although the question decided 
Is not our question, still as it is a decision of this ¢ ourt, 
we produce tt. 

The facts are as follows: Janu iry 13, 1574, suit against 
Dimock was commenced tin Massachusetts, on notes made 
in 1872. June 23, 1874. Dimock adjudicated a bankrupt. 
March 26, 1875, Dimock was discharged in bankruptey. 
April 1, 1875, judgment rendered: rst. No stay of pro- 
ceedings was obtained after adjudication and before dis 
charge. 2d. Although the. discharge was obtained five 


days before final judgment, it was not pleaded in bar. 


Suit was afterward brought on the judgment, in the 
State of New York, where Dimock sought to plead his 
discharge in bankrupte, The court held that it had 
been decided, by a court having jurisdiction of the party 
and the question, that he did OW? the debt. The decision 
was reversed by the Supreme court of New York, and 
again reversed by the court of Appeals: It was then 
taken to the Supreme court of the United States, which 


affirmed the dee ision of the court of Appeals. 


This court held that the judgment, so long as it was 
permitted to stand, was valid, and must be treated as 
such. 

The court say page §65): “So here if Dimock 
“had brought his discharge to the attention of the 


, 


7 Superior court (of Massachusetts) at anv time. before 


>> 


“attempted. The question before the Massachusetts 


© 


a 


© 


judgement, it would have been received as‘a bar 


0) 
to the 


action, aud under proper circumstances, even afler judge 


| 


ment, it might be made the foundation for setting it 
aside, and admitting the defense. Bay v. Wight, LID ¢ 
Mass., 426; Page v. Cole, 123 Mass, 93; Golden v.e 
Plaskopf, 120 Mass., 323. Nothing of the kind was¢ 
court for decision at the moment it rendered its judy- 
ment, was whether Dimock was then indebted to the? 
copper company. Of Dimock and this question it hade 
complete jurisdiction, and it was bound to decide it on 
the evidence before it. Its decision was therefore con- 
clusive, as much so as any judgment where the juris 
diction is complete. It concluded Mr. Dimock frome 
ever denying that he Wiis SO In) lebted (1) that day 
wherever that judgment was produced as evidence o 
he debt lf he had the means at that time to prove 
that the debt had been. paid, released or otherwise sat? 
istied, and did not show it to the court. he cannot be 

| Dee a : . ee 0 
} rmitted to do it in this suit: and the fact that the evi- 
dence, that he did not then owe the debt, was the disf 
charge in bankruptey made tive days before does no 
ditler from a payment and receipt an tull, or a release 


" Ss . ‘ . “* 
for a valuable consideration. 
e 


We are of opinion (p. 560) that, having in his hand 


i 


iS rendered 


a good defense at the time judgment w 
against him, viz.. the order of discharge, and haviny 


, 


lulled to present it to a court which had jurisdiction my 
of his case, and of all defenses which he might have 


~ 


made, including this, the judgment is a valid judgme@gt 
and that the defense cannot be set up) here in.an actidn 


} 
} 
i 


on that judgment.” 


. , , °9 ; , j 
/ . ‘ o £ Is .e Ff es . a — e © * ° . e 
[tis clear that until the pudement of te Massa = 
‘ ii ‘ 
ce 
o 


OI 


‘court is set wide Or ai nulled by SOME direct proceeding $3 
* dhal court its etlect cannot be defeated as a cause of ac- 
“tion when sued in another state, by pleading. the dis- 
‘charge as a bar, which might have been pleaded in the 


6s original action. — 


In the case at bar we seek to set aside or annul the 
udament | nth oe ding } he ‘+t which re 
yuGaumMent DY a Girect proceeding mn the court which ren- 
ae ; . too. the iudeme vas obtained 
dered it, and in our case too, the judgment was obtainee 
Aefore the discharge, and when the obtaining of such 
judgment was wul/az/su/, and not afler discharge, when 
the period in which it had been unlawtul to prosecute a sult 
had expired, and when there was no Incompatibility be 


* ; 1} 1] : ; . a 
tween the ordinary laws for the collection of debts and 


’ ? 
the b inkrupt laws. 
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Che Supreme court of the State of Illinots in its opin- 


one upon which there is a serious contlict of authority. 


We be: 


, 
a) 


~ oe | oe bf + gee 4h ‘ . . 
leave most respectfully to differ. he cases, 


when they are all dug out, present an almost un- 


ion says, in substance, that the question presented is i 
¢ 


broken array of authority from 1774 to 1850, more than 


one hundred vears. and when we consider the number of 


jud in this country and England during this time, the 6 


pecs 
frequency with which the question has: arisen, the dithi- 


e 
’ r l labor er ” ld statute d decisi é 
4 tl i\ ana bel YO! of ene! ‘ ie Cola Oi Me cl LILA ‘. LT ( CCISIONS, e 
j . ,_* 
the cases Opp sed to these, may he well termed sporadic, 
ana are fewer than would be expected, and ewer than aret 


, 


to be found on any other question equ lly complicated. 


We therefore, respectfully submit these authorities, 
forty-seven in number, embracing the untform decision of 
the ene lish courts, and seventeen of our own states, sly 


cases in the District and Circuit courts of the | nited 
‘ ~ cc | . of ie ) lecisive of the 4 
States, and one of this very court, as decisive of the yu SB 


tion of merger and the legality of the judgment obtained 


7 ’ * . s ty 
for anv purpose except as the basis of a dividend, pend 
ing bankruptey proceedings. We submit too, that the 

+7 ‘ . , ’ 
cases we present are well reasoned, ani they have the 


strength of the law and the argument upon their side. , 


, . . . . ‘ : ‘ ‘ 
In the ar le in this case before the Suprenje 
° 


court of [linots we assumed that the bankrupt statutes of 


. . . * . " - 
England, that of mS4yr and that of 1867, heretofore set 
. é 
‘ + . a : ] . } \ 4 
out on pages gO to T3 rnie, to be alike in eral etlect. apd 


; ¢ 1] i} : " "Yar : : .¢ : ] , “sa? ’ *ss 
cited substantially the same cases we have cited heretofore. 


but they were not separated and the cases arising under 


each law given as they are here. and no question of a dif- 


a | 
ference having been made by our adversaries, we dd not 


Pere 2 . , , yf Prere os. ls J ; a ) 
think > wuard against its beg made hy the court. But 


CSET ~ 


the opinion being filed we tind that— 


Our SUPREME COURT IN THE HASTE OF BUSINESS COM- 
PLETELY MISTOOOK THE PROVISION OF THE ENGLISH 
STATUTE APPLICABLE, AND UPON WHICH THE DECISIONS 
ARE BASED, AND BECAUSE A PROVISION SIMILAR TO THE 
ONE THEY REFER TO AND WHOLLY INAPPLICABLE TO 
THE SUBJECT LNDER DISCUSSION, IS NOT FOUND IN OUR 
STATUTES, REJECT THE ENGLISH CASES ALTOGETHER 


FROM CONSIDERATION, 


There ought to have been a motion for a rehearing 
and the court’s attention called to this mistake. It was 


simply a mistake. and all men are liable to them. “ The 


‘7 
if 
4 


tightest vessels will leak in drv times.” 


Our Supreme court in its opinion says, page 25, ante: 
“ We do not question the rule in England. It is uniform; but 
“ the decisions in England cannot be relied on as authority 
“here, for the reason that ‘hey are predicated upon a pro- 
“ 27s70n of the statute ( ft that CounLTVy which does nol exist 
si wn our bankrupl lac. The substance of the Slatule is 
“that if the creditor did obtain judgment, before final dlis- 
- charge, and lake the (Le Ltor ti exccutlion, Hike should he 


. , ; - 
oe . ° '? ee) fs , 
- bis fi /} ecd C/si Fiat Ohl, 


We must, therefore, look critically this time into the 
English cases and statutes, to see what questions were 
under consideration, and how they were decided, and 
what the statutes were, and upon what provisions of the 


statute these decisions were based. 


ry _ ae Sea? — + st? @ o , : — “se e484 
Phe English statute, of 1732, upon the subject referred 
to bv our court, avile Pale Q, prov ided that 


«+ Every bankrupt shall be discharged from all debts by 


“him, her or them, due or owing, at the time that he, she 


; : PRK Wee ee Tan all eee 
‘orthey became bankrupt: and in case any such bankrupt 
« . . ry 


. ee) _ ne } sien ee aon ee cies Site ania 1 £ ie 
“shall afterward be arrested, prosecuted or impleaded for ¢ 
’ ‘?} ‘ , -/ ’ ] . : | , 1, : . i oa sy * ’ ] 
‘any debt, due befor’ such time as he, she or they become ¢ 


7 ‘ . ot ! . i ; a ] * - ° . 
* bankrupts, such bankrupt shall be discharged. upon com- | 
“mon bail, -et 


é 
. 9 
the cases of Datetlours 


Prindie in r806; Scott 7. .Ambrose in 1814, and Dinsdale 


een i 
;? 
‘ 
2. Ikames tn rS20. These cases are givea anle pages 17 


1, i ase 
charg Phe rule v7s7 was made absolute ‘ 
au 

, 


| 
| 
| 


Blanford . Foot was an application to discharge @ 


] } ] 4] } 
bankrupt en custody upon a judgment, where the debt op 
. a : , ° : : eal b | . 
Which it was obtained was provable. Nothwithscanding 


a 


thas special proviston for the discharge of the person « 


“© 
a 


the prisoner mn the statute, the court did discharge hat 
; ’ ; ; . we ' . 

upon the ground that ‘Ae deO/ itself had been discharged by 
: ¢ 
bankruptey. 
In Scolf/ ve. Amorose the defendant brought a writ of 

, .-¢ Diss anita ‘ : ows ‘ mye } + + ; 
error in Parliament upon a judgment erroneously standing 


against him, and his writ was non-prossed, and fort 


} ce - —_ Se ; re i. eS ei } 

pounds awaraca advalnst Ai ius COSIS., Phe plaiatilt ISSUCAT 
: ‘ 
or f . , ’ A Se. ae iis 

a &. Jad. tOT tHe COsts and a rule W7s7 Was MAG ADSOLULC 
‘ 


oe . ce ee apes 
for the settine aside of the Wri for these costs. 


Welleti v. Prindle was a judgment, like the preset, 
obtained before discharge. It was conceded the judy. 
ment was discharged but costs were claimed. Lol 
Mansticld decided in substance that “the tail goes with 


the hide.” ; 
‘ 
8 


sb et te Sete al 8 sett a i | 


dy 


; 
? ‘ . : ry. es a4 i 
In /) ‘qs hid, v. /: ate Phe question (ts stated Dy the 
. { 
— 1 iii 
‘ ‘ . ° i és ] : } " } } ’ ? : } 
prac S counsel}, is whethe the defendant. in an 
> ts , - = “7. } . ] ‘ . ; » 3 } . . } ‘ } 
"aACLION OFF a OAll DONG, DG MMi OANATUYK, OVtwWween peat | 
’ ’ , ’ . . ° 
** ‘ ‘ " ‘* , ; t+? *% . i . " . ! oe i 
and Verdict, and ov } my his ceruuhicat after tinal juargy- | 
** ’ sey? bl 1; } az i é. } *, : . } . ?? sy ’ ' | 
men eISCGISCHATECU I »aamavces and Costs, Mme COUT | 
9 : 
} i, ee . 6 a ‘ ) | 

S.11Ci “" Ih (| tL Was ¢ rPetiC ted hefore Loe bankruptey 
4 
** +} } ’ ’ ’ ; ' " } } 
of the defendant, crore might have peen proved | 
; | 

“under the COM mMIssion | ms case was for the recovery 


’ ~ ’ , , } 
is , + s*% ; . 4 ' *; ; " ~—* 
sherith and which was paid the day of defendants arrest, 
1 +] Ty Wine 
| * | ’ : ‘ > , 
aeeele. Lil ti t\ {) . * ‘4 * | me il A ee ti) Li LUSOLULE cl 
} I . ; 
, ’ ° « + ¢ Z ' 
rule as? for e res on ot the money 
r 7 By ‘ . : { 
; . _ * } ; 
Ph ba pig ] .* , ‘ i ‘ ‘ . ll ] i i i — Sara | Pe Os 
~ } ~ ' / } 
. _~- . ’ :% 
rSOQg and F825 8 our, pages TO, II and 12 erie, ana 
} oe , 7. ‘ ‘ ‘ _~ 
whic a <i { = 1] : ap ij we 2 {) ‘ ict oft iSO . 
ey ryt +} t +} ‘ (yt - } ') ‘ ‘yt ert | ' “ } urge 
‘ ng Lebat a i i . _ ii i , iit tii { ib«ti t 
‘ ‘ 
+) — } ' } ‘ } 1 ] ‘ 
of Le Gemenadntl Wier irrested. While ours does: not}, 


. i aa ” | onl . ’ — . ” ) “te - 
are those of 1). VIS Sshapieyv. Barrow 2”. Pole and 


In Davis v. Shapl plamntil obtained judgement on sult 


; 


chareve was ssucd \; 1820 C)n thre 20th day of NIay 
, 5 , , . , , 

‘ ' ‘ } 'T t) j ree \ 

aICVY WalS Wt ] ‘ MOLa er tl SiTiCt 1 { SUtdct! { d 


i 4d i ‘ in 
defendant had complied with the bankrupt law, that that 
law discharged him from the debt, and he would not be 
discharged if the plaintiff had th right continuously to 


In Jarrow v. £ ieVV was made on detendant s 


oo 2 Pew eo. 
~ 


Qg> 


goods on a judgment for a debt provable and abisteal” 
before discharge. The goods levied on had been bought § 


since discharge. Lord Tenderden released them under , 


i statute precisely similar to that of 1867, which he 
6° ail 
J 
Humphreys v. Anfeht was for the release of the de-f 


’ 


} ty ae : ’ sr »f 
GUO S Of) pale - 4 Tdlitc. 


bs TTT: ey 


’ : " ; a . : 4 
fendant from custody for a cause vol spectned in the statute 


as a ground for release. “Tinpary, J., took a broader 


view of the question and discharged the defendant, say- 


‘ 


inv, in substance, that a statute precisely like that of 1867, 


. , . + ’ P 4 ] + oe } . = 
and which discharged ihe defendant trom the debt, Facts 


ata 


1 ae . 4 | he . - eer ? 
*-As 2 COM pt Le discharge from the time it was evranted, 


The learned judge therefore discharged this defendant 


: _ : ae eige Mpa 
when the statute did not especially authorize his discharge, 


4 


* 
2sese @@Be e- 
‘ah a a eMapeataey,. 0 i Bt il eat 886 i: 


~ 
-- 
_ 

. 
sd 
os 


but because he found him imprisoned for a debt wt 


he did not owe. 


--ewwo 
4 
| 


The English statutes, therefore, provides the defendant 
shaiP be discharged by certificate from il] debts whiclt 
were provable.) Our statute provides the same thing: 
The English statute provides for the release of a mag 
arrested, upon final process. We cannot arrest a matt 
under final process, and therefore we haye no statute 
to release him. QOur various constitutions which prohibit 
imprisonment for debt, take under our system, the place of 
the English statute discharging the defendant from arrese 


for debt. 


The remedies in England upon a judgment. ordinarilf | 
were two-fold—a levy upon property of the defendant an | 


his arrest inexecution. The effect of the statutes was tb 


take away both of these remedies in reference to deby 


provable and pending the bankruptey proceedings. By ail 
‘ ‘ ; ] . sce ‘ 
these statutes the defendant was discharged from the 


‘i. 


ead ET sy 


()i) 


debt and the arrest in reference to such debts. Is 
not the legal effect of our statute the samer In England 
age een ;' a orced.1 —_ as . 
It was not unlawtui to proceed, but all the benefits of such 
procedure were cut otf by releasing the levy and the 
yer f th, . ] f . ley ey? « mmoer “ GenOan : Bas 
} erson oO we? adekenadant: under our statute it 1S made 


unlawful to proceed at all. 


Again: such a statute releasing the defendant was un- 
necessary even in England, because, as has been held by 
their courts, the defendant was to be discharged from ar- 
rest, and the essence of the reason was that the court 
found him imprisoned by law for a debt from which the 
law had released him, and therefore he ought to be dis- 


charged independent of the special statute. 


The reason, therefore, of the five wise men of Ilimois 
who made this decision (two dissenting) is a crooked 
stick in the wood-pile of this investigation. Boys would 


nds Wy, “ didn't read ‘em:” and we may 


~~ 


laugh profanely ; 
be pardoned for indulging our most dignified smile and 
sugyvesting that the examination of these English decisions 


Be ] . : **% ts : ] 
WiaiS slightly SU Pete tedl, 


Our Supreme court also adds, immediately following 
the quotation just commented upon: 

“Tf our bankrupt law contained the same provision as 
“that of England, then the decisions might be regarded 
‘as authority.” 


‘ 


That is, if our law contained a provision to the effect 
that a man who cannot under our system be arrested at 
all, shall be discharged, then light would be thrown upon 
the question of the right to obtain a judgment pending 
bankruptey, and whether that judgment should be paic 


in full out of new assets. 


js ee 


LOO 


We most respectfully « onfess our failure to see how that 

- " — : : as Saat ‘ . } | a ot ; : , 
provision, if it were in Our statute, would throw any 
F 


} 


ht on the qugstion we are discussing. 


i} 
- 


WWUR STATUTES ARE ALSO IN LEGAL EFFECT LIKE THE 


' 
, ‘6 
ENGLISH, IN REFERENCE TO THE RIGHT OF THE DE- 
FENDANT TO STAY PROCEEDINGS PENDING BANKRUPTCY, 
| 
IN REFERENCE TO DEBTS PROVABLE. ' | 
, ! 
The provision of our statute ts: 
, | 
“And such proceedings shall, on the application of thef 
“bankrupt be stayed,” ete. ' 
The legal effect of this provision makes tt IM perative 
on the court to Stay proces dings when requested, but it sg 
optional with the bankrupt whether or not he will ask 
such stay. It might read: “If the bankrupt shall make 
‘application it shall be imperative upon the court to grant ) 
tp] bX att Li bhatdi UPA a aid } ; SF 4 4 —_ ‘ ] ‘ ot 


_ “eT : : : +1 ‘ 
“the stay,” and the question is, if he shall, for any reason,e 
“i 1 4) .* mae 7 3 } ‘ By ‘ lt ° 

lau to make the appieation, Goes he lose a right llO- 
: ‘ 


gether, which is given him, provaded he weil compiyg 


A ‘; , " j od / ’ } Foy» , . } ‘ ¢ / f « 
Wish othe) Gia dither fia COMA i. of i fis as | fidtic. uport 
ff 7 /, /) io Fs jf cif dis Ja) Ve de Ded; is 
1% Fee i i? fo, fa - . ‘ , i / aif ‘ ¢ 
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13 ' eine: date ike an eee ee — 
POVOLON compired with all the conditions of the: banK- 
a ae : : er : - 
rupt law, in fact. The court having jurisdiction of hiss 
person, and of this question, found (see page 10, ante), 
that he had + conformed to all the requirements of the 


‘law m that behalf.” and havine found this. it released 


-, 


on ia 
him from all 


a 


° 1 * ? ; oy 
ebts CNisting oO tne Fsth Gay of April, A. 


~ 


ne y ei. a ae Be és i* , Zs ~e-e oe " : : sles > 
[). LISTS, the date of his QapyUuaICTac_ion, in which Is include 


“er ah See + 3 eae 7. — 
this debt. Phe law provides that this certificate shall b 


conclusive cy idence of such compliance. Now, it is con 


, 7 ,. . * . we. P e 
tended by the defendants in error that this ceruticate 1 


a @ ape cet-o 


IOT 


inoperative, because Boynton failed to ask for a stay of 
proceedings, notwithstanding such defendant prosecuted 


this suit to judgment, when this verv statute positively 


prohibits him from doing that very thing. 


Our tirst answer to this position is, that the English 


statutes in reference to stay of proceedings, contained 


a provision in legal effect similar to the = statute of 


“~ 


1SO7 


7 \(aule paige I3)3 so that all the English cases 


+ am) ‘ 

given above are on “all-fours,” lke the present case’ 
The english Statute ol M732, Page 9 anle, provided: 
+ And in case any such bankrupt shall afterwards be ar- 
“rested, proseculed or smpleaded, for any debt ~ provable, 
such. bankrupt shall be discharged upon common bail, 
and shall and may plead in general that the cause of action 
did accrue before bankiruptey, and may give this act and 
“ the Pee tal maller im evidence. Dropping the provision 
in reference to imprisonment, we have it, that if) such 
bankrupt be prosecuted or impleaded, he may plead in 
general that the cause of action accrued before bank- 
ruptey, and may give this statute, which provides for his 
discharge from such debts, in evidence. These provis- 
ions, with the CPTI ral provisions of the whole act, gave 


, 


him the right to stav proceedings. 


The statute of 1825, page rt anfe, contains the same 
provision in reference to the discharge of defendant from 


arrest: and the Sime rig 


ht to plead the statute in answer to 


such debt, the language being, if he shall «+ be arrested or 
“have any action brought against him.” In these statutes, 
therefore, it was not expressly made unlawful for the 
plaintiff to proceed with his suit, pending bankruptcy 


proceedings, but the right was given the defendant to 


obtain a stay. and therefore these statutes are hkeé that of 


1867 in legal effect, upon the point we are discussing. 


7 EI Sei sag Mee Mp Ra ae ES gee * 


LO 


The English cases, therefore, are an answer to the po- 
sition, that if the power or privilege of obtaining a stay 
of proceedings is given to the bankrupt and he fails to 
exercise such power or privilege, and fails to obtain such 
stay, he loses the right of discharge from the debt in 


quest 1¢ Nn). 


The statute of 1541, pages 12 and 13 axle, omitted 
the provision previously given from the English statutes. 
It contains no provision making it expressly unlawful to 
prosecute a suit against a bankrupt pending his” bank- 
ruptcy proceedings, or giving the right of stay, but simply 
Provides that he shall be lischarged from all his debts, 
and that such discharge may be pleaded in avoidance of 
all his debts. Under this act arose the sixteen cases 
above cited, in which the party did prosecute his suit to 
judgment notwithstanding the provision of the statute for 
his discharge, and in which the court released the defend- 
ant from the operation of such judgment. If a provision, 
for the benent of the defendant, had been insrsted, to the 
effect that he might protect himself by obtaining a. stay, 
would such provision have acted as a limitation, and a 
lessening of his rights, under the statute. Then comes 
the act of 1567, which enlarges the provision for the pro- 
tecuon of the bankrupt, by making it unlawful to prose- 
cute any suit against him, and which makes it imperative 
on the court to stay all such proceedings on his apphica- 
tion, and which discharges him from all debts, provided 


he complies with other conditions of the statute. 


s 


Sa 


NONE OF THESE EXPRESS PROVISIONS OF THE STATUTE 
FOR THE PROTECTION Ol hiik DEFENDANT ARE NECES- 
SARY, BUT THE COURT WOULD GRANT HIM THE SAME PRO- 
TECTION UPON THE DOCTRINE OF THE CONSTRUCTION OF 


STATUTES, WITHOUT SUCH SPECIAL PROVISIONS, 


Hlow does a man get the right to sue his neighbor, and 
prosecute his suit to judgment. and sale: Certainly from 
the law. Repeal all law and he would have no such right. 
The organization of courts and the remedies therein pro- 
vided are all the results of law. Now these laws being 
In existence the legislature steps in and provides that any 
person entangled with debts may be adjudicated a bank- 


rupt, and that the ivW WW i] take ( harge of his etfects and cli- 


vide the proceeds Cagual iy dmong the creditors, and dis- 


| 
charge the bankrupt from the harassment of them all. This 
general s\ stem Supe) sedes the former race of diligence be- 
tween individual creditors, and 1s absolutely repugnant 
to the existence of such a system. Being repugnant 
the two cannot be in force together. If the right to 
sue and prosecute his suit remains to one, it remains to all. 
After the new system has come tnto force, if then the right 
to have judgment, and execution and sale to one and to all 
remains, we would have one system which should take 
alla man’s property from him and sell it, and give the 
proceeds all to one creditor. or in order to the most 
diligent, and another which should at the same time keep 
all this property 7” custodia /eg7s, and sell it all, and give 
pro rata to each, and discharge the defendant. Nothing 
could be more inconsistent and absolutely repugnant than 
these two opposite provisions. ‘They could not both be in 


force and operation at the same time. 
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Now it is a principle of construction that when two 
provisions are thus inconsistent and repugnant, when 
they cannot both prevail, the last repeals the former, 
so far as this repugnancy exists. Again: When a special 
remedy is followed by a general revision of the whole 
subject, the revision must prevail over the special reme- 
dy. Therefore, without a special statute authorizing his 
discharge the bankrupt would always have the right to 
apply to relief from arrest, or > a stay of any 
proceedings being prosecuted against him, without 
a special statute authorizing such stay, and by the 
introduction of the bankrupt statutes and the facts in evi- 
dence, it would be the imperative duty of the court to 
release the prisoner upon the ground he was already dis- 
charged from the debt, and to stay the proceedings on the 
vround of the incompatibility of the two remedies and of 
lis duty LO IVE cthicacy to the last. 


UNLAWFUL ACTs. 


What shall & man gain, before our highest judicial tri- 
bunal, by prosecuting to final judgment a suit he 1s pro- 
legislative authority, from prose- 


hibited. by the: hivhest cy 
cuting at all, or what shall a man profit in law. before a 


‘ 


court. by an unlawful ; 


Qur opponents sav the measure of his protit shall be 
the full measire of the judgment thus unlawfully ob- 


tained: we say. nothine. 


= 


‘ 
In no department of the law is a man rewarded for an 


unlawful act. Tle is not even entitled to legal protection 


while performing it. In the criminal laws, an unlawful 


ict becomes a crime. n the act. if lawful and ac- 
companied by tl ae uences, would not be a 

crime. 
In Illinois, for instance. it is made unlawful for a for- 
estate, except under circum- 
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IN THE 


Supreme Court of the United States. 
October Term A. D. 1887. 
No. 187. 


Cuarces W. Boynton, 
Plaintiff in Error, 


: VS, 
PLowpeEN H. BALL, 
y Defendant in Error. 


een see eee — 


MAY IT PLEASE THE COURT: 


We place before your Honors a concise statement of 
THE FACTS. 


At the September Term, 1865, of the Stephenson 
county Circuit Court of Illinois, in a proceeding by 


4 creditors’ bill at the suit of Plowden H. Ball and Edgar 
* F. Griffin against Charles W. Boynton e¢ a/., a money 
as decree was passed against Charles W. Boynton for 


$6,223.99, and awarding execution. 
| Record, pp. 4, 5,.6, and 7. 


After which decree Griffin departed this life. 
Record, p. 25. . 
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Afterwards, on 16th day of April, 1877, an action of 
Debt by Ball as survivor was commenced in said court 
on that decree ; summons was issued, and by the sheriff 
personally served on Boynton. | . 
Record, pp. 1 and 2 


Afterwards, on rgth March, 1878, at the March Term - 


of said Circuit Court, defendant Boynton was ruled to 
plead by the then next tollowing Monday morning. 
Record, p. 7. 


Afterwards, on 4th April, 1875, the defendant filed his 
plea of the general issue, and the plaintiff by seme/eter 
joined issue thereon. 

Record, p. 3. 


Thereafter, on 15th April, 1878, Charles W. Boynton 
filed his petition in voluntary hankruptey in the North- 
ern District of Illinois, and was adjudicated a bankrupt 
on that same day. 

Record, pp. 14, 15, and 16. 


The action of Jeh/ against Boynton on the decree 
stood without anything turther being done therein 
until the gth day of December, S79, when the follow- 
uz =proceedings between the parties were had and 
entered of record, to wit: 


‘“In the Stephenson County Cireuit a of the De- 
‘cember Term A. D. 187 


‘PLOWDEN H. BALL. as Survivor of lida’ 
‘FF. GRIFFIN, Deceased, Plaintiff, 


‘ 


d'S. 


- Debt. 
‘CHARLES W. Boyvn ron, Defendant. 


‘And now on this dav comes here into court the said 
‘plaintiff, by J. A. Crain, iis pert and the said 
‘defendant, by James 1. Neff, his attorney; and a jury 
‘having been by the parties hereto watved, and the issues 
‘hereim now submitted to the court for trial thereof, and 
‘said cause having now here been called for tr val upon 
‘the issues joined, and the court having now heard the 
‘evidence adduced, does now here find said issues for 
‘the plaintiff, and that said defendant is indebted to 
‘said plaintiff in the sum of six thousand two hundred 
‘twenty-three ;')'; dollars debt, and that said plaintiff's 
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‘damages, by reason of the non-payment of said debt, 
‘are the sum of five thousand two hundred thirty-four. 
‘"". dollars. 
‘Wherefore it is now here by the court considered 
‘that said plaintiff have and recover of said defendant 
‘his said debt of six thousand two hundred twenty- 
‘three 4%, dollars, together with his said plaintiff's 
‘damages, assessed at said sum of five thousand two 
“ ‘hundred thirty-four ,’,", dollars, and his costs in this 
’ ‘case; and that said plaintiff have his execution for 
+] ‘said debt and for said damages, together with his said 
’ * COSLS. 
? ‘Joun V. Eustace, Judge.” 
Record, p. 26. 


y Having been adjudicated bankrupt ‘‘on or about” 
| 16th April, 1878, as shown 4y Avs own affidavit, though he 
t had been personally served in the action and knew his 
suit was pending, he never took even the trouble to pro- 
cure the certified copy of the order of his adjudication 


g asa bankrupt, which he swears he sent his brother, until 
ie the 18th of April, 1879—a year and lwo days’ delay. 
1 > See Boynton’s affidavit, Record, p. 13. 


Qn 18th April, 1879, he swears he forwarded from 

Chicagy, to his brotherin Freeport, this certified copy of 

his adjudication, ** with instructions to hand the same to 
‘Henry C. Hyde, or some other attorney, to go into court 

‘and move fora stay of proceedings ;’’ that he did noth- 

ing further, and that he heard nothing from his brother 

until 20th December, 1880, a further delay of over eight- 

een months, when he first learned from him that he had 

done nothing—making a space of time, from the date 

he was adjudicated bankrupt on 16th April, 1878, to the 

{ day he heard from his brother, of /«o years ecght months. 


Record, p. 13. 


- That at the time he filed his petition in bankruptcy 
he resided in Chicago, IIls., and that the court in which 
said action of debt was pending was held at Freeport, 
Il]s., distant from his residence 121 miles by easy daily 
railway travel, and between which places there was daily 
nail and hourly or less telegraphic communication, 

Record, pp. 25 and 26. 
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He obtained his discharge 23d December, 188o. 
Record, p. 22. 
He filed this, his Petition for Perpetual Stay of Exe- 
cution, 25th March, 1881. 
Record, p. 11. 


A concrete summary of the facts, law, and question in 
the case at bar is as follows : 


tall brought his action against Boynton in a State 
court, and declared against him in an action of Deét on 
a money decree theretofore passed against him, upon 
upon which execution had never issued, to which action 
Boynton pleaded the gexera/ rssue, the plaintiff joining 
issue thereon. 

Afterwards Boynton filed his Petition in Bankruptcy 
in U. S. District Court for the proper district, schedul- 
ing, among his other debts, the decree sued on: and was 
on same day adjudicated a bankrupt; but he took no 
steps to apprise the State Court of his pending bank- 
ruptcy; put in no plea setting up his bankruptcy, nor 
took any measures or made any application for a Stay 
of proceedings in the State Court to await the deter- 
mination of the court in bankruptey on the question of 
his discharge; and nothing whatever was done by Boyn- 
ton after the filing his said plea of general ¢ssuein his case 
inthe State Court until over z7vetcen months had elapsed 
after he had been adjudicated bankrupt; when he ‘hex 
came into the State Court, and zvthout any intimation 
whatever to that court of his ig procecdings, 
actually joined the plaintiff Mm waving a yury and sub- 
mittine the case for trial by the ponte on the issue so frst 
as aforesaid formed ; whereupon a trial was then and 
there had, the issue found for the plaintiff, and Judgment 
rendered against Boynton; and soon after plaintiff took 
out execution on this last Judgment; which execution, 
costs having accrued on it, was returned xz//a bona. 

After a further delay from the rendition of the judg- 
ment of over /welze months, Boynton obtained his Dis- 
charge. 


Record, pp. 25, 26, and 27. 
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Ball’s debt was provable, but he has xever proved it 
in the bankruptey proceedings, nor has he in any way 
or manner ever connected himself therewith, or taken 
any part therein. 

Boynton, after a lapse of vear/y three years from the 
day he was adjudged bankrupt, now files his Petition in 
the State Court where this last judgment was obtained, 
praying a perpetual stay of execution upon ¢/, ground- 
ing his Petition on his Discharge in bankruptevy. 

The Circuit Court denied his petition ; whereupon he 
appealed to the Appellate court of that State, which 
affirmed the judgment; he again appealed to the 
Supreme Court of Illinois, which by its opinion, to be 
found in the Record, pages 38-43, affirmed the appellate 
court’s judgment ; whereupon he brings in this court 
his writ of error to the Supreme Court of that State. 


The Law. 
(Revised Stats. U. S. 1878.) 


‘Src. 5106. No creditor whose debt is provable 
‘shall be allowed to prosecute to final judgment any 
suit at law or in equity therefor against the bank- 
‘rupt until the question of the debtor’s discharge shall 
‘have been determined ; avd any such suitor proceedings 


‘ 


‘ shall. upon the . lpplr cation of the bankrupt, be Stayed, 


‘lo awarl the determination of the Court in Bankrupte Y 
‘on the question of the discharge, provided there 1s no 
‘unreasonable delay on the part of the bankrupt 1n en- 
‘deavoring to obtain his discharge, and provided, also, 
‘that if the amount due the creditor is in dispute, the 
‘suit, bv leave of the Court in Bankruptey, may proceed 
‘to judgment for the purpose of ascertaining the amount 
‘due, which amount may be prov ed in bankruptey, but 
‘execution shall be stayed.’ 

“Sec. 5117. No debt created by the fraud or embez- 
‘zlement of the bankrupt, or by his defalcation as a 
‘public officer, or while acting in any fiduciary charac- 
‘ter, shall be discharged by proceedings in bankruptcy ; 
‘but the debt may be proved, and the dividend thereon 


‘shall be a payment on account of such debt.’ Gnd ize 


“Sec. 5119. A discharge in bankruptcy duly granted 
‘shall, subject to the limitations imposed by the two 


gue 


D 


‘preceding sections, release the bankrupt from all 
‘debts, claims, lhabilities, or demands which may or 
‘ ad . | . ‘ 4 

might have been proved against his estate in bank- 


. e .* 
ruptcys 


Question. 


oo ] ] ** ‘ 3 . - . fe ' * ' 2 
[It will be readily seen that on the tirst above -stated 
}« vata’ P ‘ ‘4 ' > ] 1] etcacrl + « 1} . 4 i¢ . 
<A hove . j Cy Uie : itil Bots Ci ike 14 Aas PF aN ey mv peaele AILC I 
he had vone into bankrupt to make a timely Apph- 
~ i ‘ i 
Cation. : o' 1‘ jiLire | hy civary 4 ~ ClLiOn sl yw) (1 Stas ‘>t 
procecdinys ol tne State 4 ivi. Dit, OF Tie contrary. 
. } ‘ ‘ Aes 4] , . - , . —o1 . 
his consent to that court's turther proceeding with his 
aig ru ; or 8 all Be Sa Be ee 
case by joinine plaintitf in subsuittine it tor trial and 
} ~ i 
pa eg mney aa, Be ORE Ra . a : 
trving it in that court, resting his defense wholly upon 
} ° . ] +] 7 e ] " "= os are 1c] 907? , ] . 
other yvrounds, wherebDv ik owed Jiu VIIeMte tO De 
a : i fa. as nnn i ce 1 
entered avast himself m1 thut court, constitute such 
; Ml “ 4 ’ ene . : , . 
laches on his part that he cannot be now heard to set 
# 


up his Discharge as against the Judgment so obtained | 


, 

' | 

L.ilii- 

111 \ 
- 

‘ 

Led 


Sec. 14 of 49 Geo. II], Chap. 121, quoted by p 
tiff in error, p. 10 of Ins Argument, proliubits ¢ 
creditor who shall have brought action or imstitu 
suit against a bankrupt, on any demand arising frzor to 
bankruptey, or which might have been proved, trom 
proving a debt unless on condition of rel 
such suit or action. 

So, also, Sec. 9 of 6 Geo. IV, Chap. IO, quoted 
in plaintiff’s Arg., p. 11, 1s to same effect. 

Sec. 5 of the Act of Congress S41, cited by plain- 
tiff’s Arg., p. 13, provides that no ereditor coming in 
and proving his debt shall be allowed to maintain any 
suit therefor, but shall be deemed to have waived all 
right of action; and it declares as the effect of so 
proving all actions commenced, and unsatisfied judg- 
ments already obtained, surrendered. 

Sec. 5105 of the Act of 1867 1s to precisely the same 
effect. 

But inasmuch as Ball, the here defendant, has never 
proved his debt against Boynton the plaintiff in error, 
nor has Ball in any wav or manner connected himselt 
with Boynton’s bankruptev proceedings, it is subinitted 
»pthat all the above-mentioned sections have no bearing 
whatever on anv question in this case. 


‘ 


Sec. 13 of 5 Geo. II, Chap. 30, enacts— 


‘That if any bankrupt, who shall have obtained his 
‘or her certificate from the acting commissioners, and 
| ‘such certificate shall have been allowed and confirmed 
‘as by this act 1s directed, shall be taken in execution, 
or detained in prison, on account of any debts due or 
owing before he or she became bankrupt, by reason 


ta 


- ‘the judgment was obtained before such certificate was 
‘allowed and confirmed, it shall and mav be lawful for 
: ‘any one or more of the judges of the court, wherein 
\ ‘judgment has been so obtained against such bankrupt, 
‘on such bankrupt’s producing his or her certificate 
\ ‘allowed and confirmed, to order any sheriff or sheriffs, 
| ‘bailiff or other officer, vaole r OF keeper of any prison, 
‘who hath or shall have any such bankrupt in his cus- 
‘tody, by virtue of anv such execution, to discharge 
‘such bankrupt out of custody on such execution with- 
| ‘out payment of any fees or reward; and such sheriff 
‘or sheriffs, bailiff or other officer, gaoler or keeper 1s, 


‘and are hereby, required to discharge such bankrupt 
| - ‘out of custody accordingly, and is, and are hereby, 
‘indemnified from any action for an escape for his or 

\ ‘their so doing.” 


The 34 & 35 Henrv VIII, Chap. 4, enacted in 
1542, was the first bankrupt act. Its preamble 1s as 
‘oll 


‘Whereas, divers and sundry Persons craftilv obtain- 
‘ing into their hands great substances of other Men's 
‘(;,o0ds, do suddenly flee to parts unknown, or keep 
‘their Houses, not minding to pay or restore to any of 
‘their Creditors their Debts and Duties, but at their 
‘own Wills and Pleasures, consume the Substance 
‘obtained by Credit of other Men for their Pleasure and 


; 


‘delicate Living, against all Reason, Equity, and good 


‘Conscience; thereto e in enacted, etc.*’ 
: a ere i Pores ‘ a 
Kvery succeeding act up to 4 & 5 Anne, Chap. 17, 
- contained like severe denunciations against this class 


of delinquents. 


The original English bankruptevy acts all proceeded 
upon the theory that the bankrupt was an offender—a 


sort of gvas?-criminal, and created the remedy and pro- 


& 


cedure by bankruptey in favor of the creditors, who 


thereby proceeded 77 vem against the property of the. 


bankrupt. The bankrupt himself received no con- 
sideration from, nor had any protection by, those early 
statutes, and it was not until over two centuries after 
the enactment of the first of them that the bankrupt 
could derive any advantage whatever from his bank- 
ruptey ; his estate was seized and distributed among 
his creditors, but he received no part of, nor had any 
exemptions in, it; he could be sued, arrested, and 
imprisoned precisely as though no bankruptcy proceed- 
ings had ever been had, and judgments could be and 
vere constantly taken against persons then in bank- 
ruptey. 

By this last-mentioned act it is provided that if the 
bankrupt has fully turned over all his estate to his 
creditors, and made full disclosure, he shall have a 
certain allowance or Exemption, and shall also, having 
fully conformed to the act, be allowed a Certificate. 
This is the first statute giving either, and was con- 
tinued into the more permanent act of 5 Geo. II, 
~ Chap. 30, where, by the 7th section of that act, a dis- 
charge is given from all debts bv him owing at the 
time he became bankrupt; and in case he should, after 
having received his Certificate, be arrested, prosecuted, 
or imprisoned for any debt due before the time he 
became bankrupt, he was to be discharged on common 
bail, and might plead that the cause of action accrued 
before his bankruptey. 

As the bankrupt could be sued.at any time after 
comission issued, just as well as before, but he could 
not set up his Certificate until he had obtained it, 
judgment would, of course, frequently be entered against 
him pending his bankruptey upon his debts owing when 
he became bankrupt; so that out of the necessity of the 
case—-because he had no Certificate to plead to such 
suits, and could obtain relief in no other way, and upon 
the practice arising upon the 13th section of that act— 
the English courts, in some measure, did establish a 
rule of allowing the Certificate as against this class of 
judgments, but it grew only out of the exigencies of 
the case. 

Nosuch provision, or anvthing having even a resein- 
blance to Sec. 5106, is to be found in either the Bank- 
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rupt Act of 1r800(2 U. S. Stat. at Large, 19), or that of 
1541 (5 U. S. Stat. at Large, 440); consequently, any 
decision predicated on those acts has no weight, and is of 
little authority in determining the effect of, and duties 
imposed on the bankrupt by, this new section in the 
act of 1867. 

*y* . : . 

Phere was no way under the former acts by which, 
aftera person had filed his petition, and was adjudicated 
a bankrupt, he could arrest the proceedings or suits 
against himself then pending, or which might be after- 
wards commenced, until he could get a discharge, and 
plead it in bar; consequently the courts strained and 
sought in every way to qualify the effect of ** merger’? 
of an old debt into a new one, by judgment obtained on 
such debt after petition filed in bankruptey ; and, in 
doing so, they put it on the ground as the reason for 
their rule that the bankrupt had had xe opportunity to 
plead lis discharge. 

The court will bear in mind that this section was a 
new feature of the bankrupt law of 1867 ; it, nor any- 
thing like it, had ever existed, either in England or 
this country, and experience indicated, and justice de- 
manded, that there should be some mode provided by 
which, when a suit was pending against a defendart 
(as was Ball y. Boynton), and he went into baukruptey, 
that when adjudicated a bankrupt he could stay such 
suit until the question of whether he was to get a dis- 
charge should have been first determined. 

The act created this privilege and defense, which, if 
defendant had then interposed in this case, the judg- 
ment in question never could, on his own theory of the 
effect of his discharge, have been recovered against him. 
His duty, after going into bankruptcy, is clearly pointed 
out in /folden v. Sherwood, 84 Ill., 94, where the de- 
fendant, after verdict, suggested his bankruptcy, and 
filed his discharge, but did nothing more. 

It was there said that this was not enough ; that he 
should have made a motion, based on the evidence filed, 
of his bankruptey. But, say the court, ‘‘even if there 
‘had been a proper motion, it came (oo /ate, as the 
‘bankruptey had occurred some five months before the 
‘trial. Ifwe may look into the certificate of the register, 
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‘(the bill of exceptions not having preserved it), the 
‘appellant should have made his motion for a stay of 
‘proceedings based on the transeript (of bankruptcy 
‘ proceedings) before the cause was called for trial. He 
‘could not be permitted to lie by and permit the plain- 
‘tiff to incur the expense of a trial, and when it termi- 
‘nated in a verdict against him, “fev, for the frst time, 
‘ask for a sfay ot proce edings.”’ 

Now, it 1s submitted, that case decides this; for in 
that case the very thing the defendant wanted done 
was to s/ay the proceedings—stay the verdict from be- 
coming a judgment: he had waited some five months, 
and until a//ev verdict, and this court denied lus stay. 

joynton had been adjudicated a bankrupt over nine- 
teen months defore our judgment was obtained; and 
though he knew of the suit, did not apply for a stay on 
this suit, but he waits until fifteen months a//er our 
judgment ; and by his motion filed in this case, 25th 
March, r88i—a delay altogether of but two months less 
than three vears—now comes, and after we have gone 
further than the S4 Hl. case, got our judgment, and 
taken out execution, thereby incurring additional costs, 
now asks of this court to do in effect just what he might 
wave done on the rsth day of April, 1878, or even after- 
wards on the gth December, 1879, instead of submitting 
his case and going to trial, which, if done by him, the 
plaintiff would have obtained no judgment, been to no 
further trouble, nor incurred anv further expense from 
that day, 


The first case cited by plaintiff in error is Boteflour 
v. Coates, 1 Cowp., 25, where the defendant had already 
obtained his certificate, after which judgment on a debt 
prior to his bankruptev was rendered against him, and 
he was taken in cxecution; the English court in such 
case discharged him; and Jecawse those courts did so in 
such case, 1t 1s claimed the American courts must hold 
in like case the same way. 

As the discharge in that case was efore the judgment, 
the defendant could have then set it up by plea in bar 
of the judgment, but did not do so; vet the English 
courts discharged him; but it is obvious this practice 
could not, nor in fact ever did, obtain in this country, 
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where uniformly, since our very first act on the subject, 
the bankrupt having a certificate of discharge, has been | 
required to plead it. 

kellows v. Hall, 3 McLean, 282. 

/6., 488. 
“? Steward v. Green, V1 Paige, 537: 
VManwarring v. Nouns, 35 Texas, 173. 
Park v. Casey, 35 Texas, 537. 
Lemner v. Browning, 17 Ohio, 363. 
florner v. Spellman, 78 Ml., 208. 


Plaintiff's next case—//anjord vy. Froud, 1 Cowp., 
135—was, as the face of the opinion expressly states, a 
proceeding based on Sec. 2 0f 12 Geo. III, Chap. 47, tor 
continuing 5 Geo. II, Chap. 30, and ‘‘For making pro- 
‘zveston for discharging bankrupts in certain cases from 
‘ their imprisonment.” 3 

The cer/azn cases are found by reference to the body 
of that act, to have been | 

Sec. 2. Bankrupts who were in custody on or before 
25th March, 1772, for any debt due before commission 
essued, Who had conformed to the bankrupt laws, &c., | 
might, on petition and on their making oath that such | 
debt or debts did accrue before the issuing of the com- | 
mission, be discharged. | 

Sec. 3. Bankrupts against whom a commission had | | 
been issued before 25th March, 1772, who had submitted | | 
and conformed, &c., and who should, after that act had | 
gone into force, be arrested and held to bail or taken in | 
execution for any debtor debls due and accruing before the | 
date or dates of their respective commissions, Were, after | 
forty days from their arrest, to be on /s4e proceedings 
discharged. 

It is at once apparent that the special class of bank- 
rupts here designated, those having become such prior 
to 25th March, 1772, who had as vet obtained no certifi- 
cate, and who, until their certificate had been received, 
could do nothing whatever to preven? judgments being 
is rendered against them—w«xcertijcated bankrupts, as the | 
case describes them—as to such, 1f the law-making power 
saw fit to allow them, when taken in execution or 
imprisoned, on making oath that the debt or debts did 
accrue before the issuing of their commissions, etc., to 
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be discharged, certainly as was the fact in that case, 
even though a judgment they had no power to prevent 
had been rendered on the debt, they must neces- 
sarily have been discharged. It was a compliance 
on the part of the uncertificated bankrupt with the 
terms of the statute that discharged him out of custody. 
Under so sweeping a statute the court would, in the 
words of Lord Mansfield, ** hold them within the bene- 
‘fit of the act.’ 

And as to both these cases they are short and unsatis- 
factory, and it will be well to remember that no less 
eminent a Chancellor than Lord Eldon characterized 
them as having been formed without sufficient attention 
to antecedent authorities. 

tt Sumner’s Vesey, 654. 


We submit that the precedents established under a 
statute unlike any act of Congress ever existing here, 
establishes no principle that can be deduced from any 
bankrupt act ever in force in this countrv. 


The appellant claims that by Sec. 5106 %t 1s made 
unlawful to proceed against a bankrupt in a State court 
the moment he becomes such. by confining our atten- 
tion to but the first part of that section, it might so 
appear, but the whole section is to be read together, 
and, in so reading it, we see that no creditor is permitted 
to proceed to judgment, provided the bankrupt sees fit 
to stav hin. 

In “yster vy. Gaff, 91 U.S. S. C., 524, where it was 
claimed that a certain mortgage forclosure was void 
because atter bill filed, but before decree, the mort- 
vagor went into bankruptey, and without the assignee 
having been made a party, the State Court proceeded 
to judgment. The Supreme Court of the United 
States say: 


‘It is amustake to suppose that the bankrupt law 
avoids of its own force all judicial proceedings in the 
State or other courts the instant one of the parties is 
adjudged a bankrupt. There is nothing in the act 
which sanctions such a proposition. 

‘The court in the case before us had acquired juris- 
‘diction of the parties and of the subject-matter of the 


- 


* 


* 


* 
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suit. It was competent to administer full justice, 
‘and was proceeding, according to the law which 
‘governed such a suit, to do so. It could not take 
‘judicial notice of the proceedings in bankruptcy in 
‘another court, however seriously they might have 
affected the rights of parties to the suit already pend- 
‘ing. : 

‘It was the du/y of that court to proceed to a decree 
‘as between the parties before it, until by some proper 
pleadings in the case, it was informed of the changed 
‘relations of any of those parties to the subject-matter 
of the suit. Having such jurisdiction, and performing 
its duty as the case stood in.that court, we are at a loss 
‘to see how its decree can be treated as void. It is 
‘alinost certain that if, at any stage of the proceedings, 
before sale or final confirmation, the assignee had 
intervened, he would have been heard to assert any 
right he had, or set up any defense to the suit. The 
‘mere filing in the court of a certificate of his appoint- 
ment as assignee, with no plea or motion to be made 
‘a party, or to take part in the case, deserved no atten- 
tion and received none. 

‘‘In the absence of anv appearance by the assignee, 
‘the validity of the decree can dnly be impeached on 
‘the principle that the adjudication of bankruptev 
divested the other court of all jurisdiction whatever 
‘in the foreclosure suit. 

‘* The opinion seems to have been prevalent in many 
‘quarters, at one time, that the moment a man is de- 
‘clared bankrupt the District Court, which has so ad- 
‘judged, draws to itself, by that act, not only all control 
‘of the bankrupt’s property and credits, but that no one 
‘can litigate with the assignee contested rights in any 
‘other court, except in so far as the Circuit Courts have 
‘concurrent jurisdiction, and that other courts can pro- 
‘ceed no further in suits of which thev had, at that 
‘time, full cognizance; and it was a prevalent practice 
‘to bring any person, who contested with the assignee 
‘any matter growing out of disputed rights of property 
‘or of contracts, into the bankrupt court by the service 
‘of a rule to show cause, and to dispose of their rights 
‘in a sumuinary wavy. 

‘“This court has steadily set its face against this 
view. 


* 
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In Cvuner v. Lone, it is said this 
mistake, in supposing the bankrupt act of itself divested 
the State Courts of all power to proceed with a case the 
momenta party 1s adjudged a bankrupt, is again adverted 
to and condemned. 

Boynton’s sth assignment of error in this case 1s as 
follows: 

‘sc The court erred in holding, as in effect it did, that notwith 


standing «a defendant is adjudicated a bankrupt, pending the ltt 
‘yation agaist him, he does not become ciller mortuis, and may 
‘be procee lec! rainst the same as it he had not been adjuchicated al 
‘bankrupt, and the assignee need not be made a party; and 7/ fhe 
Alaintif, is smart, he can cvade the law, and obtain a judgment which 


i “ 

‘he can make in full. out of the new assets of the bankrupt obtained 

‘since hus discharge, notwithstanding the bankrupt act itself makes 
ls ges 


‘the obtaining such judgment av walaw/ul ac 


bn 


As against the above language, we cite the tollowing 
— paragraph from the opinion of this court. im recent case 
of Dimock v, Revere Copper Co., 117 U.S... mg: 557 
“The Superior Court of Massachusetts had jurisdic- 
‘tion of the suit of the Copper Company against 
‘Dimock, both as regards the subject-matter and the 
‘parties. This jurisdiction was rendered complete by 
‘service of process and by the appearance of the defend- 
‘ant. <All this was betore the beginning of the bank- 
‘ruptey proceeding. Nothing was done to oust this 
‘jurisdiction, and the case accordingly proceeded in 
‘due order to the rendition of the judgment which its 
‘the foundation of this action. It is not argued that 
‘this judgment was void, or that the court was ousted 
‘of its jurisdiction by anything done in the bankruptev 
‘court. No such argument could be sustained 1f it 
‘were made. In’ the case of A yster v. Gaff, gt U. S., 
‘521, which was very similar to this on the point now 
‘before the court, it was said: ‘The court in that case 
‘had acquired jurisdiction of the parties and of the 
‘subject-matter of the suit. It was competent to ad- 
‘munister full justice, and was proceeding according to 
‘the law which governed such a suit todoso. It could 
‘not take judicial notice of the proceedings in bank- 
‘ruptev in another court, however seriously thev might 
‘affect the rights of parties to the suit already pending. 
‘It was the duty of that court to proceed to a decree 
‘between the parties before it, until by some proper 


ld 


‘pleadings in the case it was inforined of the changed 
‘relations of any of the parties to the subject-matter of 
‘the suit. Having such jurisdiction, and performing 
‘its duty as the case stood in that court, we are ata loss 
‘to see how its decree can be treated as void.’ 


Read Ball’s name in place of the Copper Company 
and Boynton’s instead of Dimock’s, and comment on 
the above-assigned error is unnecessary. 

It is submitted that a proper reading of the 5106 sec- 
tion of the bankrupt act is, that no creditor shall be 
allowed to prosecute to Judgment any suit against a 
bankrupt until the question of his discharge 1s deter- 
mined, Arovided the bankrupt applies for a stay of pro- 
ceedings, ete. 


/n ve Wilhams, 3 Bank -Reg., 79, a suit had been 
commenced against Williams in a State court, who, 
pending that suit, filed his petition in bankruptey, and 
was, on 13th January, 1868, adjudicated bankrupt. On 
the 6th February, 1868, no stay having been applied 
for, a judgment was rendered against him in the State 
Court. 

The plaintiffs in this judgment afterwards sought to 
prove it against the estate. 

SHIPMAN J.: ‘* The most important question 1s, 
whether this judgment debt is provable against the 
estate of the bankrupt, and the judgment debtor has 
a right to a dividend thereon. 

“On this point the authorities are numerous and 
decisive. <A debt upon which a judgment of law is 
founded is merged in that judgment, and extinguished 
by it. The judgment constitutes a new debt, which 
takes its date from the time of the recovery. 

‘The debt, therefore of L. W. Bariow & Co., upon 
‘which their suit was brought against the bankrupt, 
‘was extinguished by the Judgment which thev ob- 

tained. It no] rexisted. It has had no existence 
‘since the rendition of that judgment, and can never 
‘again be called into life. The judgment itself constt- 
ites a debt, but it had no existence at the time of 

judication of bankruptev, and ts not, therefore, 
provable against the bankrupt’s estate. (//o/brook \ 


* 


° 
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‘ Foxes, 27 Maine Rep., 441; Peke v. McDonald, 32 

‘Maine Rep., 418; Sampson, v. Clark, 2 Cush., 173 

. Aclloge V. Schyler, 2 Denio, 73.) 

“There are other atieaian | in which the same prin- 

ciple is recognized—faxron v. Baxter, 11 Cush., 35 ; 

Carrington v. Hlalibird, 17 Conn., 550. : ? 
‘It follows that the debt in question is not provable 

against the estate of the bankrupt, and no dividend 

‘can be allowed thereon.’ 


‘ 


/n re Gallison, 2 Lowell Cir. C., 74, LOWELL, J.: 


‘The debtors maintain that S. Klous & Co. are not 
interested in the question of their discharge, because 
‘they have obtained a judgment since the proceedings 
‘were begun which will not be affected by the result. 
‘It has been one of the vexed questions of the law 
‘whether a discharge in bankruptey or insolveney will 
‘operate on a judeme nt obtained after the date to which 
‘the discharge relates, but before it is actually issued, 
that IS, pending the bankrupt proceedings. 
‘In Maine and Massachusetts it has been held that 

‘the judgment merges the original debt, and cannot be tt 
“ proved in the bankruptey, and will not be affected by 7 
‘the certificate. (//o/brovk vy. HOSS, 27 Me., 441; foasher | 


‘ 


‘ 


. . / » 

* v.: oe 30 Me.., 159; Prke Aconae, fl Me., 419; 
‘ Sampson v. Clark, 2 Cush.,.173; Woodbury ~VRINS, 
5 Cush., 86; Aavon v. Baxter, ae Cush., 35; Wolcott v. ) 
‘ flodge, 15 Gray, 547.) | 
‘(on the other hand, in New York and Vermont the ) 


‘decision has been that the judgment may be looked 
‘into, and if it is found that the debt was one that would 
‘be discharged, the judgment will be barred. (//arring- 
‘ton v. McNaughton, 20 Vt., 293; Downer v. Rowell, 26 
‘Vt., 397; Dresser v. Brooks, 3 Barb., 429; Fox v. MWood- 
‘ruff, 9 Barb., 498; Church v. Rowling, 3 N.Y., 216.) 
“A similar difference of opinion has already appeared 
‘in connection with the act of eighteen hundred and 
age -seven. (/7 re Il 7//tams, 2 N. B. R., 79; Bradford 
Nice, 102 a 72; Ir re Brown, 3 N. B. R., 145; 
In ve Crawpord, 3S 'B. mis BITE 
‘The argument for the side which the defendant as- 
sumes in this case appears to ine much the stronger. 
‘Not only the technical doctrine of merger is involved, 


‘ 


‘but the defendant Aas had his day in court, and one op- 
‘ portunity to plead this defense ; and I take it to be a rule 
of the highest importance that a defense which might 
‘have been made to the original cause of action can 
never be made to the judgment. Now, the bankrupt 
‘act provides most carefully for a stay of suit until the 
defendant's discharge is passed upon; giving, by fair 
‘ unplication, a power to the District Courteven to enjoin 
action in the State Courts, contrary to the general prac- 
All this is for the very purpose of enabling the 
‘bankrupt to plead his discharge. If he does not choose 
to avail himself of this right, what possible ground is 
‘there for saving that the judgment shall not bind him? 

‘Are we to inquire in each case why his plea was not 
‘set up, or why it was overruled? It may be that the 
‘ State Court was of opinion that the discharge, if granted, 
We cannot impeach their decision 
/t may be that the bankrupt intended not to 
‘set up the discharge against this creditor. We cannot 
‘authorize him to reconsider this determination; it may 
be that he was surprised. 
‘justice in the particular case, the remedy must of course 
‘be found with the tribunals of the same jurisdiction. 
Until they have reversed or set aside the judgment, it 
‘ operates as a new contract, and cannot be barred by a 
‘discharge which distinctly relates, as does this, to a 
date two vears earlier. 

‘*Coming to the decisions, we find that the two leading 
‘cases in New York both contain dissenting opinions of 
great ability, by Allen, J.,in 3 Barb., 492, and Bronson, 
‘J.,in 3 N.Y., 216, besides decisions and d7cfa of inferior 
courts of that State against the doctrine finally estab- 
‘lished there. 

‘*T consider these dissenting opinions well worthy of 
examination, and refer to them as able statements of 
what I consider the true doctrine; and they cannot but 
‘weaken the force of these authorities. But the con- 
flict is really explained by the ditlerence of practice in 
In Massachusetts the bankrupt 
‘could always obtain a continuance to enable him to 
‘plead his discharge, while in New York he could not. 
‘ This difference is pointed out in Alaggerty v. Amory, 
‘7 Allen, 458, and is confirmed by the remarks of the 
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would be no bar. 
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If there were any failure of 
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‘learned judge who delivered the opinion of the court 
‘in 3 N. Y., 224, where, in commenting on a remark of 
‘the chancellor, at 11 Paige, 535, that the defendant 
‘ought to have pleaded his discharge at. law, he says : 
‘And this may be conceded where the defendant has 
‘an opportunity for that purpose, which was not the 
‘case of the defendants in this suit.’ In consideration 
‘of this concession, it may well be doubted whether 
‘the decision would have been the same under a law 
which gives the most ampie ‘ opportunity for that 
purpose.’ 

‘*In truth, this is the source of the whole difficulty. 
‘It is seen to be unjust that a creditor should push his 
debt to judgment against a bankrupt who is using due 
diligence to obtain his discharge, and has surrendered 
‘all his property. It was accordingly enacted in Eng- 
land, as early as seventeen hundred and thirty-two, that 
‘if a creditor did obtain such a judgment, and take the 
‘debtor on execution, he should be discharged on mo- 
‘tion. (Stat. 5 George 2, ch. 30, sec. 13.) And this has 


* 


* 


* 
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‘been continued in force whenever the law has been. 


‘ revised. 
‘* This is the foundation of all the English decisions, 
and they have given rise to an impression that in bank- 
‘ruptey a judginent obtained at such a time will be dis- 
charyed, and these decisions have had an undue weight 
‘in some of the decisions in this country.’’ (See the 
arguments in Dresser v. Brooks, 3 Barb., 429.) 

‘The law zsso in England, but it is the statute itself 
‘which provides for the case, and not any general rule 
‘in bankruptey. Itis easy to see by studving the English 
‘cases that this practice was established by statute to 
‘meet the very difficulty which our statute meets, by 
‘granting a stay of suits until the question of discharge 
‘is determined. Which of the two modes of meeting 
‘the difficulty is the better it is for the legislature to 
‘determine; but that thev are essentially different, is 
‘ plain. 

‘* By section twenty-one an action may, bv leave of 
‘the court in bankrupteyv, proceed to judgment for 
‘the purpose of ascertaining the amount due, and that 
‘judgment may then be proved, but execution shall be 
‘ staved. 


-* 
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‘This exception strengthens the argument for the 

‘general rule, because it implies that an ordinary judg- 

‘ment, procured after the proceedings in bankruptey 

‘ are begun, cannot be proved in the bankruptcy. It 1s 

‘clearly the intent of the proviso that it should appear 

i ‘of record that the suit is prosecuted only for the par- 

‘ticular purpose of establishing the amount of the debt, 

‘and that the court in which the suit is pending should 

‘modify its judgment as may be necessary to meet this 

‘state of facts, and should take care that no execution 

‘issue; and if the discharge should afterwards be granted, 

‘that court ought undoubtedly to vacate or discharge 

‘the judgment in some proper way, and I hold it to be 

‘the duty of the creditor to see that the record is rightlv 

‘made up. This provision is useless, if any ordinary 

‘judgment, not obtained by virtue of this proviso, can 

‘be proved in the bankruptcy, is to be binding on the 

parties, in the absence, of course, of any such fraud, 

‘error, or accident, as would require the court itself, 

‘or some appellate court, to vacate it. The objecting 

‘creditor here did not apply for leave to prosecute; did 

‘not record the fact that he intended to prove his judg- 

‘ment; did not stav his execution; but took it out, and 

‘now holds and intends to enforce it. It was argued in 

‘his behalf that the superior court may yet set it aside. 

‘ But he cannot be heard to set up this possibility, when 

| ‘he himself is still relving on the judgment which was 

( ‘obtained by his own act, and the validity of which he | 

‘intends to maintain if he can.’’ | 

| ‘* For the reasons given, and upon a careful examina- | 

A ‘tion of the decisions, I am of opinion that a judgment 

) ‘obtained after the adjudication in bankruptcy creates 

‘ 


‘anew debt which cannot be proved in bankruptcy, 
‘because the judgment is a merger, and creates a new 
‘debt, and that the judgment creditor cannot oppose 
‘the discharge because he has no provable debt, and 
‘because the discharge will be no bar to the judgment.”’ 


Plaintiff in error opens his argument with several 
English cases which he claims lay the foundation for 
the rule upon which has arisen the American cases 
which he claims sustain him. 


20 


In Clarn v. Rowling, 3 N. Y., 218, five out of eight’ 


of these same English cases were cited to the court, and 
before it in giving its opinion. 


It is there said: ‘‘ It appears from these answers that 


‘a suit at law was pending on the notes'when the de- 
‘fendants respectively presented their petition in bank- 
‘ruptey, and that their certificates of discharge were 
‘oranted, the one in about two, and the other in about 
‘three months after the judgment was perfected. 7here 
‘was no opportunity for them to plead their discharge 
‘during the pendency of the suit at law, and the question 
‘now presented is, whether in answer to this 47//, which 
‘is a species of equitable suit wAfov the judgment, the 


‘defendants can set up their discharge with the same 


‘effect as in an action on the notes upon which the 
‘judgment was founded, it not being denied that the 
‘discharge operated upon the debt which was secured 
‘by the notes—the same being provable under the pro- 
‘ceedings in bankruptev—but the plaintiff contending 


that the notes were merged in the judgment ; that the 


‘latter is a new debt which did not exist at the time 


fa 


the bankrupts petitioned, and that therefore it ought 
not to be affected by their discharge. 
‘Tt is true that the notes, as evidence of an indébted- 


‘ness, were merged in the judgment, which being 


vreater security, operated to extinguish the lesser ; but 


‘does it theretore follow that the judgment to all 


* 


* 


* 


all 
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Inteuts became a new debt, and that the merger or 
extinguishment of the notes was so complete as that, 
for the purpose of protecting the defendants in an 
equity connected with their original indebtedness, we 
nav not look behind the judgment and see upon what 
it was founded? A judgment, instead of being re- 
varded strictly as a new debt, is sometimes held to be 
merely the old debt in a new form, so as to prevent a 
technical merger from working injustice. And this 


‘exception to the doctrine contended for by the plaintiff 
‘has obtained, especially in cases of insolvency and 
‘bankruptev, for the protection as well of the creditor 
‘as the debtor, and has been applied impartially for the 


‘ 


‘ 


benefit of both. An example in favor of the creditor 
is found in the case of Il yman v. Mitchell, 1 Cowen’s 
Rep., 316." 
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‘This was an action of debt on a judgment of the 
‘Supreine Court of this State of August Term, 1816; the 
‘plea was, that the defendant, on the 30th day of De- 
‘cember, 1817, was discharged under the insolvent act 
‘of this State of 1813, to which there was a replication 
‘that the judgment declared on was rendered on a judg- 
‘ment obtained in the vear 1814, in the Court of Com- 
‘mon Pleas of Cumberland, in the State of Maine, which 
‘last judgment was rendered upon certain notes made 
‘ by the defendant to the plaintiff, in the State of Maine, 
‘prior to the New York insolvent act of 1813. And 
‘the court held that, although the original undertaking 
‘of the defendant was so merged in the judgment, that 
‘no suit could be maintained upon it, vet that it was 
‘ proper to inquire into the time and circumstances of the 
‘contract upon which the first judgment was founded, 
‘for the purpose of taking the case out of the operation 
‘of the defendant's discharge. (See also. Raymond vy. 
‘ Werchant, 3 Cowen's Rep., 147.) An example of a 
‘similar kind, but in favor of the debtor, may be found 
‘in the case of Betts v. Bagley, 12 Pick. Rep., 572, which 
‘was an action of debt on a judgment recovered in 
‘October, 1823, in the Court of Common Pleas of Berk- 
‘shire county, in the State of Massachusetts. The de- 
‘fendant pleaded with proper averments a discharge 
‘under the insolvent laws of the State of New York of 
‘1813, which was granted on the 17th day of May, 1828, 
‘but which could not have operated upon a judgment 
‘in the State of Massachusetts, unless the court had 
‘inquired into the circumstances of the case and the 
‘nature of the debt upon which the jndgment was 
‘founded. Upon such inquiry, it appeared that when the 
‘suit was commenced in the Common Pleas of Berk- 
‘shire, and the original judgment was rendered, both 
‘parties were citizens of this State, and that the judg- 
‘ment was upon promises made and to be executed here; 
‘and under these circumstances the court gave effect to 
‘the defendant's discharge, refusing to carry the tech- 
‘nical doctrine of merger to such extent as to defeat 
‘the equities of the defendant arising from the nature 
‘and circumstances of the original debt. 

“We have been referred to cases of bankruptcy in E-ng- 
‘land where the judgment was obtained before the certi- 
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‘ficate on a debt which extsted previous to the bankrubtcy; 
‘ so that the defendant had XO opportunity to plead his ais- 
‘charge, and where the courts have given EFFECT fo the 
‘discharge on motion, But, as thts practice was expressly 
enjoined by the thirteenth section of the statute of 5 Geo. 
‘2, c 30, entitled an ‘Act to prevent the committing of 
‘frauds by ‘bankrupts,’ and other bankrupt acts, many 
‘of the cases cited do not come with the same authority as 
‘if they had been determined in administering the com- 
‘mon-law powers of the British courts.’ ” 


And it is remarkable that the very case here relied 
on by Boynton refuses to allow the authority in this 
country of all these English cases. 


It will thus be seen that the whole drift of the opinion 
in this case of Clark vy. Rowling was because, where 
judgement was rendered pending bankruptev and before 
discharge, the bankrupt could not plead his discharge, 
pon this cguily of the bankrupt, to so modify the doc- 
trine of merger as to relieve him against such judgment; 
and it was put wholly on the ground that he had had 
zo Opportunity to plead his discharge. 

‘But, as was said by Judge LOWELL 7 re Gadllison, 
supra, the dissenting opinion in this case by Justice 
BRONSON, concurred in by JEWETT, J., 1s one of great | 
ability, and is an able statement of the true doctrine, to 
wit—that there zs such a merger by judgment pending 
bankruptey that such new judement is not discharged; 
and we submit that this able dissenting opinion by two : 
New York judges 1s more than a set- off to the single | ‘ 
dissenting judge in the Dakota case. 


No execution having been issued on the original 
money decree, it became dorman/—* outlawed,’’ as 
plaintiff in error is pleased to phrase it. 
Now, there are /«’o modes of proceeding upon a dor- 
mant or *‘ outlawed *’ judgment—one by reviving it by 
scire factas, the other by simply using it as a cause of “ 
action, suing upon it. By the first the original judgment 
is simply continued along in force among other inct- 
dents, carrying its legal rate of interest; by the latter 
the amount of principal and interest becomes the face 


ee 


of the new judgment upon which the statute now gives 
interest; the consequence of which is that in this respect, 
also, the vezw judgment has a very different effect froma 
mere revival by sere facias; the interest alone in this 
case amounted at the date of the last judgment to 
$5,234.99, and was added to the debt of $5, 22 3.99, and 
the zew judgment carries interest on both these sums, 
whereas a revival by sc7ve facias would have deprived 
us of interest on the first, a difference in interest annually 
of over $300. 

Ball brought an action of debt on his decree; he did 
not, as claimed by plaintiff, rezeve it by serve factas. 


A glance at the authorities cited by appellant, to the 
point that the recovering a new judgment upon an old 
one does not merge the old judgment, none of which 
authorities are later than a half century ago, and most 
of which are in black letter, impresses us with the idea 
that at least a more diligent, if not a more willing, 
search among later authorities would not have war- 
ranted counsel in making so broad a claim. 


In Gould vy. Hayden, 63 Ind., 448, it is said: 


‘‘Was the judgment first rendered in the Court of 
‘Common Pleas of Union county, in this State (Indiana), 
‘in favor of said Louis Stix & Co., and against said 
‘Louisa J. Johnson, so merged and absorbed in the 
‘judgment afterward rendered thereon in the Court of 
‘Common Pleas of Warren county, in the State of Ohio, 
‘as to destroy the lien, vitality, and other qualities of 
‘the first-named judgment ? 

‘*It seems very clear to us that this question must be 
answered in the affirmative. A judgment isa ‘debt 
of record ;’ and, whether foreign or domestic, an> 
‘action may be maintained thereon for the recovery of 
‘such debt, even where it might appear that the judg- 
‘ment plaintiff could enforce the collection of his 
‘judgment by an execution issued out of the court in 
‘which it was rendered. (Dazzdson v. Nebaker, 21 
‘Ind., 334.) The judgment plaintiff, of course, controls 
‘his judgment. 

‘‘He may enforce its collection by the process of the 
‘court in which he obtained his judgment, or he may, 


. 


‘ 
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if heafmy elect so to do, use his judgment as an_orig- 
inal cause’ of action, and bring suit thereon in the 
‘same or some other court of competent jurisdiction, 
and prosecute such suit to final judgment. This pro- 
cedure he may pursue as often as he elects, using the 
‘judgment last obtained as a cause of action on which 
‘to obtain the next succeeding judgment; but the very 
freedom with which this may be done, ad 7zfnidum— 
and we know of no iaw or legal principle which would 
‘prevent its unending repetition—is, to our minds, a 
‘convincing and conclusive reason why each successive 
‘personal judgment ought to and must be regarded 
‘as a complete merger and extinguishment of the pre- 
ceding judgment, with all its qualities and wre ey 

Each successive personal judgment is a new ‘ debt of 
‘record’ in which the precedent debt, though there- 
‘tofore evidenced by a judgement, is as completely 
‘merged and absorbed as it wonld have been if it had 
‘been evidenced by note, bill, bond, or any other evi- 
dence of debt. If the precedent judgment is merged, 
‘as we think it must be, in the succeeding judgment, 
then it follows of necessity, as it seems to us, that the 
‘former judgment is completely extinguished. It has 
‘ceased to exist for any purpose; it cannot be used 
‘again as the foundation of another action, and all its 
‘qualities and incidents are lost and swallowed up in 
the judgment obtained thereon. ‘This is so without 
‘regard to the ‘dignity’ of the courts in which the 
respective judgments may have been rendered. The 
‘modern, and we think the better, doctrine on the 
‘subject under consideration is thus stated in Freeman 
‘on Judgements, Sec. 215: 

«The new judgment, though inferior as an instru- 
‘ment of evidence to the old one, and not attended by 
‘the same liberal, jurisdictional presumptions, ought, 
nevertheless, to entirely supplant the old one, because 
‘it is the most recent judicial determination of the 
rights of the parties, and because the plaintiff has 
voluntarily elected to abandon his former judgment 
‘to secure one which, though in an interior court, 1s 
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. his claim.’ 
‘In section 216 of the same excellent treatise. it is 
‘further said: 


conclusive in favor of the continuance and amount of 
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The weight of authority in the United States 
‘shows that whatever may be a cause of action will, if 
‘recovered upon, merge into the judgment or decree. 
‘A contract by specialty merges into a judgment in the 
‘same manner as a simple contract. A judgment 1s 
‘extinguished when, being used as a cause of action, it 
grows into another judgment.’ 

“It is further said in section 388 of the same treatise 
that ‘the merger occasioned by one judgment being 
recovered upon another, as it extinguishes the judg- 
‘inent sued upon as a cause of action also, destroys its 
effect as a lien.’ 

‘‘In support of the conclusion we have reached in 
the case at bar, the appellees’ counsel have referred 
us, in their able and exhaustive brief, to the following 
‘authorities, which we have found, upon examination, 
‘to be fairly in point, and therefore cite them: /’%rdy 
v. Doyle, 1 Paige, 558, 561; Denegre v. Haun, 13 Lowa, - 
240; Whiting v. Beebe, 7 Eng., 421, 549; Chitty v. 
‘Glenn, 3 Mon., 425; Frasier v. McQueen, 20 Ark., 68; 
‘ Neale v. Jeter, 20 Ark., 98; Bank of the U.S. v. Patton, 
5 How., (Miss.,) 200; and Brown v. Clarke, 4 How., : 
(VU. Be} a 

‘We are aware that there are respectable authorities 
which are in conflict with our conclusion in this case, 
but 1t has seemed to us, after a careful consideration 
of the main question involved, that our decision 
thereof is in harmony with and supported by the 
weight of modern authority; that it 1s just and right 
‘in principle, and that, as a rule of law, it will best 
‘subserve and protect the rights of all parties.”’ 

‘The appellant’s counsel have laid great stress in 
‘their argument upon the case of Stockwell v. Walker, 
3 Ind., 215; but the point in judgment in that case 1s 
‘not in conflict with our decision of this case. In the 
‘case cited a judgment had been revived upon a secre 
‘/actas, and the real question for decision was whether 
‘or not the original judgment was merged in the judg- 
‘ment of revivor; and the court, very properly, we think, 
‘decided that it was not so merged. The judgment of 
‘revivor simply revived or gave vitality to the original 
‘judgment. The judgment of revivor did not become 
‘a new debt of record, but merely revived the old debt 
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‘of record. This latter doctrine was recognized and 
‘approved by this court in the more recent case of 
‘lrmstrong v. McLaughlin, 49 Ind., 370, but, in this 
‘ latter case, it Is apparent, we think, from the lairguage 
‘of the opinion, that if the record had shown that a new 
‘judgment had been rendered on the old judgment, as 
‘a cause of action, the court would then have held that 
‘the oid was merged in the new judgment.”’ 


Qn this precise question the Supreme Court of 
(Gcorgia say, 1m construing this section 5106: 


-_ 


‘Such suit or proce eding shall be staved upon the 
‘application of the bankrupt. It will thus be seen that 
‘the bankrupt must make application in some way to 
‘have the proceedings staved in the State Court. This 
‘he did not do; and as his own /aches has allowed this 
‘judgement of a court of competent jurisdiction to be 
‘rendered against him, we hold that the judgment ts 
* good, and that ls discharge, being subsequent thereto, 
‘does not relieve him from tts operation.”’ 

Steadman v. Lec, 61 Georgia, 59. 


The adjudication of bankruptev does not divest a 
‘ State Court of its jurisdiction in a pending cause. In 
‘many cases it is the duly of the State Court to pro- 
‘ceed to final judgment; in other cases it is the duty of 
‘the court on application of the bankrupt or lis assignee 
‘to stav proceedings until the question of discharge 1s 
‘ determined.” 
fevarts v. Hyde, 51 Vermont, 102. 


Gray, C.. J., of Mass. : 

“The Bankrupt Act (of 1867) peremptorily requires 
‘that any suit upon a claim provable in bankruptey 
‘shall, upon the appheation of the bankrupt, be staved 
‘to await the determination of the Court in Bankruptev 
‘upon the question of his discharge, unless there is 
‘ unreasonable delay on part of the bankrupt in endeav- 
‘ oring to obtain lis discharge, or leave is granted bv 
‘the Court in Baukruptey to prosecute the suit to judg- 
‘ment to ascertain the amount due. The object of this 
‘enactment is to protect the bankrupt from being 
‘ harassed by suits before the question of his discharge 
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‘is determined, as well as to enable the assignee to 
‘come in, 1f he chooses, and assume the defense of the 
‘suit. Ifeither the bankrupt or his assignee seasonably 
avails himself of this privilege, it is not in the disere- 
tion of the State Courts to disobey the act of Congress 
and defeat its object, by compelling the defendant to 
‘ proceed to trial."’ 


Lal 


flersey Vv. Jones, 128 Mass., 472. 


Miller vy. Clements, 54 Texas Rep., 351.—Suit by peti- 
tion for injunction to restrain collection of a judgment, 
alleging that pending a suit in the District Court of 
Gonzales county by defendant in error, against his for- 
ner guardian upon his bend, the plaintiff in error (who 
was one of is sureties) was duly declared a bankrupt, 
and proceedings were staved in the case for several 
vears. That atterwards the bankrupt made no further 
appearance in the case, and that, finally, judgment was 
recovered against him for the sui of $174.86 0n the roth 
of November, 1570. It is alleged that the plaintiff had 
notice of the proceedings in bankruptev ; that the com- 
plainant knew nothing of the rendition of judgment 
against him until 1874, and that he was unrepresented 
in court. It is shown by the bill that the discharge 
was never pleaded, and the court had no notice that the 
said complainant had ever been discharged in bank- 
ruptey, nor is it alleged that the claim was ever proven 
up against the bankrupt estate in open court. 


* The court Ae/d/ that the judgment was not a nullity 
‘bv reason of anvthing he has alleged. The suit against 
‘him was instituted in 1865. It remained pending, 
‘and was continued trom term to term until matured 
‘into a judgment. He avers that he obtained a dis- 
‘charge in bankruptcy in 1868; that the plaintiff had 
‘legal notice of that suit; that by the provisions of the 
‘general bankrupt law all proceedings in the District 
‘Court of Gonzales county against him were stayed ; 
‘that the court had no jurisdiction to proceed further in 
‘the case; that he had no notice, nor was he represented 
‘in court after his adjudication in bankruptey, and no 
‘knowledve of any judgment against him until Septem- 
‘ber 22, 1874; but he does not aver that the continuance 
‘of the case was had because of anv suggestion of his 
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‘bankruptcy or application therefor by him, nor that 
‘he had pleaded his discharge in that suit. 

» “A State Court will take no notice of proceedings in 
‘bankruptey in a Federal Court unless it 1s properly 
‘presented in a way it can be judicially acted on. (49 
‘Texas, 16; 42.Texas, 1.) 

‘* Nor does the State Court lose its jurisdiction of the 
‘person of the defendant by his being adjudicated a 
‘bankrupt. (42 Texas, 1.) 

‘The defendant there coutinued in court a party to 
‘the suit against him. It was his duty, if he intended 
‘to avail himself of his discharge, to plead it; not having 
‘done so, and no fraud being practiced upon him to 
‘prevent him from doing so, he cannot set up his neg- 
‘ligence or ignorance of the law to set aside a judgment 
‘which, by his own default, he has suffered to be ren- 
‘dered against him. Neither in law nor equity has he 
‘any claim to be released from the consequences of his 
‘own laches.”’ 

In re Mansfield, 6 Bankruptey Register, 393.—The 
United States, in a suit pending against Mansfield, who 
had been adjudicated bankrupt, instead of proving their 
debt, elected to pursue their suit on the bond. It was 
there held that— | 

‘When a creditor obtains from his debtor a security 
‘of a higher nature than he had before, the original 
‘debt is merged in the higher security, and can no 
‘longer be made the foundation of any action or suit, 
‘or of proof in bankruptey or ifsolvency.”’ 

Lindley on Partnership, 368, 10 C. B. Rep., 561. 
Hells v. Leroy, 3 McM. & G. Rep., 378. 


‘This doctrine has been repeatedly held in Louisiana. 
‘In Oakey v. Murphy, 18 An., 372, the court said : : 

‘** Tn this case, which is an action bv the holder of a 
‘promissory note against the maker, the plaintiff filed 
‘a supplemental petition in which he alleged that a 
‘judgment had been rendered in his favor at the time 
‘of the institution of his suit, on the note sued on in 
‘the Circuit Court of the United States for the Southern 
‘ Districtof Mississippi. On ajudgment by default being 
‘taken, it was confirmed on the evidence of this judg- 
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‘ment rendered in Mississippi. So tar from this 
‘judgment proving the right of the partv to recover on 
the note, it establishes the reverse, inasmuch as it is 
‘a merger of the note. The plaintiff has lost his right 
‘of action on the note, and he has no right to amend 
his petition ‘by an allegation which extinguishes it.’ 
The court refers to 9 L. R., 417; 2 M., N. S., 599; 
and 3 Blackstone; see, also, 7 An., 334; 12 An., 738. 

“Jn re R. Williams, 2 N. B. R., 79, the learned judge 
‘tor the district of Connecticut held ‘that a debt upon 
‘which a judgment of law is founded is merged in the 
‘judgment and extinguished by it,’ citing 27 Maine, 
441; 32 Maine, 418; 2 Cush., 173; 2 Denio, 72 ; 17 and 
‘11 Cush., 25; 17 Conn., s8o. The authorities cited 
sustain the learned judge in the conclusion to which 
he arrives. See, also, 6 Hill, 255, where the court 
‘savs: ‘The defendant has been discharged under the 
‘bankrupt law from all debts which he owed at the 
‘time he presented his petition. Subsequent to that 
‘time the cognovit was given, and the judgment re- 
‘covered. The original debt has been merged and 
‘extinguished by the judgment. The judgment ts a 
‘new debt, which is not affected bv the discharge.’ 
‘BACON says: ‘If a bond creditor obtains a judgment 
‘on the bond, or has judgment acknowledged to him, 
he cannot afterward bring an action on the bond, for 
‘the debt is drowned in the judgment, which is a 
‘security of higher nature than the bond.’ (Extinguish- 
‘ment (D), citing 6 Coke, 4o.) 

‘*’'The authority cited is //7gg77s’ case, wherein Lord 
COKE savs: 

‘“*Tt was objected that if a man recovers debt on a 
‘bond or rent on a lease for vears, it 1s at the plaintiff's 
‘election to sue execution on that judgment or to have 
‘a new action.’ 

‘* But it was resolved ‘that, so long as the judgment 
‘remains in force, he cannot have a new action on the 
‘same bond, for, as he who has a debt by simple con- 
‘tract, and takes a bond for the same, or any part of it, 
‘the contract is determined, so, when a man has a debt 
‘on a bond, and by ordinary course of law has judg- 
‘ment thereon, the contract, by specialty, which is of | 
‘an inferior nature, is by judgment of law changed 
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into a matter of record, which 1s of a higher nature.’ 
“The latest authority of the highest court of our 


‘country is to be found in 6 Wall., 234, in the case of 
‘Mason vy. keldred cf al., FUR, , the organ of the 
‘court there savs: 


“Tf the note in suit was merged in the judgment, 


‘then the judement is a bar to the action, and an 
‘exemplification of its record is admissible, for 1t has 
long been established that, under the plea of the gen-_ 
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eral issue in assumpsit, evidence may be received to 
show, not merely that the alleged cause of action never 


‘existed, but also to show that it did not subsist at the 
‘commencement of the suit.’ 


“And again, at page 235: 
"Phe general doctrine maintained in England and 
the United States mav be briefly stated: A judgment 


‘agaist one upon a joint contract of several persons 
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‘ 


‘action, and this fact was unknown to the plaintiff 


bars an action agaist the other, though the latter were 
dormant partners of the defendant in the original 


‘when that action was commenced. When the contract 
‘is joint, and not joint and several, the original cause 
‘of action is merged in the judgement. The joint la- 


‘ 


‘ 


bility of those not sued with those against whom judg- 
ment is recovered being extinguished, their entire 


‘lability is gone. 
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Indeed, the whole opinion there reported is an able 
review of the decisions of the State and the United 
States Courts upon this most interesting question or 
doctrine of the law. Counsel for the petitioner Coch- 
rane has cited in his brief opinions adverse to the 
conclusion at which I have arrived. (Opinions to be 
found in 3 N. B. R., 145, 171.) 

‘But however great may be my respect for my) 


‘brothers of the Eastern and Western Districts of Mich- 
‘igan, and of the Southern District of New York, I 
‘cannot readily vield a doctrine which is supported by 


‘ 


along line of decisions, commencing with the vear 


‘books cited by Lord Coke, and coming down to this 
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dav. When, therefore, on the eighth dav of June, 
eighteen hundred and seventy, the United States 


elected to take judgment upon the bond, they parted 
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with all right to prove the bond as a debt due and 
pavable from the bankrupt at the time of the adjudi- 
cation of bankruptey, and asa debt to be proved against 
the estate of the bankrupt.’ *’ 


In Bradford v. Rice, 102 Mass., 473, opinion by GRAY, 


C. J., it was said: 


‘The ruling of the court below was in accordance 


‘with a series of decisions of this court bv which it has 
‘been held that if, after the institution of proceedings 
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in insolvency or bankruptcy, judgment is recovered 
upon a debt provable under those proceedings, the 


‘original debt is merged and extinguished in_ the 


* 
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judgment, and the judgment is not provable against 


the estate of the debtor, nor discharged by the certifi- 


‘cate ; and this not merely because such a merger takes 


effect by the rules of the common law, but because 


‘the creditor, by taking judgment, and so changing 
‘the form of his debt, and securing to himself the 
‘benefit of conclusive and permanent evidence of it, 
‘and an extension of the period of limitation of an 
‘action thereon, is held, on his part, to have elected to . 
‘look to the debtor personally, and to abandon the right 
‘to prove against his estate; and the debtor, on the 


al 


other hand, who might have protected himself by 


‘moving the court in which the action was pending for 
‘a continuance, in order to afford him an opportunity to 
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obtain and plead a certificate of discharge, is held, by 
omitting to make such a motion before judgment, to 
have waived the right to set up his certificate against 
the plaintiff's claim ; and therefore the rights of both 
parties must be governed by the judgment which the 
one has moved for and the other has suffered to be 
rendered. (.Sumpson v. Clark, 2 Cush., 173; Mood- 
bury v. Perkins, 5 Cush., 86; lolcott v. Hodge, 15 


‘Gray, 547.) 
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‘This rule was established when the continuance of 
the action, in order to enable the debtor to plead his 
certificate, depended only upon the practice of the 
court. There is even stronger reason for adhering to 
it under the present bankruptact of the United States, 
which contains an express provision that ‘no creditor, 
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whose debt is provable under this act, shall be al- 
lowed to prosecute to final judgment any suit at 
law or in equity therefor against the bankrupt until 
the question of the debtor’s discharge shall have 
been determined; and any such suit or proceediugs 
shall, upon the application of the bankrupt, be staved 
to await the determination of the Court in Bank- 
ruptey on the question of the discharge,’ except in 
two cases: the one of unreasonable delay on the 
part of the bankrupt in endeavoring to obtain his cer- 
tificate, the other of the plaintiffs proceeding to judg- 
ment, by special.leave of court, for the single pur- 
pose of ascertaining the amount due, which may be 
proved in bankruptey; in which last case no execu- 
tion is to issue on the judgment. (U.S. St. 1867, c. 
176, $21.) Both of these exceptions accord with the 
practice of the courts of this State in cases arising 
under the insolventlaw. (Parker v. /laskell, 9 Cush., 
218, 222.) And the last of them is analogous to one 
which has long existed in our statutes concerning the 
settlement of insolvent estates of deceased persons. 
(St. 1784, c. 2; Blossom v. Goodwin, 1 Mass., 502; Flunt 
v. Whitney, 4 Mass., 620; Rev. Sts., c. 68, § 19; and 


‘ Commissioner's Note, Gen. Sts., chap. go, $ 20. ) 
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‘In accordance with the decisions of this court, it has 
been held by Judge SHIPMAN, in the District Court of 
the United States for the district of Connecticut, that 
a creditor, by taking a judginent in common form after 
the commencement of bankruptcy proceedings, loses 
the right to prove in bankruptey. (/” re IVdliams, 2 
Bankr. Reg., 79.) And we have been referred to no 
opposing decision of the Federal Courts. 

Haggerty v. dmory,7 Allen, 458, cited for the de- 
fendant, was an action upon a judgment recovered in 
the courts of New York after (ie commencement of 
proceedings in bankrupteyv under the bankrupt act of 
1841, which contained nosuch provision as that of the 


‘ present bankrupt law above quoted; and the defendant 
‘was allowed to plead his certificate only because it 
‘ appeared by the decisions of the New York courts that 
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they did not in practice delay proceedings to allow the 
defendant to plead it, and therefore consistently held 
a judgment upon the original debt not to cut off. his 
right to plead it at all. 
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“At the trial of the present case no evidence was 

‘offered that the practice or the decisions in New 

‘Hampshire upon this matter differed from our own; 

‘and the latest case in the highest court of that State, 

‘ which was cited at the argument, shows that they are 

an ‘in harmony with ours. (//o//ister v. Abbott, 11 Foster, 
442.) 


But if we were wholly without the light, reason, and 
authority of all the preceding cases, it is submitted 
that the question of whether Boynton has not, on the 
facts of this case, been guilty of such gross negligence 
in not applying for a stay of proceedings as should deny 
him, after this long lapse of time, the relef sought, 
cannot be, and is not, an open question in I]linois. 


In the case of //olden v. Sherwood, 94 Ul., 92, after 
verdict, the defendant suggested that he had been 
adjudicated bankrupt, and on leave filed a transcript of 
the proceedings in bankruptcy, but judgment was 

: entered on the verdict, whereupon the case came to this 
Lol court on appeal. 


WALKER, J., delivering the opinion of the court, says: 


‘It is urged that the general bankrupt act (Rev. 
‘Stat. U. S., See. 5106) prohibits all creditors from 
‘prosecuting their suits to final judgment against a 
‘bankrupt until the question of the discharge of such 
debtor shall have been determined; and any such suit 
‘shall be staved to await the determination of the court 
‘in bankruptey on the question of discharge,’ ete.”’ 

‘‘ The record contains no bill of exceptions, and 1t only 
‘states that appellant suggested his bankruptcy to the 
‘court and asked leave to file the transcript of the record 
‘showing his bankruptcy. It nowhere appears that 
‘any motion was entered for a stay of proceedings until 
‘the question of his discharge should be determined.”’ 

‘‘ Before a justice of the peace a motion, accompanied 
with the transcript and based thereon, would be proper 
‘ practice, as it is not a court of record, and pleadings 
‘are not required.*’ 

‘When based on the transcript alone, there must be 
‘a motion for an order to stay proceedings. This ts 
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‘the only means by which the court can have anything 
‘upon which to act.’ 

‘A court would not be authorized to enter such an 
‘order of its own motion, nor is it the duty of the judge 
‘to make inquiry to learn whether the parties, or either 
‘of them, have becoine bankrupt, nor can he act on any “a 
‘knowledge he may acquire until asked 1m an appro- 
‘ priate manne 

“Tt is true the statute prohibits the court from pro- 
ceeding to final judgment until the question of a dis- 
‘charge shall be determined, Hyatt the fact must be 
‘pleaded or brought to the knowledge of the court 1n 
‘a proper amanner. As well sav, that ita defendant 
‘were to suggest that he had paid the debt for which 
‘he was sued, and ask leave to and file the receipt, it 
‘should prevent the court from proceeding to try the 
‘case. A bankrupt may waive a discharge. The law 
‘does not compel him to rely on it, nor does it require 
‘a court to allow the discharge simply upen the fact 

. ‘being suggested. To defeat the action, it must be ) 


‘pleaded in the same manner as any other defense.’’ 

‘The suggestion that the defendant was a bankrupt 
‘was wholly unlike the suggestion of the death of one 
‘of the parties, as in that case the court thereby loses 
‘jurisdiction of the party by his death, and the court 
can proceed no farther unti! person is substituted 
to represent niin. Not so with the bankrupt, as the 
court still continues to have jurisdiction,of his person, 
‘and may proceed to trial and judgment unless he, in 
‘a proper manner, int seep his bankruptcy. 

‘* Buteven if there had been a proper motion, 1t came 
‘too late, as the bankruptey had occurred some five 
‘months before the trial, 1f we may look into the cer- 
‘tificate of the register. ”’ 

‘Appellant should have made his motion tora stay 
‘of proceedings, based on the transcript, before the 
‘cause was called tor trial. He could not be permitted 
‘to he by and pert mit the plaintiff to incur the expense 
‘ofa trial, and when it terminated in a verdict against 
‘him, then, for the first time, to ask tor a stav of pro- 
‘ceedings.’’ 
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- Blackf., 177, was decided under 
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- plaintiffs in error in the Supreme 


Dormire v. Cogty 
the Act of 1841. The 
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Court of Indiana had, in the court below, moved to set 
aside a fier? facias, which at the suit of Cogly, on a 
judgement in his favor in 1841, had issued against them. 
Their motion was denied; wherenpon they took the 
case up by writ of erro: 

In the Supreme Court a plea in bar of the writ was 
interposed, +“ on 25th May, 1842, Dormire, one of 
the plaintiffs in error, had filed his petition in bank- 
rupteyv, was adjudi ‘ated bankrupt, and on 21st Novem- 
ber, 1842, was discharged. 


On demurrer to this plea tl 


he court said : 

‘We think the plea is bad for this reason, 1f for no 
‘other, that the judgment removed by writ of error was 
‘rendered a/fer Dormire was declared bankrupt.”’ 


McCarthy v. Goodwin, & Mo. Appeal, 381. HAYDEN, 
J., delivered the opinion of the court: 

* The question involved is as to the effect of the 
‘judgment obtained in a State Court against a bank- 
‘rupt, pending bankrupt proceedings, but before dis- 


~ 
‘ charge, upon a debt provable against the estate, and 
‘contracted prior to the adjudicati on in bankruptey. 


This suit, on an open account, was brought on. the 
21st dav of May, 1877. In October, 1877, the plaintiffs 
‘took default tor failure to answer, and on November 
‘30th, 1877, final judgment, no suggestion of bank- 
‘ Tuptes hay ing * been made. On Se ptember 22d, 1577, 
* the defendants were adjudicated bankrupts, and on 
‘April 27 7th, 1878, obtained their discharge. On Octo- 
‘ber rath, 1877, the plaintiffs proved their claims in 
‘bankruptey, and afterwards, and before execution was 
‘issued, collected a dividend, for which they gave credit 
‘on the exe cution Issued in this case. The defendants 
‘filed their motion to quash the execution, claiming 
‘that the discharge in bankruptev discharged the judg- 
‘ment, and now appeal from the order overruling their 
‘motion. | 
The conclusions reached by. this court in the case 
of Habery. Alanherg, 3 Mo. \pp., 342, go tar to decide 
the case. We are satisfied that the conclusions there 
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‘reached are correct, and the grounds on which the, 


36 
rest need not be again discussed. ‘That case is in 
‘harmony with the decision of the Supreme Court of 
‘this State in Bank of Missouri vy. Franciscus, 15 Mo., 
‘308, where the court holds that the facts in regard to 
‘the bankrupt proceedings are like any other facts, and 
‘must be pleaded. ‘Though there are decisions which 
‘countenance the opposite view, they cannot be de- 
fended upon principle; and if carried to their logical 
result, their doctrine seems only to lead to absurdities. 
‘In the case at the bar the defendant had full oppor- 
‘tunity to suggest the pendency of the proceedings in 
bankruptey, and to make such a showing as would 
‘have secured the necessary delay. Yet, virtually, he 
‘refused to do this. Why should he be treated in a 
different manner from any defendant who fails to bring 
to the notice of the court, pending proceedings, any 
‘matter which may be a possible ground of defense ? 
It is said that it is impossible for a bankrupt to plead 
his discharge before he has obtained it. ‘This avoids, 
‘but does not meet, the question. The pendency of the 
‘ proceedings can always be suggested; and if this plea 
is disallowed as ground for delay, and discharge 1s 
‘afterward obtained, redress will then be obtained for 
the defendant. 

‘* The New York decisions upon which the defendant 
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‘relies have vo/ commanded general assent. (C/ark v. 
‘ Rowling, 3 N. Y., 216 (Bronson, C. J., and Jewett, J., 
dissenting); Dresser v. Brooks, 3 Barb., 429.) The dif- 
‘ference between the New York and the Massachusetts. 
‘decisions ts said to rest upon the fact that in Massachu- 
‘setts the bankrupt could always obtain a continuance . : 


- 


to enable him to plead his discharge, while in New 
‘York he could not. (//aggerty v. Armory, 7 Allen, 
‘458; /v re Gallison, 5 Nat. Bank Reg., 353.) We are 
satisfied that the correct doctrine is that, under the cir- 
‘cumstances stated, the judgment is valid, and 1s not 
‘discharged by the discharge of the debtor in bank- 
‘ruptcy. (U.S. Stats., 1867, chap. 176, sec. 21; Cutter 
‘vy. Evans, 115 Mass., 27; Palmer vy. Merrill, 57 Me., 28; 

‘Fisher v. Foss, 30 Me., 459; see Doe v. Childress, 21 


- 


‘Wall., 643: Z£yster vy. Gaff, 91 U. S., $21.) 


The judgment is affirmed.’’ 
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Wise’s Appeal, 99 Penn., S., 193, TRUNKER, J.: 

‘* No creditor whose debt is provable shall be allowed 
‘to prosecute to final judgment any suit at law or in 
‘equity therefor against the bankrupt until the ques- 
‘tion of the debtor's discharge shall have been deter- 
‘mined, and such suit shall be staved upon applications 
of the bankrupt, to await the determination of the 
‘court in bankruptcy on the question of discharge; but 
if the amount be in dispute by leave of said court, the 
‘suit may proceed to judgment for the purpose of ascer- 
taining the amount due, and execution shall be stayed. 
‘(R. S., see. 5106.) A discharge from bankruptcy, sub- 
‘ject to certain exceptions named in the statute, shall 
‘release the bankrupt from all debts, claims, liabilities, 
and demands which were or might have been proved 
‘against his estate in bankruptey. (/d., sec. 5119.)"’ 

‘In an action upon judgment, which was obtained 
‘ againsta defendant, after he was adjudicated a bankrupt, 
‘and before his discharge, upon a debt provable under 
‘the bankrupt laws, the original debt is merged, and the 
‘certificate of discharge granted subsequently is no de- 
‘fense. (Bradford v. Rice, 102 Mass., 472.) The original 
‘debt is merged in and extinguished by the judgment, 
‘and the judgment is a new debt which is not affected 
by the discharge. (7hompson v. Flewitt, 6 Hill, 255.) 
‘In New York the practice has been to permit one cast 
in judgment to avail himself of a bankrupt or insolvent 
discharge by motion and order for a perpetual stay of 
‘execution thereon. This is allowed in case where he 
‘had no opportunity to plead his discharge. If fraud 
‘be alleged as ground for impeaching the discharge, 
‘the court would open the case so that the question 
could be tried. Where a trial had determined the 
‘amount due before the petition was filed and the de- 
‘fendant adjudicated a bankrupt and the judgment after 
the commencement of the proceedings in bankruptcy, 
it was held that a stay of proceedings would not have 
availed to enable the defendant to plead his discharge, 
‘and he was entitled to an order for perpetual stay of 
‘execution. (VWouroe v. Upton, 50 N. Y., 593.)"’ 

‘‘In a procedure in bankruptcy, on July 17, 1879, 
‘Wise was discharged of and from all debts and claims 
‘ provable under the bankrupt laws of the United States, 
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December 31, 1875, on which 


‘and which existed on 
‘day the petition for adjudication was filed by his cred- 
‘itors, excepting such debts, if anv, as are by said laws 
‘excepted from the operation of a discharge in.bank- 
‘ruptey. On January 21, 1576, judginent was entered, ong 
by confession, against Wise and. Brown, on a note 
‘dated October 27, 1875, by virtue of a warrant of attor- 
‘nev embodied in said note. The first knowledge Wise 
‘had of this entry of this judgment was when the writ 
‘of seere facias for its revival was served on him January 
17th, rS8S1, and he apply d for the rule to open the 
‘judgment at the term to which said writ was return- 


* 


‘able.”’ 

‘Judgments confessed by virtue of warrants of attor- 
ney, whether entered in term or vacation, or without 
‘the actual knowledge of the court, and without notice to 
‘the defendant. While such a judgment stands, there 1s 
‘no difference in legal effect between it and a judgment 
‘on the verdict ofa jurv; but the court in which the judg- 
‘ment is confessed will open it and let the defendant 
‘into a defense upon lis showing cause. (//opdzis v. 
Hest, 2 Nor., 109.) In the trial of a sear factas ona 

‘judginent no inquiry into the merits of the original 
© ‘judgment can be had, and the only defense is some 
‘matter arising since the judgment. (Dowling v. We- 
‘Gregor, 10 Nor., 410.) The original judgment 1s as 
‘conclusive in a secre /acias to revive as int 
‘debt upon it. In Pennsylvania it 1s the rig 
‘tendant in a judgment contessed avainst him by virtue 
‘of a warrant of an attorney to have it opened when | 
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it of a de- 


‘he promptly apples and shows a legal or equitable de- 
‘fense which existed at and before the time it was en- : 
‘tered. He need not resort to a court of equity tor 
‘injunction against its collection. The appeal to open 
‘the judgane nts to the equitable rowers of the court, 
‘and the court, in the exercise of a sound discretion, 
‘grants or retuses the praver as a chancellor would. 


‘(Aucedler's Appeal, 1 Nor., 428.) 
“ Thisjudgement ought to be opened, that a trial may 
be had upon the merits. It was entered after the com- 
‘mencement of the proceedings in bankruptev against 
Wise, and before he obtained lis discharge. //e had 
MO opportunity lo ask ary of Proce é Vine ' until the ques- 
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and on a 


‘bankrupt and betore his dischar: 


‘merged in the judgment, and 
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tion of his discharge should be determined. He ap- 
‘ plied for relief directly after he received notice or 
‘knowledge of the judgment, and /aches cannot be justly 
‘imputed to him. He cannot plead the discharge in bar 
‘to the sc7re facias, but may to the original debt if the 
‘judgment be opened.’ 


Brown v. Morange, toS Penn. §., 69, was a case 
where a bond having been ‘given in 1871, the obligor 
filed his petition in voluntary bankruptev in 1875, and 
in 1876 confessed judgment on the bond, and afterwards, 
in 1878, was discharged in bankruptev. 

In a sutt afterwards brought to revive the judgment 
it was offered to be shown on the part of the defendant 
that he was induced to confess the judgment upon the 
plaintiff's oral representation that if he did ultimately 
obtain a discharge the judgement should be satisfied by 
his ‘discharge, and that in pursuance of such under- 
standing the judgment was entered, but nothing as to 
the understanding was expressed or preserved upon the 
record of the proceedings. 

The defendant requested the court to charge the 
following point: That the certificate of discharge issued 
under the seal of the bankrupt court rath June, 1578, 
to James Brown, the defendant, dis harges the judy- 
ment upon which this sev /acras was issued ; the orig- 
a judgment having been obtained on a bond dated 

5 April, { ) a creditor 
ain d re defendant's schedule of creditors in bank- 
ruptcy, the plaintiff is not entitled to recover. The 
trial court rejected the testrmonv and re _— the point; 

ppeal the court of last resort of Pennsylvania, 
while holding the rejection of the atin aie offered to 
the error, decide as follows: 
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‘‘In refusing to charge as requested in defendant’s 


~ 


‘point the learned judge followed the ruling of this 
‘court in //7se’s .lppeal, 3 Out., (gg Penn. S.,) 193, 1m 
‘which it was held that in an action ona judgment 


‘ 


obtained after the defendant therein was adjudicated a 
) ve upon a debt prov- 
‘able under the bankrupt law, the original debt is 
| the subsequently-granted 
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‘certificate of discharge is no defense thereto. The 
‘judgment on which the seve facias issued possesses 
‘all those distinctive: features. It was confessed by 
‘defendant, after his adjudication and before his dis- 
‘charge as a bankrupt, for a provable debt contracted 
‘prior to commencement of the bankruptcy proceed- 
‘ings. It is clearly within the rule, and hence the 
‘fifth assignment of error is not sustained. 

“If the defendant had succeeded in introducing 
‘testimony tending to prove the allegations of fact em- 
‘bodied in the offer rejected Ly the court there might 
‘have been a question of /acé for the consideration of 
‘the jury; but as the case stood, there was no error 1n 
‘charging as complained of in the sixth specification.”’ 


Brackett v. Dayton, 34 Minn., 21g. Judgment was 
entered in the District Court for Ramsey county on 
October 14th, 1882, in favor of plaintiffs and against 
defendant in this action, which was brought upon a 
judgment rendered in 1872. On December 8, 1883, the 
defendant made an application to the court to vacate 
the judgment, upon the grounds that the plaintiffs were 
not the holders of the claim sued upon, or to stay exe- 
cutions and all proceedings under the judgment to 
await the determination of the question of the defend- 
ant’s discharge as a bankrupt; and he appeals from an 
_order by Brill, J., denving his motion. 

“MITCHELL, J. Appeal from an order denying a 
‘motion to vacate and set aside a judgment. One of 
‘the grounds on which the motion was made was the 
‘plaintiffs were not the owners of the note or debt out 
‘of which this judgment sprang. The records showed 
‘that this had become ves adjudicata between the par- 
‘ties twice before this action was ever brought. This 
‘is a conclusive reason, to say nothing of others, why 
‘the judgment should not be vacated on any such 
‘ ground.,”’ 

‘The second ground upon which defendant moved 
‘to have the judgment vacated was the fact of the 
‘pendency of bankruptev proceedings in the United 
‘States District Court in which he had been adjudged 
‘a bankrupt. The facts, as appears from the record, are 
‘that defendant filed his petition in bankruptcy on the 
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‘29th day of February, 1868, and was subsequently ad- 
‘judged a bankrupt; that on the 28th of December, 
‘1875, he filed his. petition for his discharge; but that 
‘he has done nothing whatever towards obtaining his 
‘discharge since that date. When this action was 
‘commenced in March, 1882, defendant appeared and 
‘answered, setting up the pendency of these same 
‘bankruptcy proceedings, to which plaintiff replied, 
‘alleging an unreasonable delay on the part of the bank- 
‘rupt in endeavoring to obtain his discharge. The issue 
‘thus made was tried in June, 1882, a judgment ordered 
‘for the plaintiff, which was entered October 14, 1882. 
‘ The motion to vacate the judgment was made ‘Novem- 
‘ber 30th, 1883—over one vear after it was rendered.”’ 

‘*On this state of facts it is perfectly manifest that the 
‘ refusal of the court to vacate and set aside the judgment 
‘was correct in any view of the case, unless the judg- 
‘iment was vod; and this, as we understand him, ts 
‘defendant's contention. His position seems to be that 
‘the Federal bankrupt law avoids, of its own force, all 
‘judicial proceedings in other courts the instant one of 
‘the parties is adjudged a bankrupt; that such an adjudi- 
‘cation by the bankrupt court divests all other tribunals 
‘of jurisdiction, and renders all subsequent proceedings 
‘void. This once not uncommon error was long since 
‘entirely exploded. The ordinary tribunals are not 
‘deprived, by mere force of the adjudication of bank- 
‘ruptcy, of jurisdiction over suits against the bankrupt; 
‘the proceedings in the other courts may, when neces- 
‘sary, be arrested or controlled by the bankruptcy court 
‘(not by acting upon the courts, but upon the parties); 
‘but in the absence of anv such interference the juris- 
‘diction of other courts remains unimpaired, and their 
‘judgments are valid. (/z re Davis, 1 Sawyer, 260; 
‘Eyster v. Gaff, gt U. S., 521; Daves v. Friedlander, 
‘104 U. S., §70.) 

‘“There is nothing in the suggestion that plaintiffs 
‘should have obtained permission of the bankrupt court 
‘to bring this action. They had never proved their 
‘claim against the defendant, or in any manner become 
‘parties to the bankruptev proceedings. Neither were 
‘they interfering with these proceedings, nor with any 
‘property in the custody of the bankrupt courts. (/z- 
‘gee Vv. Becker, g Pliila., 196."") 
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We now present the opinion of the court of last resort 
in Illinois in the case now here before this court. 


CRAIG, J., delivered the opinion, WALKER, SHELDON, 
SCHOFIELD, and MULKEY, JJ., concurring: 


‘“Plowden H. Ball brought an action of debt against 
‘Charles W. Bovnton at the September Term, 1877, of 
‘the Circuit Court of Stephenson county, to recover the 
‘amount of a decree which had been rendered in the 
‘Circuit Court of that county several years prior to the 
‘commencement of the action. At the following April 
‘Term, 1878, of the court, the defendant by his attorney 
‘filed a plea of the general issue. On the 15th day of 
‘April, 1878, Boynton was adjudged a bankrupt in the 
‘United States District Court for the northern district 
‘of Illinois. At the December Term, 1879, of the 
‘Stephenson Circuit Court the cause was called for 
‘triai, and the parties appeared by their attorneys, 
‘waived a jury, and a trial was had before tne court, 
‘which resulted in a judgment in favor of the plaintiff 
‘for the amount of decree, together with the interest 
‘thereon. After the rendition of the judgment, and on 
‘the 23d day of December, 1880, Boynton received his 
‘final discharge in bankruptcy, and on the 25th day of 
‘March, 1881, he filed this petition and motion in the 
‘Stephenson Circuit Court for a perpetual stay of pro- 
‘ceedings on the judgment, on the ground that he had 
‘received his discharge in bankruptey. The motion 
‘was heard by the court and overruled. An appeal was 
‘taken to the appellate court, where the judgment of 
‘the Circuit Court was affirmed, and Boynton appealed 
‘to this court. 

‘Whether a perpetual stay of proceedings to enforce 
‘the collection of the judgment against the bankrupt 
‘shall be granted, depends upon the construction to be 
‘.placed upon the bankrupt act of 1867. 

‘* Section 5106 declares: ‘No creditor whose debt is 
‘provable shall be allowed to prosecute to final judg- 
‘ment any suit at law or equity therefor against the 
‘bankrupt until the question of the debtor's discharge 
‘shall have been determined ; and any such suit or pro- 
‘ceedings shall, upon the application of the bankrupt, 
‘be staved to await the determination of the court of 


——e 


i POAT le GE A RE 


45 


‘bankruptcy on the question of the discharge, provided 
‘there is no unreasonable delay on the part of the 
‘bankrupt in endeavoring to obtain his discharge, and 
‘ provided, also, that if the amount due the creditor is 
‘in dispute, the suit, by leave of the court in bank- 
ruptcy, may proceed to judgment for the purpose of 
‘ascertaining the amount due, which amount may be 
‘proved in bankruptey, but execution shall be stayed.’ 

‘* Section 5117 provides that ‘ No debt created by 
‘fraud or embezzlement of the bankrupt, or by his 
defaleation as a public officer, or while acting in a 
fiduciary character, shall be discharged.’ 

‘Section 5118 declares, that ‘ No discharge shall re- 
‘lease, discharge or affect any person liable for the 
‘same debt for or with the bankrupt.’ 

‘Section 511g provides that ‘A discharge in bank- 
ruptey duly granted shall, subject to the limitations 
‘unposed by the two preceding sections, release the 
‘bankrupt from all debts, claims, liabilities, and 
‘demands which were or might have been proved 
against his estate in bankruptcy.’ 

‘It will be observed that Boynton, after he was 
‘adjudged a bankrupt, did not appear in the Circuit 
Court, where the action was pending against him, and 
‘enter a motion for a continuance of the cause or a stay 
‘of proceedings until the determination of the court of 
‘bankruptey on his discharge, as he might have done 
‘under section 5106 of the bankrupt act; and on account 
of a failure on the part of Boynton to procure such 
‘stay of proceedings, it is contended that the judgment 
‘rendered against him was not affected bv his final dis- 
‘charge subsequently obtained. 

‘The question involved has led to much discussion 
‘among law writers, and, although it has often arisen 
in the courts of England and the United States, the 
‘decisions are by no means harmonious. We have been 
‘referred to a large number of cases decided in Eng- 
‘land, where the courts hold that a judgment rendered 
‘against a bankrupt after he was declared a bankrupt, 
‘and before the final discharge was obtained upon a 
‘ pre-existing debt, is released by the discharge. Among 
‘the number is Planford v. Foot, 1 Cowp., 138, which 
‘is a leading case on the subject. We do not question 
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‘the rule in England; it is uniform; but the decisions 
‘in England cannot be relied upon as authority here, 
‘for the reason that they are predicated on a provision 
‘in the statute of that country which does not exist in 
‘our bankrupt law. The substance of the statute 1s, if 
‘the creditor did obtain judgment before final discharge 
‘and take the debtor in execution, he should be dis- 
‘charged on motion. (See dissenting opinion of Bron- 
‘son, C. J., in Clark v. Rowling, 3 N. Y., 225, and 
‘opinion of the court in /7 ve Ga//ison, 2 Lowell Cir. C., 
‘74, where the statute of England is quoted and con- 
‘sidered.) If our bankrupt law contained the same pro- 
‘vision as that of England, then the decisions of those 
‘courts might be regarded as authority; but such is not 
‘the case. 

‘‘As stated before, in the United States the decisions 
‘on the question are in direct conflict. Under the 
‘bankrupt act of 1841, in Maine, Massachusetts, and 
‘some other States, it was held that a discharge in bank- 
‘ruptcy did not release a judgment rendered against 
‘the bankrupt pending the proceedings in bankruptcy; 
‘that where a judgment is recovered on a debt provable 
‘under the bankrupt proceedings against the bankrupt, 
‘the original debt becomes merged and extinguished 
‘in the judgment, which is not provable against the 
‘bankrupt. (//o/brook v. Foss, 27, Me., 441; Fesher v. 
‘ Foss, 30 Me., 459; Prke v. WeDonald, 32 Me., 418; 
‘ Sampson v. Clark, 2 Cush., 173; lH oodbury v. Perkins, 
‘5 Cush., 86; Favon v. Baxter, 11 Cush., 35.) 

‘“‘In New York, Vermont, and some other States it 
‘has been held that if the debt upon which the judg- 
‘ment was rendered was one provable against the 
‘bankrupt, and would be cut off by the discharge, the 
‘judgment rendered upon such debt would be barred 
‘and cut off by the discharge. (//arrington vy. Mc- 
‘ Naughton, 20 Vt., 293; Downer v. Rowell, 26 Vt., 


‘397; Dresser v. Brooks, 3 Barb., 429; Clark v. Row- 
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‘We shall not, however, stop to detertnine what is 
‘the correct rule under the act of 1841, as there is, in 
‘our judgment, a marked distinction existing between 
‘the act of 1841 and the act of 1867. The act of 1841 
‘made no provision whatever for the postponement of 
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‘an action pending against a bankrupt between the 
‘time he was adjudged a bankrupt and the time he 
‘received a final discharge; this seeming defect in the 
‘act of 1841 was cured by the provision contained in 
sec. 5106, in the act of 1867, in these words: ‘Any 
‘such suit or proceedings shall, upon the application of 

‘the bankrupt, be staved to await the determination of 

‘the court of bankruptey on the question of the dis- 

‘charge.’ Here is a complete remedy provided, if the 

‘bankrupt desire to avail of it, to prevent a judgment 

‘from being rendered against him until he can procure j 
a final discharge. ‘The object, of course, was to pre- 
veut a judgment—which the discharge might not 

relieve the bankrupt from, as held by the courts of 

‘Maine and Massachusetts—until the discharge should 

‘be granted, which the bankrupt could then plead in | 
‘bar of the pending action against him, and thus pre- 4 
‘vent the tendition of a judgment in the court in which | 
‘the action might be pending. 

‘Under section 5119 Boynton’s discharge released 
‘him from all debts which were or might have been 
‘proved against his estate in bankruptcy. Was the 
‘judgment in question a debt of that character? Obvi- 
‘ously the section means all indebtedness existing at 
‘the time Boynton was declared a bankrupt, which was 
‘15th April, 1878. At that date this judgment was 
‘not in existence, as it was not rendered until Decem- 
‘ber, 1879; but it is said the debt upon which the 
‘judgment was rendered was in existence at the time 
‘ Boynton was adjudged a bankrupt; and as the original 
‘indebtedness was provable, and would have been 
‘barred by the discharge, the judgment stands in the 
‘same position. It may be regarded a well-settled and 
‘uniform rule of law that every cause of action will, if 
‘recovered upon, merge into the judgment or decree. 
‘(Freeman on Judginents, Sec. 216.) If the action 1s 
‘upon a simple contract, a bond, or ajudgment of a court 
‘of record, in either case, when a recovery is had, the 
‘cause of action is merged into the judgment when a 
‘judgment has been rendered. Freeman in his work 
‘on Judgments, Sec. 217, savs: ‘Every judgment ts 
‘for most purposes to be regarded as a new debt; the 
‘chief, and perhaps the only, exception being 1n cases 


‘ 


. 


te de ce eee ee ee ee 


. 


* 


46 


where the technical operation of the doctrine of merger 


‘would produce manifest hardship, and even these cases 
‘are by no means universally excepted. This new debt 
‘is not in general affected by the character of the old 


ae 


‘one.’ The author in Sec. 245, however, says: ‘In no 


class of cases has the technical operation of the doc- 


‘trine of merger been so frequentiy limited as in those 


where the effect of a discharge under law for the relief 


‘of insolvents had to be determined.’ 


‘* An able discussion of this subject may be found in 
Gould vs. [layden, 63 Ind., 448, where a judgment had 


‘been rendered in a court of record in that State, and 
‘afterwards a recovery was had on the judgment in the 
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State of Ohio. The question was, whether the first 
judgment was so merged and absorbed in the second 
judgment as to destroy the lien and validity of the first 


‘judgment. It is there said, the plaintiff may et.force 


* 


its collection by the process of the court in which he 
Btained his judgment, or he may, if he elect so to do, 
use his judgiment as an original cause of action, and 


‘ bring suit thereon in the same or some other court of 


competent jurisdiction, and prosecute such suit to 


‘final judgment. This procedure he may pursue as 
‘often as he elects, using the judgment last obtained as 
‘a cause of action on which to obtain the next sueceed- 
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ing judgment; but the verv freedom with which this 
mav be done, ad mfnitum—and we know of no law 
or legal principle which would prevent its unending 
repetition—ts, to our minds, a convincing and con- 
clusive reason wlhiy each successive and personal judg- 


ment ought to and must be regarded as a complete 


‘merger and extinguishment of the preceding judgment 
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with all its qualities and incidents. Each successive 
personal judgment is a new debt of record, in which 
the precedent debt, though theretofore evidenced by a 
judgment, IS as completels merged and absorbed as it 


‘would have been if it had been evidenced by note, bill, 
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bond, or anv other evidence of debt. 

‘*In the case of /z re Gallison, 2 Lowell Cir. C., 74, 
LOWELL, Justice, in discussing this question, after re- 
viewing various authorities, savs: ‘For the reasons 


‘ given, and upon a careful examination of the decisions, 


‘Tam of opinion that a judgment obtained after the 
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‘ adjudication in bankruptcy creates a new debt, which 
‘cannot be proved in bankruptcy, because the judg- 


ment is a merger and creates a new debt; and that the 
judgment creditor cannot oppose the discharge, be- 


‘cause he has no provable debt, and because the dis- 
‘ charge will be no bar to the judgment.’ 


‘* There are cases which hold a contrary view. While 


‘the general doctrine of merger is admitted, it is held 
‘that the rendition of a judgment does not, within the 


meaning of the law, create a new debt. Such are 


‘ Dresser v. Brooks, 3 Barb., 429; Dawson v. Hartsfeld, 


79 N. C., 334; Ja re Stephen Brown, 3 Bank. Register, 


‘585. But we are satisfied the better doctrine, and that 


‘too established by the later decisions, is that a judg- 


‘ment rendered after an adjudication in bankuptey 
‘creates a debt which cannot be proved against the 
‘bankrupt’s estate; that the indebtedness existing 
‘ prior to the recovery becomes merged in the judgment. 
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‘* If, however, we are not correct in this view, there 
there is another ground which will preclude the bank- 
rupt from impeaching the judgment, which has been 
clearly stated by the Supreme Court of Massachusetts 


‘in Bradford v. Rice, 102 Mass., 472. The court, after 
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holding that a debt provable against the bankrupt, 


‘when reduced to judgment pending the proceedings, 
‘is merged and extinguished, then savs: ‘ The creditor, 
‘by taking judgment and so changing the form of his 


all 


debt and securing to himself the benefit of conclusive 


‘and permanent evidence of it, and an extension of the 
‘period of limitation of an action thereon, is held on 
‘his part to have elected to look to the debtor per- 
‘sonally, and.to abandon the right to prove against Ins 


estate; and the debtor, on the other hand, who might 


‘have protected himself by moving the court in which 
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the action was pending for a continuance, in order to 
afford him an opportunity to obtain and plead a cer- 
tificate of discharge, is held, by omitting to make such 


‘a motion before judgment, to have waived the right to 
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set up his certificate against the plaintiff's claim; and 
therefore the rights.of both parties must be governed 
by the judgment which the one has moved for and the 


‘other has suffered to be rendered.’ 


‘‘What right has Boynton to complain that a judg- 
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ment was rendered against him in the Stephenson 
Circuit Court? He was served with process, appeared 
and pleaded to the action, he knew the action was 
‘pending when he was adjudged a bankrupt, and he 
knew that he could obtain a stay of proceedings by 
‘entering a motion for that purpose, until he could ob- 
‘tain a discharge, and plead it in bar of the action; and 
vet he made no effort whatever to procure a stay, but, 
‘on the other hand, voluntarily submitted to a trial. It 
‘was lis own negligence which led to the judgment 
which he now seeks by motion to avoid. A motion 
‘for relief, as against a judgment of this character, may 
‘ be treated as an equitable proceeding, and it is a well- 
‘established rule that a party who fails to make a de- 
‘fense at law shall not be permitted to come into equity 
‘and have such defense allowed, unless he can show he 
‘was prevented by accident, mistake, or fraud, which is 
‘not pretended in this case. (/erwe & .lminiy. 
" Osgood, 57 I1l., 345.) The Circuit Court did not lose 
jurisdiction of the case, because Boynton was adjudged 
‘a,»bankrupt; but as was held in /:ysterv. Gaff, 91 
Otto, 521, it was the duty of the court to proceed with 
‘the cause until by some pleading the court was in- 
‘formed of the changed relations of the parties. (See 
‘also /lolden vy. Sherwood, 84 M1., 92.) The Cuireuit 
Court could do nothing less than proceed with the 
‘case to final judgment; and as the judgment is to be 
regarded as the joint act of Boynton, who of his own 
choice allowed it to be rendered, and of the plaintiff, 
upon whose motion it was rendered, the rights of these 
‘two parties must be regarded as finally settled by that 
‘judgment. We are not aware of any case that holds 
‘that where a defense might have been made to a 
‘pending cause of action, but was not set up, solely 
through the negligence of a defendant, that such de- 
‘fendant may afterwards interpose the samme defense to 
the judgment which has been rendered against him. 
‘It is ordinarily enough that a party has had a day‘in 
‘court and an opportunity to plead lis detense. The 
bankrupt act in clear terms provides for the stay of an 
action which may be instituted against the bankrupt 
until his discharge is passed upon. This salutary 
‘ provision was incorporated into the law for the purpose 
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‘of enabling a defendant, situated as was appellant, to 
‘ plead his discharge in bar of the action; but as appel- 
‘lant gave no heed whatever to the law, and through 
‘his own negligence allowed a judginent to be rendered 
‘against him, what reason can be urged for holding 
‘that the judgment shail not be binding upon him ? 
‘None 1s perceived. 

The judginent of the appellate court will be affirmed. 

“ Scorr and DickEy, J.J., dissent: 


Bowen v. Lichel, 91 Ind., 22. ELLiot, J.: 

‘It is alleged in the complaint of the appellee that 
‘on the 4th day of March, 1878, the appellants insti- 
‘tuted an action against him in the Superior Court of 
‘Vanderburg county, and on the 15th day of the month 
‘obtained judgment against him; that on the 11th day 
‘of the same month he was adjudged a bankrupt under 
‘the general law of the United States, and on the 13th 
‘day of August, 1878, obtained a discharge. The re- 
‘lef sought is an injunction restraining the collection 
‘of the judgment obtained by the appellants. A de- 
‘murrer to this complaint was overruled and exception 
reserved ; the answer of the appellants avers that there 
‘was due service of summons in action instituted by 
‘them; that all proceedings were regular; that they 
‘never filed any claims against the estate of the appellee, 
‘but relied entirely on the judgment. 

‘The controlling question in this case is whether the 
‘appellee, having failed to defend the action instituted 
‘against him, is entitled to the benefit of the discharge 
‘awarded him in the bankruptey proceedings ? 

“There is much conflict in the cases, but we are 
‘inclined to think that the view that the defendant 
‘must interpose the proceedings in bankruptcy as 
‘a defense to the action prosecuted against him in 
‘State Courts, is the only one that can be sustained on 
‘ principle.. 

‘It is quite clear that the State Courts have full 
‘jurisdiction, and, unless some barrier is interposed, 
‘may carrv the cause to judgment ; and if the defendant 
‘desires to change or impede the ordinary course of 
‘procedure, he must bring the proceedings in bank- 
‘ruptey to the attention of the State Court, and secure 
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‘a stay of proceedings. ‘That he has a right to do this 
‘cannot be seriously questioned. (Blumenstiel’s Bank- 
ruptey, 482.) One who has a defense, and full oppor- 
‘tunity to avail himself of it, must make it, or he cannot 
‘afterwards assail the judgment. If he neglects to 
‘make good the benefit of his dav in court, he is guilty 
‘of such /aches as renders his appeal for judicial aid 
unavailing. The question we have in hand was de- 
‘cided as we now decide it in Steadman v. Lee, 61 Ga., 
58. The court there said: ‘It will thus be seen that 
the bankrupt must make application in some wav 
to have the proceedings staved in the State Court. 
This he did not do, so far as the record discloses, and 
his own /aches has allowed this judgment of a court of 
‘competent jurisdiction to be rendered against him. 
We hold, therefore, that the judgment is good, and 
‘that his discharge being subsequent thereto, does not 
relieve him from its operation.’ 

~ **In discussing this question Lowell, J., said: ‘* The 
arguinent for the side which the defendant assumes 
in this case appears to be much the stronger. Not 
‘only the technical doctrine of merger is involved, 
but the defendant has had his day in court and one 
‘opportunity to plead luis defense; and I take it to be 
‘a rule of the highest importance that a defense which 
might have been made to the original cause of action 
can never be made to the judgment. Now, the bank- 
‘rupt act provides most carefully for a stay of suit until 
the defendant's charge is passed upon; giving; giving, 
by fair implication, a power to the District Courts even 
‘to enjoin actions in State Courts contrary to the gen- 
eral practice. <All this is for the very purpose of en- 
abling the bankrupt to plead his discharge. If he does 
not choose to avail himself of this mght, what possible 
‘ground ts there for saving that the judgiment shall not 
bind him? Are we to inquire in each case why his 
plea was not set up, or why it was overruled? It may 
be that the State Court was of the opinion that the 
‘discharge, if granted, would be no bar. We can now 
impeach their decision collaterally. It may be that 
the bankrupt intends not to set upon the discharge 
against this creditor. We cannot authorize him to 
‘reconsider this determination ; it mav be that he was 
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‘surprised.’ (/2 re Gallison, 5 Nat. Bank Reg., 353.) 
‘In support of this opinion are cited /folbrook v. 
‘ Foss, 27 Me., 441; Fusher v. Foss, 30 Me., 459; Prke v. 
‘MeDenald, 32, Me., 418; Sampson vy. Clark, 2 Cush., 
173; MH oodbury v. Perkins, 5 Cush., 86; Favon v. Bax- 
‘fer, 11 Cush., 35; lM olcott v. Hodge, 15 Gray, 547. 
‘The question is thoroughly considered in the recent 
‘case of Boynton v. Ball, 15 Reporter, 783, and the con- 
‘clusion reached which harmonizes with that stated by 
‘Lowell, J., /v re Gallison, supra. 

“In Nay v. ll zght, 119 Mass., 426, it was said: ‘If, 
‘indeed, neither the bankrupt nor the assignee moves 
‘for a stay of proceedings the court may proceed 
‘to judgment. (Dunbar v. Baker, 104 Mass., 211; 
‘Cutter v. Evans, 115 Mass., 27.) 

‘In Doe v. Childress, 21 Wall. 642, it was said that 
‘* Where the power of a State Court to proceed in a suit 
‘is subject to be impeached, it cannot be done except 
‘upon an intervention by the assignee, who shall state 
‘the facts and make the proof necessary to terminate’ 
‘such a jurisdiction. In Aen/ v. Downing, 44 Ga., 116, 
‘the court say: ‘‘ The assignee may on his own motion 
‘be made a party, if for no other reason than to have 
‘it properly made known to the court that the defend- 
‘ant has become bankrupt. He has also a right to 
‘move to dismiss the attachment. The adjudication of 
‘bankruptey must be known to the court in some 
‘authentic mode. It may be denied, and the State 
‘Court cannot take notice of the judgment of other 
‘courts by intuition. They must be brought to the 
‘notice of the court, and this cannot be done without 
‘ parties.’’’. It was held in case from which we have 
‘quoted that as the assignee had failed to intervene in 
‘the State Court and question the validity of the at- 
‘tachment, he could not afterwards impeach it ; and this 
‘establishes the principle which he have indicated as 
‘the correct one ; for if the assignee is charged with the 
‘duty of interfering and bringing the bankruptcy pro- 
‘ceedings before the: State Court, much more 1s the 
‘dchtor, who is personally and dzrect/y interested in 
‘securing an effective discharge. If it be negligence 
‘on the part of the officer of the law to allow the State 
‘Court to proceed uninformed, it certainly must be so 
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‘for the debtor to a//ow his day in court to pass waused. 

“As sustaining the conclusions stated by us, we also 
‘cite Ju re Mansfield, 6 Nat. Bank. Reg., 388; Pradford 
‘v. Rice, 102 Mass., 472. In Dormzire v. Cog/y, 5 Blackt., 
‘177, it was held that a judgment rendered after adjudi- 
‘cation in bankruptev was not affected by the discharge; 
‘and although this decision was made under the bank- 
‘rupt act of 1842, we think it has an important bearing 
on the present case, inasmuch as it holds that dis- 
‘charges do vo/ release judgments rendered subsequent 
‘to the adjudication ; and this being granted, 1t must 
‘jollow that the discharge relied on by the appellee 1s 
‘unavailing. 

“Tf he would have avoided this result he should 
‘have secured a stay of pre ceedings and not have 
‘allowed the old debt to be transformed into'a new one 
‘later than the adjudication, for upon such debts—that 
is, debts created subsequent to the adjudication—the 
discharge does not operate. 

“When the debts of the appellants were put into 
‘judement their claims were merged and their right of 
‘action bound up in the judgment, and their debt was, 
therefore, subsequent to the adjudication in bank- 
; ‘ruptev, and not embraced by the discharge. *Thus 

‘doctrine of merger extends so far as to merge a judg- 
ment on which an action is brought in the last judg- 
ment and to destroy the len of the former. (Gou/a 
Vv. /lavden, 63 Ind., 443.) HW the judgment has this 
‘force where it rests on a debt evidence by a judgement, 
‘it must surely have it when it rests on an ordinary 
‘chose in action.” 
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Judgment was reversed. 

On petition for a rehearin,, this case was again con- 
sidered and the petition overruled October rath, 1883. 

Wells et al.v. Edmison, 22: Northwestern Reporter, 
497. PALMER, J. 


‘The pleadings and findings in this record show that 
‘on the 28th dav of August, 1878, the plaintiffs, as co- 
‘partners under the name of M. D. Wells & Co., com- 
‘imenced an action upon an account for goods sold and 
‘delivered against the defendant, bv personal service of 
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process, in the Circuit Court for Buchanan county, in 
the Stateof Iowa, which was the court of general juris- 
diction. The defendant made no appearance or an- 


: i 


‘swer, and at the October Term of 1878, on the 29th 


day of October, judgment was rendered against him 
for $577.50 and costs. After the commencement of 
that action, and on the 31st dav of August, 1878, the 
defendant filed his petition in bankruptev in the 
United States District Court for the Southern District 
of Iowa, and such proceedings were had therein that 
in April, r880, he obtained a discharge in the usual 
form. This action was brought upon the judgment; 
and the only defense interposed by the defendant 1s 
the discharge in bankruptey.. The trial court held, 
for the purposes of this case, that the demand in judg- 
ment was discharged, and that the plaintiff could not 
recover. Judgment dismissing the action, and for costs, 
was entered against the plaintiff, from which this ap- 
peal is taken. 

‘* The sole question presented upon this appeal 1s 
whether a discharge granted under the late bankrupt 
law impairs, or at all affects, a judgment recovered 
Ina court of competent jurisdiction, subsequently to 
the filing of the petition in bankruptey, which by the 


‘statute is ‘deemed to be the commencement of pro- 


‘ 
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ceedings of bankruptey.’ (Rev. St. U. S., Sec. 4991.) 
While there is some conflict in the cases, especially in 
revard to the doctrine of merger involved in the ques- 


‘tion, we are convinced, by the recent authorities cited 
‘and the principle established by the courts of this 
‘country as to the conclusive effect of a final judgment, 


. 
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that the defense here interposed should not prevail. 
In Pradford y. Rice, 102 Mass., 472, the action was 


‘like this case at bar, upon a judgment recovered in 
‘another State, pending proceeding 


ings in bankruptcy; 
‘ 
i 


‘and it was ruled that the certificate of discharge was 
‘no defense to the action. Grav, J., gives the opinion. 


‘ 


The first paragraph contains the substance of the de- 


‘cision: 


. 


‘ 


“<The ruling of the court below was in accordance 
with a series of decisions of this court, by which it 
had been held that if, after the institution of proceed- 
ings in insokvenecyv or bankruptcy, judgment 1s ren- 
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‘dered upon a debt provable under these proceedings, 


+ 


‘ 


‘ 


the original debt is merged and extinguished in the 


judgment, and the judgment is not provable against 


the estate of the debtor, nor discharged by the certificate; 


‘and this not'merely because such i merger takes effect 


* 


r 


by the rules of the common law, but because the 
creditor by taking judgement, and so changing the 


‘form of lisdebt, and securing to himself the benefit of 
‘the conclusive and permanent evidence of it, and an 
‘extension of the period of limitation of an action 
‘thereon, is held, on his part, to have elected to look 


° 


to the debtor personally, and to abandon the right to 


‘prove against lis estate, and the debtor on the other 
‘hand, who, might have protected himself by moving 
‘the court in which the action was pending for a con- 


tinuance, in order to afford him an opportunity to 


‘obtain and plead a certificate of discharge, is hele, by 


a 


omitting to make such a motion before judgment, to 


% . . ° iy . 
have waived the right to set up his certificate against 


‘the plaintiff's claim; and therefore the right of both 
‘parties must be governed by the judgment which the 
‘one has moved for and the other has suffered to be 
‘ rendered. ’ 


“Tluis decision is followed and approved in later 


‘cases in the same court. (Cué/ler v. evans, 115 Mass., 


27; Ray v./l 2h, 119 Mass., { 26. ) In ovatonv. Pall, 


‘105 Ill., 627, the same conclusion was reached in the 
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Circuit, Appellate, and the Supreme Court upon the 
question here involved. The Supreme Court reviews 
the question upon both the grounds stated in the 
Massachusetts ¢ase, and, while recognizing the conflict 
which has existed in the courts concerning the doc- 
trine of merger by judgmeut, savs on this point: ‘We 


‘are satisfied that the better doctrine, and that, too, 


* 


* 


* 


established by the later decision is, that a judgment 
rendered after adjudication in bankrupteyv: creates a 
debt which cannot be proved against the bankrupt’s 
estate; that the indebtedness existing prior to the re- 


‘coverv becomes merged in the judgment.’ *’ 


* 


“Then, referring to the other grounds of the decision 
in the Massachusetts case, the court says: 
‘<The Cireuit Court did not lose jurisdiction of the 
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case because Boynton was adjudged a bankrupt; but, 
‘as was held in Ays/er v. Gaff. gt U.S., 521, it was the 
duty of the court to proceed with the cause until, by 
‘some pleading, the court was informed of the changed 
‘relation of the parties. (See also /folder v. Sherwood, 
54 [ll., 92.) The Circuit Court could do nothing less 
than proceed witi) che case until final judgment; and 
as the judgment is to be regarded as the joint act of 
‘ Boynton, who of his own choice allowed it to be ren- 
dered, and of the piaintiff upon whose motion it was 
rendered, the rights of these two parties must be re- 
garded as finally settled by the judgment. We are 
not aware of any case that holds that where a defense 
might have been made to a pending cause of action, 
‘but was not set up solely through the negligence of a 
defendant, such defendant may afterwards interpose 
the same defense to the judgment which has been 
rendered against him. It is ordinarily enough that a 
partv has had a day in court and an opportunity to 
plead his defense. ‘The bankrupt act in clear terms 
‘provides for the stay of an action which may be 1in- 
stituted against the bankrupt until lus discharge 1s 
passed upon. This statutory provision was incorpo- 
rated into the law for the purpose of enabling a de- 
‘fendant situated as was appellant to plead his dis- 
charge in bar of the action; but as appellant gave no 
‘heed whatever to the law, and through his own neghi- 
‘gence allowed a judgment to be rendered against him, 
what reason can be urged for holding that the judg- 
ment shall not be binding upon him? None 1s _per- 
‘ceived.’ 

‘The same question has recently been decided in 
‘Bowen vy. Eiche/, 91 Ind., 22, in harmony with the de- 
‘cisions above cited; and this decision is based mainly 
‘upon the proposition that if the defendant fails to 1n- 
‘terpose a stay of proceedings upon the intervention of 
‘bankruptey, he must abide the consequence of the 
‘judgment. 

‘*’These decisions are sustained by numerous author- 
‘ities in like cases. (/7 re Garrison, 5 N. B. R., 353, by 
‘Judge Lowell; /” re Mansfield, 6 N. B. R., 388; Ffol- 
‘lister v. Abbott, 31 N.H., 442; /lolbrook v. toss, 27 Me., 
‘441; Pikev. WcDonald, 32 Me., 418; Sampson vy. Clark, 
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2 Cush., 173; Aarton vy. Barter, 11 Cush., 35; Culler v. 
/vans, 115 Mass., supra; Steadman v. Lee, 61 Ga., 55; 


, Ke vere Copper Ca. Vv. rnin ie QO) N. 2. 33. The Cases 


a 


‘cited con/ra appear to have been decided upon a limited 
‘and exceptional view of the doctrine of merger. 


‘clearly of the opinion 


° 


-- question of merger, we are 
mat the defense here inter- 
posed cannot prevail without violating another prin- 


ciple—that the judgment is final and conclusive as to 
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ve Dut, Liihe pr ite tly ot | 
{ 


’ 
i 
| 
i 
‘ 
1 


‘every matter of detense existing at the time. That the 


act of 1867 provides an ample remedy, whereby the suit 


‘in Jower court might, upon the application of the de- 
‘fendant, have been staved to await the determination 


‘ot the court 


* 


* 


11 bankruptey on the question of dis- 
charge, and the judgment therein prevented, is no 
longer an open question. (Rev. Stat. U. S., see. §106; 
ffill v. Harding, 107 U.S., 631; 8. C., 2 Sup. Ct. Rep., 
104; Nay v. While, 119 Mass., 426; /age v. Cole, 123 
Mass., 93.) Butnosuch application having been made, 


‘ 


‘that the court retained the complete jurisdiction, and 
‘could properly proceed to judgment. (oe v. Childress, 


- 


21 Wall., 642; Eyster vy. Gaff, 91 U.S., 521; Holden vy. 
Sherwood, 54 Nh, G2; Amador C. & ML Cav. Mitchell, 


‘so Cal., 168; Caller vy. Evans, 115 Mass., 27; Kar Vv. 


/ 


‘Wight, 119 Mass., supra; /lill v. Harding, 107 U.S., 
* Supra. 


‘*’Phese cases show that the remedy of the statute is 


‘in the nature of personal privilege on the part of bank- 


rupt. It ais said by Justice Grav in the last case cited, 


‘as he had before declared when Cluet Justice of the 


Massachusetts court, (Aayv v. /lzeat, 119 Mass., 428,) 


‘that if neither the bankrupt nor his assignee in bank- 


° 


ruptey applies for the stav of proceedings, the court 


( 
av of course proeced to judgment. And the extent 


j ot thus SLALILLOTA remedy is LO attord al complete detense 


in this action. The stav ot proceedings is to awalt the 


‘determination of the court in bankruptey ‘on the ques- 
‘tion’ of the discharge, ‘evidently for the purpose of 
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enabling the bankrupt to plead his discharge, and to 


plead itin bar of the action. Itisso held in the indi- 


‘ 
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alla, [llimois, and Massachusetts case Ss, and assumed OT 
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‘conceded to be so in the other cases cited. In Arar v. 


Ikeghi, supra, the court plainly savs that one of the 
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objects of this provision is ‘to protect the bankrupt, in 
case he obtain his certificate, from having the original 
‘cause of action against him merged in a judgment.’ 
‘And the same principle is declared by the Court of 
Appeals in Revere Copper Co. v. Dimock, go N. Y., 37, 
‘where the discharge was obtained after a default, and 
five days before the entry of judgment. The court 
‘there says: ‘ The defendant was not without a remedy. 
‘He could have applied to the Massachusetts court to 
‘open his default and permit him to set up his dis- 
‘ charge.’ : 

‘This remedy of the statute, therefore, being in the 
‘nature of a personal privilege, and the defendant having 
‘waived it as he did, how can he now avoid the legal 
‘consequences of the obligation created by the judg- 
ment of the court? This obligation no longer rests 
‘upon contract or consent, for ‘;udic7um reditur im 
‘enzvitum.’ A judgment is essentially different from a 
‘contract m its nature and elements, and is deemed in 
law as ‘obligation of record.’ (2 Amer. Lead. Cas., 
‘819, 820; O' Prien v. Young, 95 N. Y., 428, and cases 
cited ; Stale v. City of New Orleans, 109 U. S., 285 ; 
‘S. C., 3 Sup. Ct. Rep., 211.) From the time the 
Supreme Court, in J///s v. Duryee, 7 Cranch, 481, 
‘(1813,) decided that #7/debe/ is not a good plea to an 
‘action upon a judgment of another State, it has been 
‘uniformly held that a party bound by such an obliga- 
‘tion is estopped from alleging or proving that at the 
time he did not owe the debt. (C/ristmas v. Russell, 
‘5 Wall., 290; Cromwell v. County of Sac., 94 U.S., 
‘351; Revere Copper Co. v. Dimock, supra; Jordon wv. 
‘Phelps, 3 Cush., 545; Fuller v. Shattuck, 13 Gray, 
70; Stephens v. Howe, 127 Mass.,164; Patrick v. Shaffer, 
‘94 N. Y., 423.) And within the general principle of 
‘res adjudicata it is well established that the judgment 
‘of a court of competent jurisdiction is final and 
‘conclusive, not only as to any matter of defense actually 
‘determined, but as to every other defense or remedy to 
defeat or diminish the recovery which might have 
‘been interposed, but was omitted or otherwise waived. 
‘( Jordan vy. lan Epps, 85 N. Y., 427, and cases cited ; 
‘Wells’ Res Ady., Sec. 251, 67: Warriott v. Hampton, 
‘> Term R., 269; Le Guen vy. Gouverneur, 1 Johns., 
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‘Cas. 492; Walker v. Ames, 2 Cow., 428; Bink v. 
‘Wood, 43 Barb., 320; Clemens v. Clemens, 37 N.Y., 743 
Noble \ '. Merrill, 48 Me., 140; Bridge Company v. 

‘ Sarge nl, 27 Ohio St., 233; Pates v. Spooner, 45 Ind., 
‘493; Aelly v. Dontin, 70 Ill., 378; Dewey v. Peck, 33 
‘Iowa, 242; Pank vy. Stevens, 46 lowa, 429; Ma/ly v 
‘Mally, 52 lowa, 654; Laruel/ v. Hohn, 61 Cal., 131.) 

‘In Jordan v. Lan Epps, supra, the plaintiff sought 
‘to recover dower in certain lands. In former partition 
suit she had neglected to assert her statutory remedy 
‘for the admeasurement of dower, and it was held that 
the judgment was conclusive of matters omitted in 
her defense. ‘The court there states the rules: ‘ The 
judgment is final and conclusive between the parties, 
‘not only as to the matter actually determined, but as 
to every other matter which the parties might have 
litigated, and have decided as incident to or essentially 
connected with the subject-matter of the litigation, 
within the purview of the original action.’ ‘And in 
the Sac County Case, 94 U. S., 352, it is said that, where 
the former judgment was upon the same claim or de- 
mand in any subsequent action,’ it is a finality as to 
the claims or demands in controversy, concluding par- 
ties not only as to every other matter which was 
‘afforded and received to sustain or defeat the claim 
‘or demand, but as to any other admissible matter 
which might have been affored for that purpose; ‘ thus, 
for example, a judgment rendered upon promissory 
note 1s conclusive as to the validity of the instrument 
‘and the amount due upon it, although it be subse- 
‘quently alleged that the perfect defenses actually ex- 
isted, of which no proof was offered; such as forgery, 
want of consideration, or payment. If such defense 
were not presented in the action and established by 
competent evidence, the subsequent allegation of their 
‘existence is of no legal consequence. The judgment 
is as conclusive, so far as future proceedings at law are 
concerned, as though the defense never e xisted.’ 

‘We conclude, therefore, that the discharge of the 
‘defendant, which might, by obtaining a stay of pro- 
ceedings, have been pleaded in bar of the former 
action, is no defense to any action on the judgment, 
‘and that no plaintiffs are entitled to recover.” 
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SMITH, J., concurring : 


‘*T concur in the conclusion, but not upon the ground 
‘that the judgment is a merger of debt ; that I regard 
‘as a mere fiction. The judgment no more merges or 
‘extinguishes the debt than does a promissory note 
‘merge the debt when given on settlement of an ac- 
count or on settlement of an unliquidated or disputed 
‘claim of any kind. But I concur solely on the ground 
‘that the defendant has had Avs day tn court, and fail- 
ing /here to interpose the bar to the action, and per- 
mitting judgment to go against him, he cannot now, 
when sued upon the judgment, interpose a defense 
which he might have interposed to the original 
action.”’ 
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Negligence of Boynton. 

A bill was filed to open a decree and allow a rein- 
vestigation, on the ground of negligence of counsel, ina 
suit at law in not attending court, the inexperience of 
other counsel employed, and ignorance of practice, and 
advice by his counsel that the cause would not be tried, 
whereby the decree was entered. 

Held, That the negligence of the counsel whom he 
had employed to attend to his case was same as his own 
negligence, and he must suffer the consequences. 

Yates v. Monroe, 13 Ull., 219. 


A complainant ina bill in chancery seeking to enjoin 
a judgment obtained against him on the ground that 
the contract of sale on which the judgment had been 
rendered had been rescinded, held not to be entitled to 
relief, for the reason that he had ample opportunity to 
have interposed the defense of rescission to the suit at 
law, and neglected so todo. Say the court: 


‘It isa firmly-established rule that a party failing to 
‘make a defense at law shall not be permitted to come 
‘into equitv and have such a defense allowed, unless 
‘he can show he was prevented by accident, mistake, 
‘or fraud. None of these grounds was shown to have 
‘existed in this case; on the contrary, appellants knew 
‘this suit was pending, and Osgood urged them to close 
‘the matter. They had known for years that the suit 
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‘had not been dismissed, and that Osgood could at afiy 
‘time take judgment for the want of a plea, and still 
‘they made no defense. The defense was complete at 
‘law, and they failed to make it in that suit, and are 
‘estopped trom seeking relief in equity.”’ 

Jevne & Alminit v. Osgood, 57 Ml., 345. 


A complainant in a bill to enjoin a judgment which 
had been rendered on the award of an arbitrator alleged 
that the arbitrator failed to give the parties notice of 
the hearing before him. 

Held, That as this fact must have been known to the 
complainant at the time the suit at law was brought on 
the award, and was then tried, or could have been tried, 
chancery cannot relieve in such case. 

Tlubbard Vv. Flubbard, O! i. 230. 


A complainant in a bill in chancery alleged that, 
being a party to two important suits in a certain county 
where his presence was necessary as a witness, and con- 
sequently being unable to attend in another county 
(Clav) where there was a suit pending against him, he 
caused an affidavit for continuance to be made and 
forwarded to his attorney at Clay county, where court 
was sitting for the purpose of obtaining a continuance 
of the Clay county suit; which affidavit set forth the 
facts as to the other two suits in the other county, and 
the necessity of his being in attendance on them, and 
that so he could not be at the Clay Cireuit Court; that 
he was duly sworn to this affidavit, but bv mistake of 
the officer omitted to affix his seal to the jurat by 
reason of which omission or mistake of the officer, the 
Clay Circuit Court held the affidavit insufficient, and 
rendered judgment avainst him. 


Held, ‘‘ That this bill does not allege, with that dis- 
‘tinctness requisite to admit proof of the fact, that the 
‘complainant had ever retained or emploved any attor- 
‘ney to appear for him in that court; nor does it appear 
‘that any motion was made for a continuance, or that 
‘the affidavit was ever presented to or passed upon by 
‘the court. Ifany aitorney had appeared and filed pleas, 
‘the case could not have been disposed of by default 
‘until reached upon regular call of the docket. In such 
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case, if the motion had been promptly made, there 
might have been time before the case was reached for 
‘an amendinent, by getting aseal attached; or the court, 
‘upon discovering the mistake, might, in its discretion, 
‘have suspended proceedings for the purpose of the 
‘amendment. As the case is presented by the bill, the 
‘accident of omitting the seal and its results do not ap- 
pear to be wamirved with the negligence or fault of the 

‘defendant in the judement.”’ 
Smith v. Allen, 63 Ml., 475. 


A bill filed to set aside a judgment where defendant 
was duly served, emploved an attorney, exhibited tosuch 
attorney receipts against the claim on which the suit 
was brought, his attorney assured him he had a good 
defense, and agreed to attend to case, and told defendant 
he need give himself no further trouble about it, and 
defendant relied on his attorney, and gave no further 
attention to the matter. 

The attorney. failed to attend to his client’s case; there 
was a judgment by default, and although the attorney 
was pecuniarily utterly irresponsible.— 

/Teld, complainant entitled to no relief; that no dili- 
gence was shown on part of the defendant; that Ze ought 
to have prepared for trial; that his attorney's negligence 
was his own negligence. 

Kern v. Strausberger, 71 Ul., 413. 


The complainant, in a bill to set aside a judgment 
against him, and to state a partnership account, charged 
that the judgment was unjust;and the basis of the charge 
was, that since the rendition of the judgment he had dis- 
covered entries in books which showed mistakes in the 
partnership settlement, and that the judgment was erro- 
neous and inequitable, and that the facts were not fully 
known to the complainant at the time of the trial at 
law. : 

Held, that there being no allegation made of any dili- 
gence or of any examination of the books and papers 
previous to the trial at law, and no excuse given why 
such examination was not had sooner, though /our years 
and more had elapsed since the dissolution of the part- 
nership and before the rendition of the judgment, there 
is no shadow of excuse for such gross /aches on the part 
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of the complainant; and in the exercise of reasonable 
diligence he might have made his defense at law. 

The rule, as recognized by this court in lennum v. 
Davis, 35 Ul., 568, is thus laid down by MARSHALL, C. 
J., in Marine lus Co. v. Hodgeon. 7 » 333: 


“It may safely be said that any fact which clearly 
‘proves it to be against concience to execute a judg- 
‘ment, and of which the injured party could not have 
‘availed himself in acourt at law, or of which he might 
‘have availed himself at law, but was prevented by 
‘fraud or accident wumived with any fault or negligence 
‘of himself or his AGENTS, will justify on application to 
‘a court of chancery.’’ 


Before resort can be had to a court of equity for relief 
against a judgment at law there must not only be a good 
legal defense, but the party must be deprived of it by 
accident, mistake, or fraud, and without any negligence 
on his part. (I) 7xchester vy. Grosvenor, 48 Ul., 517; dmes 
v. Swzder, §5 Ill., 498.) 

It is manifest in this case that the party might have 
been prepared with his defense to the suit at law. He 
had ample time—four years—in which to make examina- 
tion and discover the alleged errors, and he had free ac- 
cess to the books and papers. 

The omission to make his defense is chargeable to 
his own /aches. As was said by the Lord Chancellor in 
Standon ~. kdwards, t Vesey, Jr., **It would be ex- 
‘tremely dangerous to let parties keep evidence in their 
‘pockets, and then say that, if produced, it would have 
‘such an effect.’ 

Palmer v. Bethard, 66 Ul., 530. 


The Rev. Laws 74, p. 582, provide that the failure 
to keep the tumbling-rod connecting the horse-power 
with a threshing-inachine boxed or secured while run- 
ning shall be a complete defense to any action brought 
for services rendered by or with a machine where the 
tumbling-rod had not been so secured. 

Suppose a suit brought for services rendered with a 
threshing-machine, the tumbling-rod of which had not 
been secured, and the defendant should put in defenses, 
but omit to make that of the tumbling-rod not having 
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been secured, and judgment should be against defend- 
ant, does any one seriously suppose that upon summary 
application to stay execution, on ground that the rod 
had not been secured, any court would entertain it a 
moment ? 

Or suppose another statutory defense—that of usurious 
interest to have been paid to such an amount that if 
applied upon it would have paid down a note, and suit 
is brought on such note, but in making his defense the 
maker omits to set up this usury, and there be judg- 
ment against him ; does any one suppose that an appli- 
cation to stay execution on ground of usury would be 
at all considered ? 


Howellyv. Glover, 65 Geo., 466. Howell moved to 
set aside certain judgments against him in favor of 
Glover on substantially the following grounds: 


(1.) Because he has been adjudicated a bankrupt prior 
to the rendition of the judgments. 

(2.) Because, at a previous term and in another case, 
he had placed before the courta certificate of his adjudi- 
cation in bankruptcy and obtained astay of proceedings, 
and thought that it applied to all cases pending against 
him, and that it would be unnecessary for him to attend 
court further. The judge certified that he had not seen 
the certificate or adjudication in bankruptcy since the 
former case, and the bankruptcy was not pleaded, nor 
the adjudication placed before him in this case. 

(3.) Because he had employed attorneys, and supposed 
they would do what was necessary in the case; but they 
disagreed with him as to the terms of their employment, 
and had their names stricken from the docket. | 

Glover answered, denying the sufficiency of the 
grounds of the motion, or that he was in any way con- 
cerned in preventing Howell from obtaining a stay of 
proceedings, or had anything to do with the disagree- 
ment between himself and his counsel. He denied the 
consolidation. By consent, the motion as to all the 
judgments was argued as one case. 

The motion was refused and movant excepted. 


‘* JACKSON, Chie/ Justice. 
‘* Howell made a motion to set aside a judgment ren- 
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dered against him on several grounds set out in the 
record. On analyzing these grounds, they will be 
‘found to be reduced to but tw o—first, and mainly; that 
‘the judgment was rendered a//er his adjudication as a 
‘bankrupt, and, secondly, that he was under the im- 
‘pression that he had notified the judge of said adjudi- 
‘cation, and thought his counsel would attend to the 
‘case, and it would be continued until the final result 
of his application for discharge as a bankrupt.”’ 

‘It appears from the record and certificate of the 
‘judge that no plea was filed, nor was there any appli- 
cation to him of any sort to stay the proceedings in 
the case. ‘There fore Steadman v. Lee, 61 Ga., 58, 
controls this point.’ 

‘‘Nor does it help the plaintiff in error that at the 
term before in other. cases the judge had seen the cer- 
‘tificate of his adjudication. ‘The court must be /zd- 
‘cially informed by some sort of application to stay pro- 
‘cecdings in the pending case. What the judge knows 
‘by what transpired in other cases, or of his own 
‘knowledge, the court does not judicially know in a 
case pending for legal trial before it. 

‘‘ Nor is the party relieved by the failure of his coun- 
sel. It seems from the record that they had their 
‘names stricken out on account of some misunderstand- 
‘ing about fees, and when the case was called did not 
‘and would not respond, though their attention was 
‘called to the matter.’’ 

“The plaintiff in error did not appear when called, 
‘and the court could not well do otherwise than proceed 
with the case.’’ 

‘* Judgment affirmed.”’ 


a 


- 
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Dimock v. Revere Copper Co., 117 U. S., 559, is, we 
submit, a strong case disposing of the question raised 
by plaintiff in error in this case; it certainly establishes 
that the Circuit Court of Illinois, in which the action 
of debt had been brought, to which action Boynton had 
appeared and pleaded, notwithstanding he afterwards 
filed his petition in bankruptey, still continued to have 
jurisdiction of the case. He did nothing to apprise the 
State Court of his bankruptey proceedings, but over 
ig months after he had been adjudicated a_ bank- 
rupt, came into the State Court, and not even then, 
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when he might still have obtained a stay, he, on the 
contrary, joined the plaintiff in carrying the case for- 
ward to final trial on the merits on the defense he had 
originally put in, whereby a judgment was rendered 
against him. He was, and had for 19 months been, 
fully armed with an ample authority, had he seen 
fit to invoke it, which would then and there have in- 
stantly arrested that court's further procedure, but he 
was silent when he should have spoken. He said by 
his conduct to the plaintiff, ‘‘I waive my undoubted 
‘right to stay this proceeding; I am assured of my de- 
‘fense to vour suit on the grounds on which I have 
‘already placed it, and waive my right to here arrest 
‘these proceedings; on the contrary, resting my defense 
‘on its merits, I join you in waiving a jury, and consent 
‘to the trial by the court of the issues as heretofore 
‘ formed.”’ 

With his own consent the court proceeded with the 
case, and it resulted in a judgment against him—a judg- 
ment which, to employ the language of Justice Gray, 
‘*the one had moved for, and the other had suffered 
‘to be rendered.”’ 

It is true that in Demock v. Copper Co. this court 
said, ‘‘that under proper circumstances, even after 
judgment, (a discharge) might be made the foundation 
for setting (a judgment) aside and admitting the de- 
fense’’ of the discharge; and in the instances cited—Aay 
v. Wright, 11g Mass., 426—the bankrupt on his appear- 
ance in the State Court applied for a stay of proceed- 
ings, which was denied; and the judgment was reversed 
because of it. The same fact occurred in /age v. Cole, 
123 Mass., 93; and so also in Golden v. Bloskopf, 126 
Mass., the bankrupt had applied to stay proceedings. 

In all these cases the bankrupt add apprise the State 
Court of his bankruptcy, and sought to ‘here before 
trial avail its protection. In the case at bar Boynton, 
with a certified copy of his adjudication as a bankrupt 
in his possession, waited over 19 months after he had 
obtained 7/,; and at that late day, when it would still, 
if interposed, have availed him, not only neglected to 
apply for a stay, but actually joined us in carrying 
forward his case to judgment. Surely these cannot be 
those ‘‘ proper circumstances’’ contemplated by this 
court in their judgment in the Dzmock case. 


But suppose, for argument, it be admitted that the 
rendition of our judgment of December gth, 1879, did 
not so merge the original debt, but that the discharge 
will operate on the ‘debt, it is further submitted, that 
if such discharge can operate on such original debt, vet 
it cannot do so if the character of that debt be such that 
it 1s excepted from the discharge. 

In this case, then, if we are to go back to he original 
debt, we must take it as we find it, established by the 
terms of the decree. ‘That decree does most clearly find 
and establish a fiduciary debt from Charles W. to Stewart 
G.,and having so fixed the character of this debt as fidu- 
ciary, requires Charles W. to account and pay over to the 
complainants in the creditors’ bill such moneys, and 
gives execution for the same, so that the trust, which 
betore the decree existed for the benefit of Stewart G., 
now, by virtue of the decree, exists for benefit of com- 
plainants in the decree, of whom the plaintiff is the 
survivor. 

The decree, upon which the suit in this case was 
brought, finds and establishes a trust or fiduciary debt. 

Stewart G. Boynton placed $1,500 in hands of Charles 
W., with which to enter lands, for locating and entry of 
which he was to have aw interest in the lands, and no 
more—a joint ownership in them; the balance of the 
interest in the same to be in Stewart G., he having fur- 
nished the money. This was their contract. 

Afterwards Charles W. joined with one Park in enter- 
ing a lot of land, (Park having an interest of his own,) 
using said $1,500, and took title to himself and Park 
jointly: that Charles W. exchanged and used the legal 
title he had thus taken to himself in part payment for 
a stock of goods; and that, after deducting his com- 
pensation, the interest of Stewart G., in the avails of 
the lands in Charles W.’s hands, was $4,612.40, for 
which, with interest, he was held to account to Ball & 
Griffin toamount of $6,223.01, the amount of the decree 
against him. 

The defendant was to locate and enter land with 
Stewart G.’s money, and, when he had done so, became 
sunply a joint-owner with Stewart G. to the value of 
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his services rendered in locating and entering the same; 
that was the extent and effect of their contract. 

This was no partnership, as it had no element of 
sharing any profits or losses which might result to 
Stewart G., from whatever he might afterwards do, or 
permit to be done, with his own undivided interest in 
the land. In this condition of things, defendant con- 
verted Stewart G.’s interest in the land into goods, and 
held the avails of that interest in his hands at the entry 
of the decree, for which trust fund he was held by said 
decree to account to the complainants. 

The court will, therefore, see that no partnership case 
has any bearing here. 

But this case is in effect and principle the same as 
Matteson v. Kellogg, 15 Ul., 548, where H. G. Wright 
had received $400 with which to enter lands for certain 
parties ; did not doit, went into bankruptcy, and got 
his discharge and died. On suit against his estate, his 
discharge was set up, but the Supreme Court held this 
a fiduciary debt, and so excepted from the discharge. 

Nor did the fact that Charles W. was by his contract to 
have an interest in the land as his compensation for the 
location and entry affect the fiduciary or trust nature 
of the transaction, as a trustee may stipulate for com- 
pensation. 

Constant v. Matteson, 22 Ill., 560. 


In Zreadwell vy. Holloway the plaintiff consigned to 
defendants a lot of agricultural implements to be sold 
for not less than $5,154.46, the defendants to retain for 
themselves all over that sum. 

Defendants sold the goods, but did not remit, and 
afterward went into bankrupteyv. The plaintiffs brought 
suit, and were met by the discharge, but the Supreme 
Court of California held this debt to be a fiduciary one, 


and that it was excepted from the discharge. 


Treadwell vy. flolloway, I2 sank. Reg., 63. 


The defendant, in effect, says to this court, the judg- 
ment did not so merge the debt on the decree, but that 
the discharge operates against it; vet the judgment on 
the decree did so merge the decree that, although it may 
have been a fiduciary debt while in decree, yet that 
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element is eliminated from it by judgment, which 
position simplified is this: 

‘There is no merger as to the effect of my discharge, 
‘but there is a merger as to destroying the fiduciary 
‘nature of your debt.’ 


We submit that if merger is good for the defend- 
ant, it is equally so for the plaintiff ; as was pertinently 
said in 12 Bankruptcy Register, 527 : 

‘“It will not dotosay that a judgment is forbidden by 
‘law to be recovered, and affords no proof of the ex- 
‘ istence of a debt ; and tosay also that it isa good enough 
‘judgment to merge the original claim and prevent proot 
‘by the owner. A party cannot thus blow hot and cold 
‘with the same breath.”’ 


But the authorities are clear that the merger of the 
old cause of action into a new judgment does not, if the 
original debt was excepted from the operation of a dis- 


charge, discharge such debt—it is still excepted. If 


the decree fixed the character of the debt as between 
the complainants and defendant Charles W.,as Aduciary, 
the bringing of a suit ow that decree—as is fully shown 
and admitted by both parties hereto—and the obtaining 
judgment thereon, in nowise changed or disturbed the 
fiduciary element or nature of the claim; that remained 
as before. A decisive authority on this point 1s 6 Bis- 
sell, 455, where it is laid down— 

‘That a debt created by fraud is not discharged in 
‘bankruptcy, even though reduced to a simple judg- 
‘ment for money, in which there is no mention of 
‘fraud. If the original action was based upon fraud, the 
‘fraud is not merged in the judgment. 

‘Where the record shows that an original demand 
‘or cause of action sprang from fraud, the judgment 
‘does not merge the fraud, and it is not released by a 
‘discharge in bankruptcy. (S. C., 13 Bank. Reg., 52.) 

‘*A discharge in bankruptcy does not operate to dis- 
‘charge a guardian’s debt of the bankrupt. The fact 
‘that such debt is evidenced by a judgment does not 
‘divest it of its fiduciary character. (So North Car., 
" £93.) 

‘* Judge Blatchford,in case of Patterson, 1 Bank. Reg., 
‘307, after stating that the point involved was whether 
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‘the debt in that case was one excepted by the bank- 
‘rupt act from the operation of a discharge, says: ‘It 
‘is claimed on the part of the bankrupt that the debt, 
‘being in the shape of a judgment, this court cannot, 
‘in applying the 33d section, go behind the judgment 
‘to see whether the claim on which the judgment was 
‘recovered was created by fraud; that the judgment, 
‘which is now the only debt, was created by the claim, 
‘and not by the fraud; and that though the judgment 
‘ was created by the claim, and the claim by the fraud, 
‘vet the judgment was created by the fraud. 77s vew 
‘7s unsound; wherever the debt, no matter whether it 
‘be in the shape of a judgment or any other form, was 
‘created by fraud—had its root and origin in fraud 
‘then it is not discharged.’ ”’ 

3 Warner v. Cronkhite, 6 Bissell, 455. 


Another part of this same case disposes. of the Massa- 
chusetts authority cited by defendant's counsel, by show- 
ing that that authority applied to a s/a/u/e which speci- 
fies the claim in the form in which it existed at the 
time of the insolvency proceedings, so that as Ball’s 
claim was in the form of a declared trust by the terms 
of the decree against Charles W. at the time he went 
into bankruptcy, then their own Massachusetts author- 
ities do not apply; they apply to cases where, 4e/ore 
insolvency, the form in which the debt existed excepted 
it; but if Jefore insolvency, that form was changed by 
judgment, the debt, in a new form, was not excepted 
from discharge. 


But the language of the Bankrupt Act does not go to 


form ; it is broader : 


‘*No debt created by fraud, * * *_ or while act- 
‘ing in any fiduciary capacity, shall be discharged.”’ 


We need not suggest that any case holding that a 
judgment on a debt created by fraud is not discharged 
is, in principle, applicable to one where judgment is 
rendered on a debt of a fiduciary character. 


And, lastly, it may be inquired of defendant why, if 
you had gone into bankruptcy, as may reasonably be 
inferred, more as against our claim, it being the heaviest, 
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than any other, and which you then vez was in suit— 
why, with your knowledge of this, did vou wait mzneleen 
months a//er you were adjudicated bankrupt, and then, 
without a word about your bankruptcy, jozw us in sub- 
mitting your case for trial, help us get the judgment; 
and, /we/7¢e months a//fer the judgment we obtained 
on that trial, on 25th March, 1881—nearly three 
vears—first tndimate that you would rely on your dis- 


charge. The plaintiff calls attention to the grossness | 


of this laches and the unfairness of such conduct. 
Je onc at lean FAL LV. 


The  ppeRayA therefore submits : 


1. That the very numerous authorities cited by the 
plaintiff as to whether, after a judgment against a bank- 
rupt pending his bankruptey proceedings, but before 
discharge received, the court will stay execution, are 
each and every of them decisions made upon bankrupt 
acts having nothing like the 5106th section of Act 1867; 
that being a we section, and are no authorities as to 
“the duty that section imposes upon the bankrupt. 


2. That the 5106 section afforded defendant an ample 
opportunity and remedy, of which he neglected to avail 
hunself for over nineteen months defore our judgment. 


3. That he then came into court, and without any 
intimation that he had gone into bankruptey, or should 
rely on his bankruptey, actually socned us tn submitting 
his case for trial, by which we obtained our judgment 
incurring the costs thereof, and of the execution issued 
thereon, and is, therefore, now estopped from interposing 
his discharge. 


4. That the rendition of the new judgment upon the 
old decree made such a new and essentially different 
debt that it thereby became not provable against his 
estate, and is not affected by his discharge. 

5. That the debt itself was a fiduciary one, and ex- 
cepted from the discharge. 


6. That even a//er defendant had been adjudicated 
bankrupt, he waited over fifteen months before he took 
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a single step toward interposing 7/—altogether, from his 
adjudication on 15th April, 1878, to 25th March, 1881, a 
space of nearly three vears, when now he files his mo- 
tion to stay execution—a most unreasonable sleeping 
on his rights, inexcusable laches, and gross negligence. 


It is therefore respectfully claimed that the judgment 
of the Supreme Court of Illinois should be affirmed. 


J. A. CRAIN, 
Attorney for Defendant in Error. 
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FILIBERTO ET AL. VS. THE BARQUE JOHN H,. PEARSON, 1 


1 Unitrep STATES OF AMERICA, = 
Massacuusetts Districv. oa 


At a Circuit Court of the United States for the First Circuit, 
begun and holden at Boston, within and for the District of Massa- 
chusetts, on Tuesday, the fifteenth day of May, in the year of our 
Lord one thousand eight hundred and eighty-three. 

Before the Honorable John Lowell, Circuit Judge. 


No. 1782. In Admiralty. 
The John H. Pearson, 


Luter FILiperto Et AL., LIBELANTS, ] 
Appellants, \ 

vs. { 

Hrram Taytor, CLAIMANT, APPELEE, | 


2 The transcript of the record of the District Court of the 

United States for this district in this cause was duly filed 
and entered here at the October term of this court, A. D. 1881, 
and is in the words and figures following: 


3 Unitep Srates or AMERICA, 2) . 
District oF MAssacnusetts. § © 


Ai the District Court of the United States, begun and holden at 
Boston, within and for the District of Massachusetts, on the fourth 
Tuesday (being the twenty-eighth day) of June, in the year of our 
Lord one thousand eight hundred and eighty-one. 

Betore the Hon. Thomas L. Nelson, Judge. 


Lurat Friteperto, ET AL., LIBELANTS, 
rs, 
Tne Bark Joun HL. PEARSON. 


This libel was filed in court on the 17th day of May, A. D. 1881, 
and is as follows, viz: 


Unitrep Srates or AMERICA, ? 
District OF MASSACHUSETTS. § 


To the Hon. Thomas L. Nelson, Judge of the District Court of the 
United States within and for the District of Massachusetts: 


The libel and complaint of Luigi Filiberto and Frederick 
Filiberto, of Palermo, on the island of Sicily, merchants, co-part- 
ners under the firm name of R. Filiberto & Company, and of 
Franklin Rolfe and Frederick Guild, Junior, of Boston, in said 
District of Massachusetts, merchants, co-partners under the firm 
name of Rolfe & Guild, against the bark John H. Pearson, of said 
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2 FILIBERTO ET AL. VS. THE BARQUE JOHN H, PEARSON, 


Boston, whereof Sewall Lancaster, of Searsport, in Maine, is, or 


late was, master, her tackle, apparel, and furniture, in a cause of 


contract; and thereupon said libelants allege and articulately pro- 
pound as follows: 

First. That on or about the fourteenth day of October, A. D. 
1880, a contract of charter-party was entered into and executed at 
said Palermo, between said firm of KR. Filiberto & Company, and 

W. B. Byrnes, of said Boston, as agent and part owner of 
4 said bark John H. Pearson, whereby it was agreed that said 

bark, which was then bound to Cette, being tight, staunch, 
strong, and in every way fitted for the voyage, should, after dis- 
charging her outward cargo at Cette, sail. and proceed in ballast 
direct to Palermo, and there load a full and complete cargo of 
fruit, or other lawful merchandise ; ballast of sulphur, if any, not 
toexceed one hundred tons; and therewith proceed direct to either 
New York, Philadelphia, Boston, or Baltimore, at charterers’ 
option, as ordered on signing bills of lading, and there deliver the 
same, on being paid freight, the lamp sum of sixteen hundred and 
fifty United States dollars in full, the master engaging himself to 
tuke the northern passage. 

Second. That on or about the fourth day of January, A. D. 
1881, a cargo of fruit, consisting of seven thousand sx hundred and 
forty boxes of oranges and lemons, was shipped, in good order, 
upon said bark, then lying at Palermo, and bound for Boston, by R. 
Filiberto & Company, anda bill of lading was delivered by said master 
to the said charterers, said Boston having been then and there de- 
termined upon by said charterers, in the exercise of their option, as 
the port of destination and delivery; and said bill of lading was 
delivered to Messrs. Baring Brothers & Company, and by them in- 
dorsed in blank, and delivered to said libelants, Rolfe & Guild. The 
said charter-party was executed by said R. Filiberto & Company on 
behalf of themselves and of the said Rolfe & Guild, who were in- 
terested with them in said shipment and contract in equal shares. 

Third. That on or about the sixth day of January, A. D. 1881, 
said bark John HH. Pearson sailed from Palermo, and reached said 
port of Boston, on Monday, the second day of May, A. D. 1881, 
and said cargo was there discharged in bad order and condition, 
and so greatly deteriorated by decay as to be almost worthless. 
And the libelants allege that said master did not take the northern 
passage, as stipulated in said charter-party, where the air and the 
water would have been so cold as to have preserved said fruit in 
good order, and prevented it from decaying; but sailed as far south 
as north latitude thirty-three, and, by reason of the warmth of the 
water and air in said latitude, said cargo became heated and de- 
eayed, and became of little or no value. 

Fourth. That said master did not exercise the proper and neces- 
sary care in the ventilation of said fruit, by the opening of the 
hatches and otherwise; and did not use the proper care and skill 
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in navigating his course, but occasioned great and unnecessary de- 

lay in making his passage to Boston, by taking a southern course, 

and making a point too far south on the American coast, involving 

many days of unnecessary delay, and in a warm latitude, whereby 
said fruit was greatly injured. 


5 Fifth. That the said cargo was of the fair market value 
of about twenty-five thousand dollars, when in good con- 
) dition ; but that, by reason of said decay, it was, when delivered, 


worth only about three thousand dollars ($3,000), whereby these 
libelants are damaged to the amount of about twenty thousand 
dollars; and the fair yalue of said bark is about twelve thousand 
dollars. 

Sixth. That all and singular the premises are true, and within 
the admiralty and maritime jurisdiction of this honorable court. 
In verification whereof, if denied, the libelants craye leave to re- 
fer to the depositions and other proofs to be by them exhibited in 
this case. 

Seventh. Wherefore the libelants pray that process in due form 
of law, according to the course of courts of admiralty and of this hon- 
orable court, in causes of admiralty and maritime jurisdiction, may 
issue against the said bark John H. Pearson, her tackle, apparel, and 
furniture; and that all persons having, or pretending to have, any 
right, title, or interest in said bark, may be cited to appear and 
answer all and singular the matters so articulately propounded, 
and that this honorable court will be pleased to decree the pay- 
ment of the damages aforesaid with costs ; and that the said vessel 
may be condemned and sold to pay the same; and that these libel- 
ants may have such other and further relief in the premises as in 
law and justice they may be entitled to receive. 

R. FILIBERTO & CO, 
ROLFE & GUILD, 
By FREDERICK GUILD Jr. 

Hl. W. Putnam, Libelant’s Proctor. 


COMMONWEALTH AND District oF MASSACHUSETS. 


SUFFOLK, ss. May 10, 1881. 
Sworn to by said Frederick Guild, Junior, before me, 
[SEAL. ] CHARLES ALMY, Jr., 
Notary Public. 
6 Stipulations for Costs and Expenses. 


On the 19th day of May, A. D. 1881, before this court personally 
appeared Hiram Taylor, of Chatham, in the District of Massa- 
chusetts, master of said bark, and produced for sureties Gustavus 
Ryder, of Chelsea, and William B. Byrnes, of Boston, both in 
said district. And the said Taylor, Ryder, and Byrnes, submitting 
themselves to the jurisdiction of this court, bound themselves, their 
heirs, executors, aud administrators, jointly and severally, in the sum 
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of two hundred dollars, unto the said libelants, that the said Taylor 
should pay all costs and expenses which should be awarded against 
him in this suit upon the final adjudication thereof, or by any in- 
terlocutory order, whether it be in this or any appelate court. 


Stipulation lo the Action, 


On said 19th day of May, A, D. 1881, before this caurt personally 
appeared Iliram Taylor, of Chatham, in the District of Massachn- 
setts, master of said bark, and produced for sureties Gustavus 
Ryder, of Chelsea, and William b. Byrnes, of Boston, both in 
said district. And the ssid Tavlor, Ryder, and Byrnes, submitting 
themselves te the jurisdiction of this court, bound themselves, their 
heirs, executors, and administrators, jointly and severally, in the sum 
of seven thousand dollars, unto the said libelants, that the said 
Taylor should abide by all orders and deerees, interlocutory or 
final, of the court, and should pay the amount of the final decree 
of the court, and all sums of money that he should be ordered to 
pay by the final decree of the court, whether it be in this or any 
appelate court. 

On the 25th day of May, A. D. 1881, the following answer was 
filed in court, viz: 


District Court U.8., District of Massachusetts, in Admiralty, 


Luict FILIrRERTO ET AL. } 
t. , s 
Bark Joun IL. Prarson 9 


The answer of Hiram Taylor, master and part owner of the bark 
John Hf. Pearson, on behalf of himself and the other owners of said 
bark, to the libel and complaint of Luigi Filiberto and others 
against said bark, her tackle, ete. And therenpon said respondent 
alleges and articulately propounds as follows, viz: 

First. He admits that, on or about October 14, 1880, a 
charter of said bark was made between said firm of Filiberto 
& Co. and the owners of said vessel, containing, in substance, the 
stipulations set forth in the first article of said libel; but, for greater 
certainty, he will require the production of the original charter-party 
at the hearing, 

Second, Ile admits that, on or about January 4, 1881, a cargo 
was shipped on board said bark, at said Palermo, by said Filiberto 
& Co., in pursuance of said charter-party, and that a part of said 
cargo Was oranges and lemons in boxes, and that the number of 
said boxes was as stated in the second article of said libel. He 
admits that said boxes of oranges and lemons were in good order 
when shipped, so far as their outward appearance was concerned, 
But he is ignorant as to the actual condition of the contents of said 
boxes at the time of shipment, and can, therefore, neither admit nor 
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deny that the same were in good order, but leaves said libelant to 
prove the same, if material. He admits that a bill of lading, tor 
said boxes of oranges aud lemons, was delivered to said charterers 
by the master then in command of said vessel; but he does not 
know whether or not the allegations respecting the delivery thereof 
to Baring Bros. & Co., and its indorsement by them to said libel- 
ants, Rolfe & Guild, are or are not true; and, therefore, neither 
admits nor denies them, but leaves said libelants to prove them, if 
material. 

Ile does not know on whose behalf, if on any one’s but their own, 
said charter-party was executed by said Filiberto & Co.; nor who, 
if any one, was interested with them in said shipment, nor upon 
what terms; and, therefore, he neither admits nor denies the alle- 
gations of said libel upon these points, but leaves said libelants to 
prove them, if material. 

Third. In answer to the third article of said libel, he admits that 
said bark sailed from Palermo, and reached Boston on the dates 
therein alleged, and that said cargo was there discharged. And he 
alleges that said boxes of oranges and lemons were there delivered 
to and accepted by said libelants, Rolfe & Guild, under said bill of 
lading, and that the entire number of boxes of oranges and lemons 
stated above, and in the bills of lading, were so delivered to and ac- 
cepted by said Rolfe & Guild. He is informed and believes, and 
therefore admits, that said oranges and lemons were, when de- 
livered, in bad order and condition; bunt he denies that they were 
almost worthless, as alleged. He denies that said master did not 
take the northeru passage, as stipulated in said charter-party, but 
alleges that said master complied fully with the stipulations of the 
charter-party in this and every other respect. Ile admits that said 

vessel was, at one period of her voyage, and for a few hours 
8 only, as far south as north latitude 33 degrees, and, he 

alleges, that the most of her voyage in the Atlantic Ocean 
was made much further to the north. He denies that said cargo 
received any injury whatever on account of the warmth of the water 
or air, at any period of the voyage in the Atlantic Ocean. 

Fourth. Said respondent denies that said master failed in the 
exercise of proper care or skill in the ventilation of said cargo on 
said voyage, or in navigating his course, or that he caused any un- 
necessary * delay whatever in coming to Boston, in any respect. 
And he alleges that all possible care was used in veutilating said 
cargo on said voyage, and in making the passage to Boston, and 
that the same was made in the best possible manner, under all the 
circumstances, and in all respects according to the agreements of 
said charter-party. 

Fifth. Said respondent does not know whether or not the allega- 
tions of the fifth article of said libel are true, and can therefore 
neither admit nor deny them; but he leavessaid libelants to prove 
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them, if material ; except that he denies that the value of said bark 
is twelve thousand dollars. 

Sixth. That all the agreements of said charter-party, to be kept 
and performed on the part of said vessel, were well and truly kept 
and performed by her, and that the damage to said cargo was not 
caused by any foult or negligence on her part, or by failure to per- 
form any of said agreements, but by the inherent tendency of said 
fruit to decay, together with the unusual length of the passage. 
And he avers that said passage was made unusually long through 
no fault on the part of said vessel; but solely by reason of head 
winds and heavy sea, encountered by said vessel, and which con- 
tinued during nearly the entire voyage. 


Seventh. That all and singular the premises are true, and within 


the adiiralty and maritime jurisdiction of this honorable court. 
Wherefore the said respondent prays that said libel may be dis- 


missed, and for his costs. HIRAM TAYLOR. 


Unirep States oF AMERICA, ) 
Strate AND District oF Mass. § 
SUFFOLK, 8s. 

Boston, May 23, 1881. Subscribed and sworn to by said Hiram 
Taylor, as true to the best of his knowledge, information, and be- 
lief, before me. | 

Witness my hand and notarial seal at said Boston, the day and 
year above written. ' 

[SEAL. ] | FREDERIC DODGE, 

Notary Public. 


9) This libel was entered at the March term of this court, 
A. D. 1881, and thence was continned to this present term. 
And now,on this31st day of August, A. D. 1881, after full hearing of 
the cause upon the facts proved, and arguments of counsel, and 
mature deliberation thereon had, the court doth order, adjudge, 
and decree that said libel do stand dismissed, with costs for respond- 
ent. ! 
On said 81st day of August, A. D. 1881, the following prayer 
for an appeal was filed in court, viz: 


District Court U. 8., District of Massachusetts, in Admiralty. 
Lvict FILIBERTO ET AL. 
Ve 
Tue Park Joun IL. Pearson. 


In the above-entitled suit the libelants appeal from the decision 
of the judge of said court, dismissing the libelant with costs,and pray 


that their appeal may be allowed. 
H. W. PUTNAM, 


Proctor for Lihelants. 


FILIBERTO ET AL. VS. THE BARQUE JONUN H,. PEARSON, 7 


And thereupon said appeal is allowed by the court. 


I, Elisha Bassett, deputy clerk of the District Court of the United 
States within and for the District of Massachusetts, hereby certify 
that the foregoing is a transcript of the record of the said court in 
the said cause, made up pursuant to Admiralty Rule No, 53. 

In witness whereof I have hereunto subseribed by name and 
affixed the seal of said court, this nineteenth day of October, A. D. 


1881. | 
[SEAL.] ELISHA BASSETT, 
: | Deputy Clerk. 
10 Upon the entry of this cause in this circuit court as afore- 


said, the parties appeared, by their respective attorneys, and 
this cause was thence continued to the May term of this court, A. D. 
1882, when the same was set down for hearing and fully heard, and 
thence was continued, under advisement, to the October term of 
this court, A. D. 1882, when, on the twenty-ninth day of Decem- 
ber, A. D. 1882, the opinion of the court was announced. 

This cause was thence continued to the present May term of this 
court, A. D. 1883, when, on the sixth day of October, A. D. 1883, 
the following findings of fact by the court, libelant’s prayers for 
rulings, and conclusions of law by the court are filed: 


Findings of Fact by the Court. 


1. The bark John H. Pearson was chartered to bring a 
11 cargo, consisting mostly of oranges, for the libelants from 
Palermo to Boston. 

The charter-party (Exhibit A) contained the words “ captain en- 
gages himself to take the northern passage,” inserted at the in- 
stance of the libelants for the benefit of the cargo, aud written into 
a printed blank, Exhibit B is a copy of the bill of lading which 
was duly endorsed and delivered to the libelants, all of whom were 
jointly interested in the charter-party and the cargo. 

2. The vessel sailed from Palermo January 7th, 1881, arrived at 

tibraltar February 18th, waited there one day for stores, sailed 
February 19th, met with severe w eather, and reached Boston May 

2d, after an unusually long passage both in the Mediterranean and 

in the Atlantic. The course of the vessel from ‘Gibraltar is shown 

upon Exhibit C, a chart of the North Atlantic Ocean, with 

12 the successive positions of the vessel from day to day at 

noon marked thereon by red dots connected by red lines, 

the initial letter of the month and the number of the day of the 

the month being placed at each point. The cargo was cam- 

aged by decay to the extent of eighty-seven per cent. of what 

its market value would have been had it reached Boston in a sound 
condition. That value would have been $22,000.00. 

3. Shippers of fruit consider it of very great importance for 
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the preservation of the cargo that it be kept in as cold a tempera- 
ture as possible short of the freezing point, and have been accus- 
tomed for many years to instruct masters to take a northerly 
course, 

There is alwavs some decay during the voyage from Sicily to 
Boston. This is more likely to occur in the ‘Mediterranean than 

on the Atlantic. The Mediterranean og of the voyage 
13 was unusually long in this case. | 

4. The master, upon the day of his arrival, and while the 
ship was coming into the dock, stated, in answer to an inquiry ad- 
dressed to him by a news agent, in no way connected with or 
representing any person interested in either the vessel or the cargo, 
that he had taken the middle passage. 

The actual course sailed by the vessel was never in dispute be- 
tween the parties. 

There were times when the master could have gone farther 
north than be did; and therefore he did not take as northerly a 
course as he might have. 

6. The passage from Gibraltar direct to the banks, and thence 

north of the gulf stream direct to Boston, was said by several 
14 witnesses to be quicker on the average, taking one voyage 

with another, than what they called the middle passage, that 
is, one farther south, but north of the trade winds. 

7. The gulf stream has a strong easterly current from the Ameri- 
ean dn ne of the United States eastward to about longitude 45° or 
50° west; and north of it there is a strong counter current Soute 
in a westerly and southwesterly direction. The stream is also nar- 
rowest and best defined during this part of its course, after which, 
as it goes eastward, it rapidly becomes less well defined and 
broader. 

Its waters are considerably warmer than those of the ocean north 
of it. The difference is greater on the north than on the south, 
owing to the fact that there is a cold current between it and the 

American coast moving in an opposite direction, The tem- 
15 perature of the waters of the gulf stream grows higher 
and its current stronger as one goes westward along its track. 


Storms are particularly prevalent in the latitudes of the gulf 


stream in about longitude 50° west; that region is known as the 
stormy region of the gulf stream, and was so indicated in print 
upon the chart of the master of the bark John IL. Pearson. 

8. Upon April 7th, when the master turned towards the south, 
he could have turned towards the north. On the 4th of April, 
during the gale, the rudder-head of the bark was injured and 
wei ikened, and there was thereafter some difficulty in w orking the 
radder, although the difliculty did not, in fact, interfere w ith e: arry- 


ing sail or laying the course. 
The passage had, on April 7th, been an unusually long one, both 
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in the Mediterranean and upon the Atlantic; from about 

16 March 25d there had been nearly a continuous westerly 

gale, which had not completely subsided on April 7th, dur- 

ing Which time the bark could make little or no progress to the 

westward; the bark was a slow sailer, and the master had no 

thermometer on board. 

During the passage from Gibraltar to Boston the master noticed 

that the cargo was heating badly all the way, and that when about 

half-way across it commenced to steam, and the steam commenced 

to escape from the hatches. Ile noticed also a mouldy, musty 

smell, ‘This was tirst noticed some davs betore he reached Gibral- 

tar. About ten days before he arrived at Boston flies were noticed 
in the cargo. ! 

% Another vessel named the Messel, which left Cicily twelve 

days after the Jobn IL. Pearson, with a cargo of oranges 

7 and lemons, also bound for Boston, left Gibraltar upon the 

same day as the John II. Pearson did, and reached Boston 

the evening before. the John IL. Pearson did with her cargo dam- 


x 


aged by decay to the extent ot only lo per cent, of its market 
value, 
The suecessive | sitions of the * Messel” are shown Upon Ex- 
? hibit C by red dots connected by red dotted lines, the intial letter 


of the month and the number of the day of the month being 
placed at each point, | 


Lihe hayts’ Pray res for Riis, 


1. Upon the facts found, the true construction of the charter- 
party calls for a more northerly passage than that taken by the 


, bark. 
a Upon the fucts found, the true construction of the charter- 
Ls party calls for a more northerly passage than that taken by 
the bark, unless the claimant proves by afair preponderance 
of the testimony of merchants and seamen that a course as far 


south as that taken by the bark comes within the meaning of the 
term the “ northern passage,” as understood among them. 
3. The true meaning of the term * the northern passage * is to 
be determined as a fact—upon a conflict of the testimony of mer- 
chants and seamen as to its meaning—by the fair preponderance of 
the evidence. If such preponderance favors the construction of 
4 the libelants a breach of the contract is established; if the testi- 
mony on the one side and the other is so evenly balanced that the 
court remains in donbt, and cannot determine which way the pre- 

pouderance is, then the construction of the libelants should 
1D be adopted, as most consonant with the natural meaning of 

the words used and with the purpose contemplated by the 
parties ; as the most definite and intelligible; as the one under- 
stood by the master himself as well as the libelauts; and as the 
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strictest against the shipowners-—the parties using the words in 
question—and ini favor of the cargo. 

4. The facts found show such negligence on the part of the 
master as to render the owners liable in damages for the injury to 
the cargo. 

The court refused to make these rulings, and, instead thereof, 

stated the conclusions of law hereinafter set forth : 


20 Con SUSiONS of Law hy the Court. 


1. The term “northern passage” appears, in view of the testi- 
mony of merchants and seamen introduced on both sides, to be a 
term of art, and’is, when taken by itself, without the aid of such 
testimony, unintelligible. 

The testimony introduced by the libelants tended to show that 
the phrase meant a passage from Gibraltar to the Great Banks, 
and thence direct to Boston, keeping as much to the north as possible 
during the entire passage; that anything between that and the 
southern passage was the middle passage. 

That introduced by the claimant tended to show that it meant 
anvthing north of latitudes 30° to 55° or 56°, or of the southern 

passage ; and that the middle passage was anything between 
1 the southern passage and the northern as described by the 

. respective witnesses, : 

[t was admitted that the southern passage was in the trade winds, 

2. Upon this testimony the court, thinking that the true meaning 
of the term is very doubtful, does not consider it material and does 
not undertake to decide whether a preponderance of the evidence 
favors one of the above definitions or another, and rules that the 
claimant is entitled to the least strict definition, and that as the 
course of the bark comes within such definition there is no devia- 
tion. 

3. The facts found do not show such negligence on the part of 
the master as to render the owners liable in damages for the injury 

to the cargo. 
2 To all which conclusions of law, rulings, and refusals to 
rule, the libelants duly excepted, and their exceptions are 
hereby allowed. 
JOUN LOWELL, 
Cireuit Judge. 
23 Erhihit * A.” 
Antonino Trifiletti & F., 
Ship brokers, 
Palermo. 
Charter-party. , 
PALERMO, 14th October, 1880. 
It is this day agreed between W. B. Byrnes, agent and _ part 
owner of the good American bark called the * John HH. Pearson,” 
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A 1} and coppered, of the burthen of 425 reg. tons or thereabouts, 
now bound to Cette, and Messrs, R. Filiberto & Co., of Palermo, 
merchants, 

That the said ship, being tight, staunch, strong,and in every way 
fitted for the voyage, shall, atter discharged her outward eargo at 
Cette, sail and proceed in ballast direct to Palermo, and there load 
a full and complete cargo of fruit and (or) other lawfal merchan- 


-, (lise, 
24 Ballast of sulphur, if any, not to exeeed one hundred 
tons. 


Which the said merehant bind themselves, agent or agents, to 
ship, not exceeding what she can reasonably stow and earry, over 
and above her tackle, apparel, provision, and furniture; and being 
so loaded, and on the master signing usual bills of lading, (with- 
out any prejudice to the present charter-party), at such rates as the 
charterer may wish, reserving his claim only for the sum or sums 
mentioned in this charter-party, shall therewith proceed direct to 
either New York, Philadelphia, Boston, or Baltimore, at chart- 
erer’s option, as ordered on signing bills of lading, or so near 
thereto as she may safely get, and there deliver the same, accord- 
ing to bills of lading, on being paid freight in lieu of all port 
charges, pilotages, or any other charges or dues on the vessel; 

(those on the cargo to be borne by the receiver of the same) ; 
25 lump sum sixteen hundred and fifty U. 8. dollars in full. 
> The acts of God, restraint of princes and rules, the 
| (Jueen’s enemies, fire, and all and every other dangers and acei- 
dents of the seas, rivers, and navigation, of whatever nature and 
kind soever during the said vovage, always accepted. The freight 
to be paid in cash on a true and right delivery of the cargo, the 
cargo to be brought and taken to and from alongside the vessel at 
the charterer’s risk and expenses. Cash for ships’ disbursements 
to be advanced by the charterers free of interest and commission, 
but subject to insurance not exceeding } of freight. Mats and 
dunnage at the charterer’s expenses. 

Captain engages himself to take the northern passage. 

Twenty running days are to be allowed the said merchant (if 

the ship be not sooner dispatched) for loading the said ship, to 
24 commence at Palermo, when in free pratique, enter at the 
custom house, and ready to load, finish when laden. 

And to unload according to custom of respective ports. 

The boxes of fruit to be stowed with the usual ventilation as cus- 
tomary for the United States. 

The charterer shall have the full reach of the vessel’s hold from 
bulk-head to bulk-heads, including halt deek, and no goods to be 
received on board without a written order from the charterer. 
Stevedores to be provided by the charterers at ship’s expense. 

The brokerage on this charter is at the rate of five per cent. by 
the ship on the gross amount of freight, primage, and demurrage, 
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and is due to A. Trifiletti & F. on the signing of this agreement, 
ship lost or not lost. 
27 And ten davs on demurrage over and above the said lay- 
ing days at forty dollars per day. 
Penalty for non-performance of this agreement amount of 
freight. 
Witness, (Signed) W. B. BYRNES. 
R. FILIBERTO &°CO. 


28 Brhibit © BY 
Shipped in good order and condition by R. Filiberto & Co., in 
and upon the good bark called the John Hl. Pearson, whereot 8. 
Laneaster is master for this present voyage, and now lying at 
Palermo, and bound for Boston, seven thousand six hundred and 
forty boxes oranges and lemons, being marked and numbered as 
per margin, and are to be delivered in the like good order and 
condition at the aforesaid port of Boston, all and every the dangers 
and accidents of the seas and navigation of wh: atsoever nature or 
kind excepted, unto Messrs. Baring Brothers & Co., or to their as- 
signs, he or they paying freight for the said goods, as per charter- 
party. Ifsteam is taken going through the straits of Gibraltar, 
half the expense to be borne by the shippers of fruit, pro rata. 
In witness whereof the master or purser of the said ship 
29 has subseribed five bills of lading all of this tenor and date, 
one of which being accomplished, the rest to stand void. 
Dated in Palermo the 4th January, 881. | 
Weight and contents unknown, 


(Signed) SEWALL LANCASTER. 


Indorsed: For Baring Brothers & Co, 
(Signed) KIDDER, PEABODY & CO., 
Attus, 


[Ilere follows map marked page 30.) 


Therenpon the following tinal deeree is entered : 


Final Decree. 

And now, to wit, October 6th, 1885, it is ordered, adjudged, and 
deereed that the decree of the district court in this cause be, and 
the same is hereby, athirmed, with costs. for the appellee, and that 
the said libel be, and the same is hereby, dismissed, with costs for 
the said Hiram Taylor, respondent and appellee, taxed at 

From this final decree the libelants claim an appeal to the Su- 
preme Court of the United States, and give good and sufficient 
security that they will prosecute their appeal to effeet, and said 
appeal is allowed by the court. 

A true record. 

Attest; JOHN G. STETSON, Clerk. 
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32 —— ‘The following is a copy of opinion of the court (with a 

statement of the ease made by the court prefixed thereto) in 
accordance with which the final decree was entered in this canse 
on this sixth day of October, 1883: 


23 Cirenit Court of the United States, District of Massachusetts, 
in Admiralty. . 


The John Hi. Pearson, 


Lviar Fintvertro rt AL., LIBELANTS, APPELLANTS 
7. 
IItrram Taybtor, CLAIMANT, APPELLEE. 


( No. 1782. 


FRANKLIN Ro.re et AL... DEFENDANTS, APPELLANTS 
7. 
IIrram Taytor. LIBeLaAnt. APPELLER. 
Nhat ment or thee Csr. 


*¢ No. 1785. 


The barque John H. Pearson was chartered to bring a cargo of 
oranges and lemons for the libelants from Palermo to Boston. The 
charter-party contained the words * Captain engages himself to take 
the northern passage,” inserted at the order of the libelants, The 
vessel sailed from Palermo January 7, 1881, arrived at Gibraltar 


February 18, waited there one day tor stores, sailed February 19, 


met with severe weather and reached Boston May 2. The cargo 
was very seriously damaged. The course of the vessel from Gib- 
raltar to Boston was a little to the south of the latitude of the 
Azores, averaging about latitude 36° N., but lay south of this lati- 
tude for a few days, the lowest point being 35° 18%. The libel 
alleged that the master failed to take the northern passage ; 
and exercised bad judgment in not keeping more to the north. 
The witnesses on behalf of the libelants testified that the 
S4 northern passage was understood tobe a passage north of the 
Azores to the “tail” of the Great Banks and then home, 

and that the course of the vessel was in what is known as the mid- 
dle passage. Some of the witnesses on the part of the ship deposed 
that the northern passage was whatever was not southern ; others, 
that it was anything north of 30° to 55° or 56°, varying somewhat 
with different witnesses. There was no dispute that the sonthern 
passage was further south than this vessel went, namely, in the 
region of the trade winds, which is about 18° to 28° N. There was 

cross-libel for freight. The district court dismissed the libel for 

image, and decreed for the libelants in the libel for freight. 

H. W. PUTNAM, for the lihelants. 

F. Donee, for the claimants, 

99. 1882. 


Opinion of the Court. December 2°, 


Lowell, J. 


embering that my decision of facts is final. 
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The evidence for the libelants tended to prove the importance of 
cargoes of fruit being kept cool, and that fruit dealers owning ships 
had been in the habit of instructing their masters to take the north- 
ern passage, not, as T understand it, usually if ever in those words, 
but to keep a northerly course, which had come to be considered 
the northern passage, and that this was north of the Azores, if pos- 
sible, and, if not possible, north of the latitude of the Azores as 
soon as possible. They said that when ships were chartered, es- 
pecially within the last eight or ten years, the charter-parties had 
contained clauses binding the master to take this course. They 
introduced two charter-parties, C and D, which contained an agree- 
ment, that after leaving Gibraltar, the vessel should go to the 

northward of the Western Islands, if practicable, and keep 

oO») north of that latitude unless foreed south by stress of weather, 

in Which case the log book should furnish evidence of the 

fact. A third, containing an exactly similar clause, was put in’ by 

the defendants, on which was indorsed that should adverse winds 

prevent the vessel from going northward of the Western Islands, 

- the captain might sail south down to latitude 54. These clauses 

agreed exactly with the definition of the libelants’ witnesses, who 

deposed, besides, that the course taken by this vessel was known as 
the middle passage, 

The witnesses for the ship, consisting of ship masters and ship 
brokers, said that the northern passage was anything which was 
not southern, or that it was any passage above 30° to 35° or 36°, 
varying somewhat. They considered the instructions were’ given, 
or inserted in charter-parties, to prevent masters from taking the 
easy and comfortable passage where the trade winds prevail. The 
claimants introduced three charter-parties, E, G, and II, one of 
which contains the agreement that the master should not go below 
latitude 384°; another that he should not go south of 32°, and the 
third established 50° as the southern limit. 

The district judge decided that the libelants were bound to show 
the meaning of the clanse which they had caused to be put into 
the charter-party, and its breach, and that they had failed to do so. 
In the conflict of oral testimony he relied a good deal on the char- 
ter-parties, one-half of which were favorable to the defendant's 
views of the subject. It is now argued by the libelants that they 
are of little valne in the discussion, but it seems difficult to over- 
value therm. Those favorable to the libelants were put in by them 
for the very purpose of showing what was the northern passage, 
and much of the oral evidence was made up simply of a recollection 

of similar clauses. The contracts favoring the defendants 
36 have precisely as much bearing on the question. They show 

What latitudes the parties making them considered high enough 
forsafety. The point in dispute was what has come to be, by general 
consent, the northern or safe passage tor fruit, insisted on in con- 
tracts and instructions to masters. Those charter-parties confirm 


a ~~ 


FILIBERTO ET AL. VS. THE BARQUE JOHN Hl. PEARSON, 15 


very strongly the defendants’ contention, that anything north of 
about 30° was a or the northern passage. There is no satisfactory 
evidence that the words “ northern passage” were ever written 
into any contract before this charter-party was made. 

When che libelants who testitied here instructed their correspond- 
ent in Palermo to insert an agreement for the northern passage, they 
might properly have expected him to define a course for the ves- 
sel. If he had done so, who can say whether he would have de- 
fined it like C and D, or like KE, G, or IL? 

Again, the libelants argue that the district judge was wrong in 
requiring them to prove that the contract has the construction 
which they contend tor, citing Funcheon v. Harvey, 119 Mass, 469. 
In that case the master sued for freight under a charter-party 
Which required him to take on board at St, John’s, Newfoundland, 
au cargo of fish, with all convenient speed, and proceed to Cuba 
“direct.” The fish was spoiled, and there was evidence tending 
to show delay, deviation, and negligence by the plaintiff. The 
court held that the burden was on the plaintiff to make out his 
whole case, including due diligence. No doubt that was a sound 
decision; but, by parity of reasoning, if the action had been 
against the master tor the damage, the then plaintiffs (defendants 
in the principal ease) would have the burden of proof to show a breach 
of the contract ; and it follows, thatif Lam to go by burden of proof, 
I must decide one of these cross-actions one way, and the other 
the opposite way. The burden of proof is of very little import- 
ance in most eases, and of almost none in the construction of 
a written contract, and [ do not understand that Judge 
Nelson relied upon it; what I suppose him to have intended 
to say, and what I say is, that if the contract contained a 
technical phrase, subjecting the master to an unusual duty, that 
phrase must be made clear by evidence, or else that part of the 
contract is unintelligible; or, if there are two constructions, the 
master might sately adopt either, without stopping to. inquire 
whether a few more persons believe it to mean the one than those 
who thought it to mean the other. In this sense the burden is on 
the shippers in both cases, 

I have not overlooked the evidence which seems to show that 
the master admitted to a witness that he had taken the middle pas- 
sage, From this it has been argued with much force that, whatever 
mav be the meaning of such a contract when made by others, these 
parties both understood that there is a middle passage distinct from 
the northern one, and that it is where the libelants say it is. After 
some hesitation, | have decided that this admission of the master 
must be taken like any other piece of evidence tending to show 
the meaning of the technical phrase, and not as concluding him 
and his co-owners upon the whole merits of the case. 

Upon the whole evidence, I am of opinion that there was no 


technical deviation. 


o- 
od 


16 FILIBERTO ET AL. Vs. THE BARQUE JOIN TL. PEARSON, 


Nor was there such negligence as should require the ship to pay 
for the loss. There was a day when the master might have turned 
towards the north when he did turn towards the south; at least I 
think the preponderance of the evidence is so, But in these mat- 
ters much discretion must be left to the master, who is on the spot, 
and who must decide at short notice. No ship could safely take a 
perishable cargo, if an error of judgmeut, not amounting to a rash 
and almost criminal negligence, should render the owners liable to 
damages, 

Decrees affirmed. 


UNirep Srates oF AMERICA, ) . 
Massacuusetts District, . 

[, John G. Stetson, clerk of the Cireuit Court of the United 
States for the District of Massachusetts, in the First Judicial Cir- 
cuit, certify that the foregoing 1s a true copy ef the record in the 
cause in admiralty entitled The John IL. Pearson, Luigi Filiberto 
etal, libelants, appellants, +. Tliram Taylor, claimant, appellee, 
late ly determined in said cireuit coart, and of the opinion of the 
court therein, 

[1 testimony whereof [ hereunto set my hand and aflix 
530 the seal of said circuit court, at Boston, in said district, this 
sixth day of October, A. D. 1885, and of the independence 

of the United States of America the one hundred and eighth. 

[SEAL. | JOUN G. STETSON, Clerk. 


40 Bond lo Party Ol Appeal, 


Know all men by these presents, that we, Franklin Rolfe and 
Frederick Guild, Jr., both of Boston, in the State and District of 
‘Massachusetts, for ourselves and tor Luigi Filiberto and Frederick 
Filiberto, of Palermo, Sicily, as principals, and Francis C, Butman, 
of Salem, and Frederie Guild, of Boston, as sureties, are held and 
firmly bound unto Hiram Taylor, of Chatham, Massachusetts, in 
the full and just sum of five hundred dollars, to be paid to the said 
Tavlor, his certain attorney, executors, administrators, or assigns ; 
to which payment well and truly to be made we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 

Sealed with our seals, and dated the sixth day of October, in the 
vear of our Lord one thousand eight hundred aud eighty-three. 

Whereas lately at a Cirenit Court of the United States within 
and for the District of Massachusetts, in a suit in admiralty depend- 
ing in said court between Luigi Filiberto, Frederick Filiberto, 
Franklin Rolfe and Frederick Guild, Jr, libelants, appellants, and 
the bark John IL. Pearson, of said Boston, Hiram Taylor being 
claimant thereof and appellee, decree was rendered against the said 
libelants, appellants, and the said libelants, appellants, having ob- 
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tained an appeal to remove the said eanse to the Supreme Court of 
the United States to reverse the deeree in the aforesaid suit, and a 
citation directed to the said Hiram Taylor, citing and admonishing 
him to be and appear at a Supreme Court of the United States to 
be holden at Washington, on the second Monday of October. 
current : 

Now, the condition of the above obligation is such, that if the 
said libelants, appellants, shall prosecute their said appeal to effeet, 
and answer all damages and costs, if they fail to make their plea 
good, then the above obligation to be null and void, otherwise to 
remain in full force and virtue. 
scien sealed and delivered in ¢ FRANKLIN ROLFE. [1.8 
to both signatures. / FREDERICK Gl ILD, Jk. [L. Ss. 
D. DupLey HALL. witness to FCB FRANCIS C. BUTMAN. [L.s. 
W. OO. WITHERELL, witness to FL. FREDERIC GUILD. | L. s. 


Sureties approved, 


Thomas LL. Netson, 
l” NS. Dist. Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond. which bond is on file in the 


oftice of the clerk of the Circuit Court of the United States for the 
First Cireuit and District of Massachusetts, 
Attest: JOLN G. STETSON, 
Clerk UL S.C. C.. Mass. Dist. 


awe. 
Luigi Filiberto, Frederick Filiberto, Franklin Rolfe, and Frederiek 
Guild, Jr., appellants, vs. The Barque “John I. Pearson,” Hiram 
Tavlor, claimant. Filed 7th December, 1883. 


(Endored on cover:) Massachusetts ©. C. U. S.° No. 1225 
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LUIGI FILIBERTO ET AL. APPELLANTS, 


v. 


THE BARK “JOHN H. PEARSON.” 


BRIEF FOR THE APPELLANTS. 
( Pages referred to are those of the Record when not otherwise stated.) 


STATEMENT OF THE CASE. 


THE FACTS. 


This is a libel against the bark “ John H. Pearson” to recover 
damages for the injury done by decay to a cargo of 7,640 boxes of 
oranges and lemons belonging to the libellants (appellants) and 
shipped in good order on the bark Jan. 4, 1881, at Palermo, 
Sicily, for Boston. (See Exhibit “ P.”) 

The contract of affreightment, on which the cause of action 
arises, consists of a bill of lading (Exhibit.“ B,” p. 12) in ordinary 
form signed by the master, and a charter-party (Exhibit “ A”) 
containing the stipulation, “Captain engages himself to take the 
northern passage.” The libel alleges a breach of this stipulation, 
and generally negligence in not taking a northerly and cooler course, 
The answer alleges that the vessel did take the northern passage, and 
that the master’s action was not negligence. Damages are alleged 
in the sum of $20,000. The cargo was, in fact, almost totally 
destroyed, — its value being $22,000, and the damage 87 per cent., 
or $19,140. (See 2d Finding, p. 7.) The stipulation to the action 
is in the sum of $7,000. (Record, p. 4.) 

The charter-party (p. 11) required the master, on leaving Paler- 
mo, to “ proceed direct to . -. Boston,” and to “ take the northern 
passage.” 
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Upon Exhibit “C” the “direct” from Gibraltar to Boston is 
shown by the fine red line passing through the Azores, a W. by N. 
course. “The northern passage,” according to our view, Is shown 
by the upper thick red line, 7.e., simply a northwardly ox northerly 
passage, about a W.N.W. course; and indeed the least northerly 
course that could naturally be called “ northern” at all — for it will 
be noticed that it passes just to the northward of the Azores which 
lie across the “direct” —reaches the latitude of Boston at the 
Great Bank, and thence goes straight to port north of the Gulf 
Stream. Deseribed briefly,.and by a natural landmark, it is “ to the 
Great Banks, and thence direct to Boston.” (1st conclusion of 
law, 2d paragraph, p. 10.) The southern passage —* in the trade- 

winds ” — (Ist conclusion of law, 4th paragraph, p. 10) would 
be slong the bottom of Exhibit “C,” as the trade-winds begin 
at latitude 28°-29°. (See chart-direction in lower left-hand corner 
of Exhibit “ C.”) 

The course of the bark with the days of the month is shown by 
the irregular thick red line. (Exhibit “C.”) The imaster admits 
that this is not the “ northern ” passage, for he said while his vessel 
was entering the dock at Boston that “he had taken the middle pas- 
sage” (4th Finding, p. 8); and his course is seen at once to be in 

the middle, —about midway, — between the northern (as we assert 
ii to be) and the southern passages. From the moment of. passing 

° Gibraltar he takes a W., or W. by S., course. Upon inspection his 
passage is seen, at a glance, to be neither northerly nor “ direct,” 
but southerly from Gibraltar throughout, averaging three or four 
hundred miles south of the direet line, and five or six hundred 
south of the “northern,”—a course which prolongs the great 
difference of climate incident to this difference of latitude through- 
out a long ocean passage. It was so southerly that the fruit 
gradually rotted almost entirely away before his eyes as he pro- 
ceeded, —a fact of which the Court finds that he had sample 
warning by sight and smell even before he entered the Atlantic. 
“During the passage from Gibraltar to Boston the master noticed 
that the cargo was heating badly all the way, and that when about 
half-way across it commenced to steam, and the steam commenced 


to escape from the hatches. He noticed, also, a mouldy, musty 
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smell. This was first noticed some days before he reached 
Gibraltar. About ten days before he reached Boston flies were 
noticed in the cargo.” (See 8th Finding, 3d paragraph, p. 9.) 

Our contention, stated generally, was that as soon as he got out of 
the Mediterranean so that he was no longer land-bound, the master 
should have taken a northerly course with this highly perishable 
cargo, so that the ripening process might be at once arrested, and 
the fruit preserved, by the sharp cold of the north, and that his 
failure to do so was a deviation from the course contemplated by the 
charter-party, and was negligence, — especially in view of the long 
detention of forty-two days in the Mediterranean. “Shippers 
of fruit consider it of very great importance for the preservation of 
the cargo that it be kept in as cold a temperature as possible short of 
the freezing-point, and have been accustomed for many years to 
instruct masters to take a northerly course.” (3d Finding, pp. 7-8.) 
" The passage from Gibraltar to the Banks, and thence north of the 
Gulf Stream, direct to Boston, is quicker, on the average, than the 
middle passage” (6th Finding, p. 8),—obviously because more 
direct and avoiding the retarding easterly current of the Gulf 
Stream (Exhibit "C”),—and is, of course, colder. It is thus 
doubly safe for the fruit, because it avoids the warm water and 
climate of a more southern latitude and of the Gulf Stream, as well 
as the retarding current of the latter, and gets the cold climate and 
water of a more northern latitude, and the strong westward-flowing 
counter-current north of the Gulf Stream. (Sth Finding, p. 8, and’ 
Exhibit “C.” ) 

Instead of taking this passage,—at once a quick and a cold 
one, and indicated by every natural consideration as the safest for 
the fruit, — the master takes at the outset, and all the way across, a 
southerly and correspondingly dangerous course, until about to 
make the American coast, when he sails north and east four or five 
hundred miles to port. Though bound for Massachusetts with a 
highly perishable cargo already somewhat affected or at least 
unmistakably threatened, he seeks at once a comparatively summer 
climate likely, indeed, to be comfortable for himself and his crew, 
but pretty sure to be fatal to our cargo. Without even taking a 
thermometer with him (8th Finding, 2d paragraph, p. 9),—a 
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gross neglect, considering the nature of the cargo, —and though 
the bark was a slow sailer (8th Finding, 2d paragraph, p. 9) and 
the season late and advancing,—he sails at once almost down 
to the latitude of the Madeiras, Bermudas, and Savannah, makes 
substantially his whole passage in the latitude of the Carolinas, 
and the last thousand miles or more —a third of the entire distance 
and so late in the season as April —in the warm climate and waters 
of the southerly edge of the Gulf Stream (see Exhibit “C”), —the 
worst possible place for the fruit. There its fate was so completely 
and irrevocably sealed that only thirteen per cent. of it in value 
reached port. The passage we contend for is in the latitudes and 
climate of Nova Scotia and New England, and in the winter climate 
and cold water of the arctic current north of the Gulf Stream, and 
between the latter and the Newfoundland and Nova Scotia coast. 
This passage, we claim, was called for by the charter-party ac- 
cording to its natural and obvious import, which, we contended at 
the trial, was also corroborated by the weight of the commercial and 
nautical testimony as to its meaning (but the Court expressly 
declined, as will be seen, to determine the preponderance of the 
evflence at all; 2d Conclusion, p. 10); and was called for also by 
due and ordinary care in the custody and transportation of the 
‘argo, irrespective of special contract. | ; 

The claimant (appellee) relies for his defence under the charter- 
party upon an alleged technical or conventional meaning of “ north- 
ern,” by which, as he claims, a vessel may take a course in every 
sense southerly, even down to the trade-winds, — to wit: “anything 
north of latitudes 30° to 35° or 36°, or of the southern passage” 
(Ist Conclusion, p. 10), —and contends that the master’s course did 
not constitute actionable negligence. He does not set up vis major. 
There is no allegation in the answer (pp. 4-6), and no finding 
of fact, based either upon the ship’s log or any other evidence, 
that the master was compelled to deviate by public enemies, fear 
of capture, stress of weather, pirates, the attempt to save human 
life, or any other justifying cause recognized by the law, and 
there is, on the contrary, a general affirmative finding that he 
could have taken a more northerly course if he had chosen to (5th 
Finding, p. 8). On the only occasion when he attempts to justify 


Dg Bip SG LOE ELA AEE 


his course on the ground of vis major (April 7) he fails, and the 
Court expressly finds against him, to wit: that “when he turned 
towards the south he could have turned toward the north.” 
(8th Finding, p. 8; see April 7 on Exhibit “C.”) 


THE QUESTIONS OF LAW. | 

The case, therefore, raises the simple question of law whether 
the course in fact taken by the master is a compliance with the terms 
of the contract. 

To state our case upon the charter-party, for convenience of 
reference, in the order and arrangement in which it was stated in our 
Prayers for Rulings (pp. 9-10), and in the order in which the 
questions would naturally arise at the trial, our position is this :— 

First. — The natural use of language and the circumstances of 
the case, as shown by the findings of fact and exhibits, show our 
construction of “ northern passage ” to be the true one, — prima facie 
and in the absence of a usage to the contrary. 

Second. — The construction so established will be adopted by 
the Court unless the claimant (appellee) proves, as a fact, a usage or 
technical meaning to the contrary, — the burden being upon him to 
prove it by a fair preponderance of the evidence upon that issue, — 
and no such usage or technical meaning is found by the Circuit Court 
to have been proved by him. 

Third. — The meaning of the disputed phrase should at least be 
determined as a fact, by the fair preponderance of the evidence, with 
the burden of proof upon us. If, however, the evidence upon that 
issue of fact is inconclusive, and upon all the circumstances of the 
case the Court thinks the true meaning of the term is doubtful, the 
words should be taken most strongly against the claimant (appellee), 
fortius contra proferentem. 

These rulings the Court refused to make, and instead thereof 
stated the conclusions of law as follows (p. 10 of Record) : — 


CONCLUSIONS OF LAW. 


et 


1. The term “northern passage” appears, in view of the testi- 
mony of merchants and seamen introduced on both sides, to be a term 
of art, and is, when taken by itself without the aid of such testi- 
mony, unintelligible. 


(The gist of this testimony is then stated.) 


oe i 


2. Upon this testimony the Court, thinking that the true 
meaning of the term is very doubtful, does not consider it material 
and does not undertake to decide whether a preponderance of the 
evidence favors one of the above definitions or another, and rules 
that the claimant is entitled to the least strict definition. 

3. The facts found do not show such negligence om the part of 
the master as to render the owners liable in damages for the injury 


to the cargo. 


It will be seen from the foregoing, and an inspection of the 
Record, that the Circuit Court has made no finding of fact as to the 
meaning of the disputed phrase in the charter-party by usage, techni- 
ally, or otherwise, but has, on the contrary, expressly declined to do 
so. We are not, therefore, asking for a review of any question of 
fact, — every finding of fact actually made being entirely satisfactory 
to us, — nor of any finding as to-the weight of evidence, tor the Court 
below declined to pass upon the weight of the evidence on the meaning 
of “northern passage.” ‘The case as reserved brings up simply the 
question of the interpretation of the contract and the correctness of 
the Circuit Court’s propositions of law on the point. Our complaint 
is “in effect that the Circuit Court has really made no adjudica- 
tion at all, in accordance with the rules of law, upon the question 
of the meaning of this contract, whether that question be treated as 
one of fact, or of law, or of mixed fact and law; that for the 
Court to say that there appears to be a technical meaning, and then 
neither find what it is, nor declare the natural meaning, is equivalent 
either to holding that there is not any technical meaning after all, — 
in Which case, as we have seen, the natural meaning should be de- 
clared and adopted, — or to a refusal to find the alleged technical 
meaning as a fact, which is a failure to exercise the judicial function 
and is error; and that, if it is to be regarded as a matter of doubt 
to be solved somehow by the rules of law wf res mayis valeat quam 
pereat, the Court below has solved it exactly the wrong way, and 
should have solved it against the claimant (appellee) instead of in 
his favor. ‘That is to say, the Court declines, though expressly re- 
quested (2d and 3d Prayers for Ruling, p. 9), to weigh the evidence 
and find the fact even with the burden of proof on the point upon . 
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us; and then, although it has found no fact or usage to make the 


¢ 


phrase “a term of art” or establish any “technical meaning,” holds 


* s 


that the contract is “unintelligible” and cannot be construed at all 
in the hght of the English language and the circumstances of the 
case, and decides the case by solving all doubt in favor of the party 
using the words. 

Our position upon the entire case, as it now comes before this 


Court, may, therefore, be concisely stated in the following : — 
SPECIFICATIONS OF ERROR. 
I. 

Declining to weigh the evidence, and find the fact according 
to the fuir proponderance thereof, when requested to do so, upon 
the issue of fact as to the meaning of “northern passage.” (2d 
Conclusion, p. 10.) 


Il. 


Ruling that the contract was unintelligible, and could not be 
construed at all in the light of the surrounding circumstances, with- 
out the aid of the expert testimony. (1st Conclusion, p. 10.) 


Ill. 


Ruling that—if the meaning was doubtful —the doubt was 
to be solved in favor of the vessel, and that the claimant was entitled 
to “the least strict definition.” (2d Conclusion, p. 10.) 


IV. 
Ruling that the master’s conduct did not constitute actionable 
negligence. (3d Conclusion, p. 10.) 


POINTS OF LAW, ARGUMENT, AND AUTHORITIES. 


A. The meaning of the charter-party. 
B. The master’s negligence. 


a. 


A. 


THE CHARTER—PARTY. 


I. 


The refusal to determine the fair preponderance of the evidence. 

In construing a written contract the Court has first “to find 
out the true sense of the written words as the parties used them,” 
and then “to subject the instrument in its operation to the estab- 
lished rules of law.” | 


1 Greenleaf on Evidence, § 277. 


The “true sense of the written words” becomes a question 
of fuct only upon the suggestion of a “technical” meaning or 


, 


" trade-acceptation ” of them; otherwise it Is a question of law. 
2 Parsons on Contracts, 7th Edit., * 493, 555-6. 

Brown v. MeGraw, 14 Peters, 479. 

Goddard v. Foster, 17 Wallace, 123, 142. 


, Upon that suggestion being made, with an offer of proof and 
with evidence introduced on both sides, the Court’s refusal to de- 
termine “the fair preponderance of the evidence” and find the fact 


in accordance therewith was error, —the fact being “an ultimate and 


, 


material one,” indeed the vital one of the ease. 


The “Francis Wright,” 105 U.S., 381, 387. 


“If the Cireuit Court neglects or refuses on request to make a 
finding one way or the other on a question of fact material to the 
determination of the cause, when evidence has been adduced on the 
subject, an exception to such refusal .. . . may be considered 
on appeal. . . . The refusal would. be equivalent to a ruling 
that the fact was not material; . . . and this is a question of 
law.” 


The “Francis Wright,” whi supra. 


The question of fact, as stated by the Circuit Court was, in 
brief : — 


sighing 
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Is the northern passage “anything north of the trade-winds” 


Ld 


(lat. 28°), as the appellee claims, or is it “northerly from Gib- 
raltar (lat. 36°) to Boston (lat. 42°),” as the appellants claim? 
(Record, p. 10, middle.) 

Upon this issue we were entitled, as a matter of common right, 


, 


to. have the Court “weigh the evidence in its mind,” and thus 


determine whether “the greater amount of credible evidence” sus- 
tained our view or the claimant’s. 


Haskins v. Haskins, 9 Gray, 390, Bigelow, J., p. 393. 


Not to weigh competent testimony is as much error as not to 
admit it. For all practical purposes, it might as well be rejected 
when offered as not to be judicially weighed after it is put in. Not 
to weigh it is to abdicate the judicial function. Not to require the 
judge to weigh it is to place him above the law, and he may then 


decide cases by simply saying: “Sie volo, sie jubeo, stet pro 


anit 


ratione voluntas.” No rule of law as to weighing evidence would 


scum re 
= ————— 


stand in his way or control him. 

The disputed phrase, of course, has a meaning, —that is con- 
clusively presumed in a contract, —and the Court is to ascertain 
and declare that meaning. In the event of a conflict of expert 
opinion, the questions which the Court must answer, and which 


the parties litigant have a right to have it answer, are: “ Which 


way is the 4alance of sound opinion? Which is the true view 
according to the weight of opinion?” The exact issue of fact 
is: “ What, in the understanding and opinion of the trade, is the true 
for there 


“"\-* 


meaning, the true definition, of ‘the northern passage ? 
can-only be one true meaning, one true definition. 

On an issue of fact of this kind, resting on opinion, there is a 
special reason for weighing the evidence. It is a commonplace of 
professional experience that testimony of opinion— expert testi- 
mony — is more conflicting and contradictory than any other; that 
men who would be both truthful and accurate on an ordinary issue 
of fact depending on sight or hearing will falsify or distort in 
matters of opinion. This is well recognized. “There is no difficulty 
in introducing any amount (of expert testimony) on either side.” 
(Mr. Justice Miller, in Middlings Purifier Co. v. Christian, 4 Dillon, 
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488.) In the light of experience it might have been predicted, 
literally as a matter of course, that, ina case Involving a large amount 
of money to the owners, and to a certain extent the reputation of the 
master of a vessel, plenty of sea-captains would be found to come 
into Court and swear to a lax and easy view of “the northern pas- 
sage.” For what purpose is that kind of testimony admitted on 
one side and the other if not to be weighed? If the fundamental 
rule as to finding the facis in civil cases according to “the fair 
preponderance of the evidence ” is not applied, what ts a trial but 
an expensive farce? Especially where the question of fact is one as 
to the meaning of a“ technical phrase” or “term of art,” as we are 
now assuming it to be here, so that ex vi termini the Court can have 
no “common” or “ judicial” knowledge to throw into the seale, 
What possible ratio decidendi can remain, except sympathy, bias, 
arbitrary caprice, or lot, if the criterion of the preponderance of 
the evidence is discarded ? 

The Court, after “examining the evidence with great care, re- 
membering that its decision of facts is final™ (Opinion, p. 13), pro- 
ceeds to make nine findings of fact (Record, pp. 7-9), covering every 
point in the entire case which was regarded as material by either 
party, except this one. It takes pains also expressly to recognize in 
its opinion the rule of “the preponderance of the evidence ® on one 
sharply contested issue of fact (Opinion, p. 16, top), and finds that 
fact accordingly (Sth Finding, p. 8). As to this particular issue of 
“the northern passage,” the Court says in its opinion (p. 15, near 
bottom), apparently as its reason for declining to determine the pre- 
ponderance of the evidence, that “the master might safely adopt 
either construction without stopping to inquire whether a few more 
persons believe it to mean the one than those who believe it to 
mean the other.” That is to say, the master’s opinion is decisive 
irrespective of the weight of nautical and commercial authority, and 
the Court will not revise or question it. 

The soundness of this proposition is easily tested. If the master 
is the final judge of the true technical meaning of the language of 
the contract, let the Court record and apply the master’s interpreta- 
tion, which is that the course he took was “the middle passage,” 
not the “northern,” and enter judgment accordingly. If the 
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master is not the final judge, then the Court sitting as a jury is 
such judge, and can rightfully determine it only by the method 
prescribed by the law for settling facts. upon conflicting evidence, 
to wit: “by the fair preponderance of the evidence,” for which 
purpose the case should be remanded. 

With cither horn of this dilemma we are perfectly content. 


| II. 

The ruling that the phrase was 
Assuming now, for the purposes of the argument that the Court 

was not bound to pass upon the issue of fact, and no fact being 
"is the contract 


e 


“unintelligible.” 


found as to the meaning of “ the northern passage, 
“unintelligible” and void, or its meaning doubtful, taken by itself 
in the light of the surrounding circumstances as shown by the find- 
ings of fact and exhibits ? 3 

We submit that it is not, and that, on the contrary, its meaning 
is clear. 

a. The question becomes, on the present hypothesis, no longer 
one of fact but one of law, of judicial interpretation, the expert 
testimony is to be disregarded as hopelessly contradictory and as fail- 
ing to show any usage or trade acceptation, and the Court is to pro- 
ceed to interpret and construe the contract as if the testimony had 
not been offered on either side, and in the light of all the circum- 
stances and of the established use of language, disregarding the 


contradictory and inconclusive parol evidence altogether. 


Eaton v. Smith, 20 Pick , 150. 


“The question must then be determined by the effect and legal 
operation of the words of the contract as they stand in the agreement 
of the parties. . . . When noinew word is used, or when an old 
word having an established place in the language is not apparently 
used in any new, technical, or peculiar sense, it is the province of the 
Court to put a construction upon the written contracts and agree- 
ments of parties according to the established use of language as ap- 
plied to the subject-matter and modified by the whole instrument or by 
existing circumstances. . . . There being then (i.e. after throw- 
ing out the contradictory parol evidence) no evidence of usage or 
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other evidence aliunde to affect the ordinary meaning of the contract 
and agreement of the parties, the Court are of opinion that it was the 
duty of the Court (below) to put a construction upon the contract, 
and that there was nothing to leave to the jury in regard to the 
meaning and effect of the written agreement,” and the jury were 
accordingly to take “the common and established meaning ” of the 
words from the Court, which then proceeded to construe them. 


Shaw, C.J., in Eaton v. Smith, whi supra. 


"Tn the absence of evidence sufficient to show that a technical 
meaning has been attached to the words ‘no St. Lawrence’ (ina 
marine policy containing the stipulation ‘warranted no St. Lawrence 
between Oct. 1 and Apr. 1’), — or it is probably more accurate to say 
in consequence of its being established by the evidence that the 
- words have no technical ineaning, — it becomes necessary for the Court 


to construe them.” 


Birrell v. Dyer, 9 App. Cases (H. of L.), 353. 


.s The Court’s failure to deal with the contract in this way, and 
declare its meaning, is error. The expert testimony must either be 
weighed and passed upon, and the result of it declared as a fact, or 
it must be disregarded altogether and the language judicially con- 
strued ; no other course is possible unless a contract whose intent 
and purpose are obvious and undisputed and whose language is 
plain is to be set aside as “unintelligible” and void,.and the parties 
to it left remediless. 

Thus in Eaton v. Smith, vid supra, the question was what the 
phrase “to operate on land” meant when used in reference to timber 
lands in Maine. [Expert testimony was introduced to show that by 
usage it meant only for the owner of the land to cut the timber on it 
at his own expense; and this was met by expert testimony that it 
included also selling growing timber to be cut by the purchaser accord- 
ing to its naturalimport. The expert testimony as to the meaning of 
the phrase in Maine being thus contradictory and apparently ¢a 
equilibrio, the Court below — Mr. Justice Wilde — ruled it all out 
after it had been put in, directed the jury to disregard it, and pro- 
ceeded to construe the words himself according to their natural 


15 


import, and was sustained by the full bench, Chief Justice “Shaw 
using in the opinion the language which we have quoted above. 

On these sound principles of law the Circuit Court should 
have dealt with this contract as follows, assuming, as we are now 
doing for the purposes of the argument, that the Court was not 
bound to weigh the evidence, or that the contradictory evidence was 
in equilibrio: — 

The evidence tending to show that the phrase “the northern 
passage” is a term of art, with an accepted technical meaning distinet 
from its natural one, fails to make out that proposition, being con- 
tradictory. The term is, therefore, not a term of art at all, as it at 
first appeared to be, and the Court is accordingly to construe it 
according to the established use of language and the known use of 
the words as a part of the English tongue, and the contract shall, 
therefore, be taken to mean, literally, “take a northerly pas- 
sage,” “sail a northwardly or northerly course from Gibraltar :” 
and as the master did not do this the owners are liable. 

We submit, therefore, that if no usage appeared it followed 


that the phrase was not “a term of art,” and it became the duty of 
the Court, instead of declaring the contract unintelligible, to proceed 
to construe it in the light of “the subject-matter, and surrounding 
circumstances,” and in the most sensible manner. 
Mobile & M.R. Co. v. Jurey, 111 U.S. 584, 592, and cases 
cited. | 


Birrell v. Dyer, whi supra. 


What, then, did these parties mean in this contract? What is 
the natural sense of their language? What idea does it convey to 


the mind? What was their intent and purpose, and how would it 
best and most surely be accomplished ? | 

These questions, which the Court below did not answer and 
apparently did not think it material or pertinent to consider, are 
now before this Court for determination, — upon our present hy- 
pothesis that the Circuit Court was not bound to determine the fact. 

6. What did the parties mean, then, by “proceed direct to 
Boston” and “ take the northern passage ” ? 

Did they mean “ sail anywhere you please in the warm or mild 
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latitudes, provided you keep north of the easterly trade-winds ” 
(winds which would quicken the passage and so diminish the danger 
to the cargo!) or “sail northwardly to Boston,” — for that is the 
simple alternative? (See Ist Conclusion, 2d and 3d paragraphs, 
p. 10.) 

Can there be any serious doubt which they meant? Can com- 
mon sense give but one answer? Is not the mere statement of the 
question a reductio ad absurduim of the claimant’s (appellee’s) 


answer to it? 


To examine the subject in detail : — 

First. — What is the natural sense and import of the language: 
“Proceed direct to Boston” by “the northern passage ”? 

The words are all plain, common, English words, suggesting no 
ambiguity or difficulty whatever on their face, with no inherent 
“technical” or “artificial” character, and perfectly intelligible in a 
reasonable and obvious way upon a glance at the chart (Exhibit 
us” ad 

“Direct” means straight, “the straight and shortest course” 
(Abbott on Shipping, 12th edition, 306) from Gibraltar to Boston. 
The latter is shown by the fine red line (Exhibit “C”), according 
to Mercator’s projection ; the “ great circle track” (see Exhibit “C”) 
represents with geographical accuracy “the straight and shortest 
course” on the earth’s surface, — the rhumb line. Even if the con- 
tract stopped here, — or if the phrase “northern passage” were to 
drop out of the contract as unintelligible and void, — our case would 
be made out. 

But the contract does not stop here. Something more is re- 
quired of the vessel in the interest of the cargo. The subsequent 
phrase was expressly written into the printed blank for a purpose, 
and that purpose evidently was to insure to the fruit an even colder, 
a more northerly passage than “direct” alone would call for, to 
strengthen the contract in behalf of the shippers. 

“ Northern” means, of course, northward or northerly. 

A “passage” is the actual or supposed course of a vessel, its 
“ passing” or transit across the ocean, a real or imaginary line upon 
the earth’s surface. 
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“The” would naturally indicate a usage; but as on our present 
hypothesis there is no usage distinct from the natural meaning of the 
words, the definite article can simply indicate the definite understand- 
ing and agreement of the parties themselves as to the course to be 
any Jess northerly than 


> 


sailed. It certainly cannot make “ northern’ 
the indefinite article “a” would, and it would, therefore, be suffi- 
ciently favorable to the claimant at least to consider the contract in 
tle absence of a usage as if it read “ Captain engages himself to take 
a northern passage.” 

Placing one’s self then at Gibraltar, in the same latitude with 
Albermarle Sound, North Carolina, and facing across the Atlantic 
towards Boston (6° or 7°, or about 500 miles, farther north), 
with the chart (Exhibit "C”) before one, the “northern” passage 
as southern 


, 


or course can mean but one thing. It means “ up,’ 
means “down,” and middle means “ between,” — where the “John 
rhe northern’ 


, 


er 


H. Pearson” went in this case (see Exhibit “C”). 
naturally corresponds on the north to what “the southern” is on 
the south. The southern passage is described by its distinguishing 
feature, the easterly trade-winds; to describe the northern by a 
like convenient landmark, it is “ north of the Azores” or Western 


er ” 


Islands, which happen to lie exactly upon the “direct” course. 
It is in this way that it is described in the regular stereotyped 
form of blank as set forth in the Opinion (p. 14, top), and in 
the “ Maria Luigia” (18 Fed. Rep., 556, and 28 Fed. Rep., 244, 
245), to wit: “Being essentially necessary for the good preser- 
ration of the cargo, it is especially agreed that the vessel, on leaving 
Gibraltar, shall go to the northward of the Western Islands, and 
keep north of that latitude unless absolutely forced south by stress 
of weather ; in which case the vessel’s log-book shall furnish evidence 
of that fact.” 

Throughout the opinion of Judge Benedict in that case, in the 
District Court, this exact phrase “/he northern passage” is repeat- 
edly used to designate the course prescribed in that charter-party 
as above set forth. Thus he states the question to be whether the 


master was forced by stress of weather “to abandon the northern 


passage, as he did on that day”; whether “an easterly current: 


forced the master to abandon the northern passage in order to escape 


; 
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i 
i 
1 


18 


the peril,” etc.; “when the ship abandoned the northern for the 
southern passage,” ete. ; using also, as descriptive of the same, the 
expressions, “the northerly passage,” “the northwardly course,” and 
“the northern course” (see 18 Fed. Rep., pp. 557-9); and Mr. 
Justice Blatchford, in the Circuit Court, uses the same phrase 
in the same sense in the first paragraph of his opinion in the 
cause upon appeal (see 28 Fed. Rep., 247). © There was no question 
of usage or “term of art,” and no evidence on the subject, in that 
‘ase; but both the Cireuit and District Courts used the phrase “ the 
northern passage,” naturally and as a matter of course, in the sense 
in Which we claim it was used in our charter-party. That case was 
disposed of against the libellant by the fact, found by the Circuit 
Court, that the master was driven south by stress of weather. 

This judicial use of the phrase in the exact sense which we 
claim for it shows —if any judicial exposition and use of the 
language were necessary — that it is the apt and appropriate one 
to designate the course which we contend for, and that it is not the 
natural one to designate the passage contended for by the claimant. 
It also shows either that the phrase is not a “technical” one or 
“teym of art,” but merely a common English phrase to be inter- 
preted according to the natural and obvious signification of its words 
upon an inspection of the Atlantic chart by the application of com- 
mon sense and a knowledge of the vernacular; or that, if it is prop- 
erly to be called “a term of art,” its meaning as such appears to be 
familiar to Mr. Justice Blatchford and Judge Benedict representing 
many years of judicial experience in the Federal district containing 
the principal Atlantic port of the United States, and is used by them 
naturally and spontaneously. This is no strained construction, but 
simply “a northerly course” which masters with fruit-cargoes have 
been habitually instructed for many years to take. (3d Finding, Ist 
paragraph, pp. 7-8.) 

On the other hand, the construction contended for by the 
appellees violates the natural meaning of the word “ passage,” as 
well as of the word “northern,” by making it cover a vast ocean 
belt or area of 14° or 15° of latitude from the trade-winds (latitude 
28°) northward, while ours indicates a detinite, precise, and intelli- 


gible course, —a “ passage ” in the true sense. 


ee 
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The particular printed blank on which the Palermo ship-brokers 
wrote this contract did not happen to contain the full printed clause 
(as in the “ Maria Luigia” case), so it was written inin short, as is 
natural with business-men. “Although it is true that the Court 
ought not to make a contract for the parties which they have not 
made themselves, yet a mercantile contract, which is usually ex- ‘ 
pressed shortly, and leaves much to be understood, ought to be con- 
etrued fairly and liberally for the purpose of carrying out the object | 
of the parties.” | 

The “ Teutonia,” L.R. 4 P.C., 171, 182. 

As the phrase was, in our case, written into a printed blank for 
the benefit of the cargo (1st Finding, p. 7), the parties must have 
meant to require of the master at least as northerly a passage and . 
as much protection to the fruit, as in the case of the printed stipula- —_ 
tion in the charter of the “ Maria Luigia” (u4i supra), rather than 
to allow a southerly course and less protection to the cargo. It | 
is significant that the master, at least, evidently had no difficulty , 
in understanding it so. (4th Finding, p. 8.) 

Second. — How was the object contemplated by the parties to be 5 
most naturally and surely attained? ¢ 

The object was to keep the fruit as cold, and consequently as ‘ 
far north, as possible. 

"Shippers of fruit consider it of very great importance for the 3 
preservation of the cargo that it he kept in as cold a temperature as 
possible short of the freezing point, and have been accustomed for 
many years to instruct masters to take a northerly course.” (3d t 
Finding, pp. 7-8.) f 

Natural conditions would seem to lay out and clearly indicate the 
way to make as sure as possible of attaining this object, viz.: by : 
passing to the northward of the Gulf Stream, with its warm climate : 
and water and strong easterly current, which continue very pro- . 
nounced as far east from the American coast as long. 45° to 50° W. 
(7th Finding, p. 8, and Exhibit “C”), and which not only keep the ; 
fruit warm but retard the vessel and aggravate the exposure of the cargo : 
by lengthening the voyage. By doing so the vessel, besides getting ; 


a colder climate from the start, gets also the additional advantage, 


westward of long. 45° to 50° (see Exhibit “C”), or for more than a 
third of the voyage, of a strong and cold westward-flowing current, 
which is found there (7th Finding, p. 8), which keeps the fruit colder 
and hastens the vessel on her trip. ‘This passage is also, in fact, 
quicker, on the average, than the middle passage (6th Finding, p. 8), 
as would naturally be expected, and avoids “the stormy region of 
the Gulf Stream” in about long. 50° (7th Finding, 2d paragraph, p. 
8), with its probable delays, where the “John H. Pearson” was in 
fact delayed an entire fortnight, — from March 23d to April 7th. 
(See Exhibit “C” and 8th Finding, 2d paragraph, pp. 8-9.) 

Our interpretation of “ northern passage” meets all these natural 
requirements (see upper red line, Exhibit “C”) ; that of the claimant 
ignores and defeats them all; and mercantile contracts, especially 
charter-parties, will be liberally interpreted with a view to ac- 
complishing what the parties meant to accomplish. 


Hart v. Shaw, 1 Cliff., 358, 363, 366. 


The parties evidently meant that the fruit should come by the 
safest route and leave the minimum to chance, not merely by a route 
which might sometimes be safe, or on which the chances of safe 
transportation would be simply pretty good. Without any  stipula- 
tion at all for the express benefit of the cargo, the master would 
have been bound to take a reasonably safe course, at least, if not the 
safest; with one, he was naturally called upon to. take the very 
safest, one really “northern.” The stipulation is inserted ex 
abundanti cautela to insure the quickest and coldest passage. To 
hold that, under an expression requested by us and granted by the 
claimant in the interest of safety to the cargo, the parties meant to 
allow the cargo to be taken down into the region of the very greatest 
danger, to wit, —to those warm latitudes and waters north of the 
trade-winds, which do not eveu have the benefit of the steady easterly 
wind and quick passage of the “trades,”—Zin other words, the 
longest and hottest passage, — is to stultify the parties; to say that 
“northern” may mean southerly — “anywhere north of 30° to 35° 
or 36°, or of the trade-winds,”— is to fly in the face of the plain and 


*° 


unambiguous language the parties have used. Sucha course only a 
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well-established usage as to the meaning of the phrase can justify, 
and no such usage is found. 

Third. — How did the parties themselves, in fact, understand 
their contract ? 

On this point the master’s statement to a news-agent ante litem 
motam, and while the vessel was entering the dock in Boston, that 
he had taken “ the middle passage,” leaves no room for doubt. 

It is the most direct possible evidenee, given by the most author- 
itative witness possible, strongly against interest, and under cir- 
cumstances as favorable to its credibility as they could possibly be, 
and there is not a seivéi//a to the contrary. 

If the owners or their agents at Palermo had ever given an inti- 
mation — and they would certainly have given it to the master if to 
anybody — that the northern passage was, or that they thought it 
was, What they now pos litem mofam claim it to be, he would not 
have called his course the middle passage. We would have called it 
the northern passage. Whatever anybody else might understand by 
the phrase, there is no doubt how the actual parties to the contract 
understood it. 

The Circuit Court says in its opinion (p. 15, bottom), that the 
admission of the master is only to be taken “like any other piece 
of evidence tending to show the meaning of the technical phrase.” 
In one aspect, undoubtedly, the master’s statement is only the 
expert opinion of one seaman, and if the Court is to go on (as 
we claimed it should) and weigh the evidence, and find as a fact 
what the alleged technical meaning of the phrase is, it would 
not become necessary, perhaps, to look at it in any other aspect, 
as the technical meaning so found would be, prima facie at least, 
the one to be adopted by the Court. But if, as the Cireuit 
Court has ruled, the Court is nof to weigh the evidence, and 
find the fact according to the fair preponderance (2d Conclu- 
sion of Law, p. 10), and the case is, therefore, one of legal 
and judicial construction of written words, the master’s admis- 
sion, uncentradicted, uncontrolled, and unexplained as it is, becomes 
a circumstance of the utmost importance and practically conclusive. 
Taken in this aspect, it is the strongest possible admission of the 
claimant’s agent and representative —intrusted by his principal 
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with the transportation of our cargo—as to the meaning of the 
charter-party under which he is acting as understood by the parties 
themselves. It makes, either with or without the other cireum- 
stances set forth in the findings of fact, a prima facie case for the 
libellants. | 


The “ Potomac,” 8 Wallace, 590, 594. 


And as the claimant has not met it with proof establishing a 
usage to the contrary, it makes out the libellant’s case. 
| In view of the foregoing considerations and circumstances, let 
us take the question which the Cireuit Court asks (Opinion, 
p. 15, near top), but does not answer: “If the parties had 
defined ‘the northern passage,’ who can say whether they would 


have defined it as the claimant does or as the libellants do?” and 


ask if there is really any. serious doubt—even assuming every. 


burden to be upon us to make the meaning clear — as to how they 
would have detined it? . Can there be any doubt that they would 
simply have taken the other kind of a blank charter-party specially 
prepared for fruit cargoes, with the clause inserted in full, as in 
that of the “ Maria Luigia,” and have filled it out with names, dates, 
freight, etc.? The significant fact remains, however, that they did 
not write out a full definition of the phrase, presumably for the 
simple reason that there was no need of doing so because it defined 
itself, and they and the master understood it without further defini- 


tion. 


III. 


If the meaning is doubtful how is the doubt to be solved ? 

Assuming now that the foregoing considerations do not lead to the 
result we contend for upon the facts and exhibits, that the,meaning 
of the contract is uncertain, and that the parol evidence is im 
equilibria and inconclusive, leaving “the true meaning” of the 
phrase, in the opinion of the Court, “ very doubtful” (2d Conclusion 
of Law, p. 10), how is that doubt to be solved under the rules 
of law? If the contract is equivocal, and equally capable of either 
interpretation, will the Court solve the doubt against the libellants 
or against the claimant? against the party who originally suggested 
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the stipulation and the words, or against the party who makes the 
stipulation and uses the words in the executed contract ? 

Which side is bound at its peril to remove the doubt from the 
mind of the Court? Which is entitled to the benefit of the doubt, 
the party who makes the stipulation and is to perform it, or the 
party for whose benetit it was entered into and is to be performed ? 

Shall the words receive a lax construction ora strict one? and is 
the promisor entitled to “the least strict definition?” (2d Conclu- 
sion, p. 10). Which way will the Court turn the poised balance, — 
in favor of the vessel which was to protect, or of the cargo that was 
be protected ? 

Will the Court lean towards a narrow construction of “ north- 
eri,” that will relax the obligation almost indefinitely, and practically 
destroy the value of the promise, or towards a broad and liberal one, 
in accordance with the spirit and purpose of the promise? 

Which is the fair, just, equitable solution of the doubt? for 
“the construction in all cases of doubt should be such as to dispense 
remedial justice” (2 Wharton on Contracts, § 672); and “the 
contract should be supported rather than defeated.” 


? Pars. Cont., 635. 


The exact ruling of the Circuit Court on this point is that as 
“the true meaning of the term is very doubtful . . .~ the 
claimant is entitled to the /east s/rict definition ;” a ruling which, we 
submit, so far from dispensing “ remedial justice,” deprives the libel- 
lants (appellants) of it altogether. 

On this point the legal question is either one of the “ burden of 
proof” or of “the solution of a doubt” in the interpretation of a 
written instrument. It is not entirely clear, from the opinion of the 
Circuit Court, in which way the learned Judge below regarded it, 
as his language would seem to point sometimes to the one, some- 
times to the other, view. He apparently, however, viewed it rather 
in the latter way, for he in terms lays down in his opinion the 
proposition that “the burden of proof is of very little importance 
in most cases and of almost none in the construction of a written 


contract.” But as the opinion goes on to state that in a certain 


sense “the burden is on the shippers,” and as the two views run 
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into each other somewhat, we will proceed to consider the question 
from both points of view, believing that, looked at in either way, the 
Court’s ruling was error. 

First. — The burden of proof. 

The issue of fact as to the meaning of the term “ the northern 
passage” in the trade is a special one incidental to the interpreta- 
tion of a written contract, and one which the Court is to pass upon 
before it can decide whether there has been a breach of the contract. 


sowes v. Shand, 2 L.R. App. Cas., 455. 


Prima facie, the words have the sense we claim for them, and 
on well-settled principles of law the burden of proof is upon the 
claimant to establish as a fact a different signification by usage. 

Citizens’ Bank v. Nantucket Steamboat Co., 2 Story, 16. 
The Faleon, 3 Blatch., C.C., 64, 66. 

Treadwell vr. Joseph, 1 Sumn., 390. 

The ship Fortitude, 6 Sumn., 228, 257. 

The Rhode Island, Olcott, 512. 

Bowes v. Shand, 2 L.R. App. Cas., 455. 


“Words are to be understood in their plain, ordinary, and 
popular sense, unless they have, in respect to the subject-matter, 
as by the known usage of trade or the like, acquired a particular 
sense distinct from the popular sense of the same words.” 

Lord Ellenborough, in Robertson v. French, 4 East. 130, 
155-6, 
Houghton v. Watertown Ins. Co., 181 Mass., 301, 302. 


srown v. Brown, & Met., 573, 576. 


“If the contract bears a plain natural sense and meaning nothing 


should make us deviate from that plain natural sense and meaning’ 


but the strongest evidence, not ot the opinion of this or that witness 
but of a custom of the trade or business which forms the subject- 
matter of the contract, which has given an unusual and . . . a non- 
natural meaning to the contract.” 

Lord Hatherly, in Bowes v. Shand, 2 L.R. App. cases, 


455, 475. 


known and accepted meaning in the trade, distinct and different from 
its natural one, by a commercial or nautical usage, — to wit: “ Any- 
where north of lat. 30° to 35° or 36°, or of the trade-winds ” (lat. 
28°), the issue thus raised is a special issue of fact, with the burden 
of proof necessarily upon the party setting up the alleged technical 
meaning, — in this case the claimant. 
The burden of proof to establish a usage is upon him who 

asserts it, whether plaintiff or defendant. 

Lawson on Usages, 97, § 52. 

Newall v. Royal Exchange Shipping Co., 33 W. R. 868, 

Court of Appeals. 


"The onus probandi . . . depends upon the position of the 
affair as it stands upon the undisputed facts.” 
Railway Co. v. Gladmon, 15 Wall., 401, 407, 
quoting from Denio, C.J., in Oldfield v. N.Y. & H. Railroad Co., 
38 E. D. Smith, 103. 


Upon “the undisputed facts” alone of this case, ¢.e., the find- 
ings of facts and exhibits, the meaning claimed by us must pre- 
vail, and the burden of proof is upon the claimant (appellee) when 
parul evidence is offered to establish another. 

Best on Evid., §§ 268 ef seq. . 

Baker v. Batt, 2 Moo. P.C., 317, 319. 
Amos v. Hughes, 1 Moo. & R., 464. 
Huckman v. Fernie, 3 M. & W., 505. 
Mills ». Barber, 1 M. & W., 425. 


"As the question of the burden of proof may present itself at 


any moment during the trial, the test ought, in strict accuracy, to be 
expressed thus: Which party would be successful if no evidence, 
or no more evidence, as the case may be, were given?” 


Best on Evidence, § 268. 


Alderson B., in Amos v. Hughes, 1 Moo. & Ry., 464. 


The burden of proof being upon the party setting up the un- 


Upon the suggestion and offer of proof that the phrase has a 


usual, artificial, or conventional meaning to establish it, if the evidence 
is in equilibrio the words should receive their strict, natural, and 
literal sense, —“ the strict, plain, and common meaning of the 
words.” 

1 Addison on Contracts, 296. 

Tindal, C.J., in Shore v. Wilson, 9 Cl. and Finn., 565-6, 


1 W., Bl. 60. 


The party setting up that “direct” or “northern,” from a 
point in latitude 36° to one in latitude 42°, means southerly, or 
" anywhere north of 50° to 35° or 36°, or of the trade-winds,” 
must have the burden of proof upon him to establish it. We 
are not called upon to establish any meaning different from 
the natural and obvious one, and we introduced parol evidence 
in support of the latter only for the purpose of rebutting that 
offered by the claimant to establish the alleged “ technical” meaning 
and incidentally of corroborating and fortifying the natural sense 
of the words. 

The fact that we “ had caused it to be put into the charter-party ” 
(Opinion, p. 14, 3d paragraph) is not a valid reason for placing the 
burden en us to prove as a fact the meaning of the clause. The 
burden of proof is determined entirely by the position of affairs at 
the trial upon the executed contract as it is then and there presented, 
irrespective of what took place at or before its execution or at any 
other time. 

The Court says again (p. 15, near bottom): “If the contract 
contained a technical phrase subjecting the master to an unusual: 
duty, that phrase must be made clear by evidence, or else that part of 
the contract is unintelligible. .  .  . Inthis sense the burden is on 
the shippers.” We have already submitted (anfe, pp.fo-v2) that the 
only way known to courts of law for determining in civil cases 
whether a thing is or is not “ made clear by evidence” is weigl ;ng 
the evidence and determining the fair preponderance, which the 
Circuit Court declined todo. Also (ante, pp. /2-23 that the contract 


as 


is not “unintelligible ” without the aid of the parol evidence. If we 


have sustained these propositions, it remains for us only to point out 


that a phrase cannot be taken to be a “ technical” one when no usage 


is found. It is a contradiction in terms to speak of a “ technical” 
phrase imposing an “unusual” duty. The very essence and definition 
of a technical term is that it is established by usage, and the duty 
described by it cannot ex vi ferminé be “unusual.” If that duty és 
“unusual,” then the phrase in question is not “a term of art” at all; 
and the Court will get at the intent of the parties by legal construc- 
tion, and no question of fact —and consequently no question of 
burden of proof — arises at all. If the phrase is a “technical” one, 
then cither the evidence of its meaning must be weighed and the 
meaning found asa fact accordingly; or, if that is not to be done, 
“usual” meaning ; 


, 


then the findings of fact must be searched for the 
and on doing so it appears that for many years masters have been in- 
structed to take “a northerly course” (5d Finding, p. 8, top); and 
as to what a“ northerly course” is there can hardly be two opinions. 

While the Court declares that the “ burden of proof is of very 
little consequence ” (which is certainly a somewhat startling propo- 
sition of law, in view of the mass of controversy and decision upon 
the subject and the number of close cases that practi mally turn en- 
tirely upon the burden of proof), it proceeds apparently to put upon 
us not only the ordinary burden (which upon this issue we claim to be 
error) but apparently the burden of proving beyond a reasonable 
doubt, as in the criminal law, —for it expressly rejects the rule of 
“the preponderance of the evidence,” — or else of having all the 


*vidence on our side and none against us, 


2 ae , 
By whom must the phrase «+ be made clear by evidence”? 
ne? t 
Evidently by the owners who use it, and the burden therefore f 
Is not upon the shippers; and if the alleged + technical phrase” , 
t 


is not ** made clear by evidence,” then it proves to be no tech- 


nieas phrase at all, but simply untechnical language to be inter- 
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preted in the light of the surrounding circumstances. 8 
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Pas , . | : 
By whom are the master, or his employers the owners, 


‘subjected ” to any duty ** unusual” or otherwise? Clearly by 


themselves alone. and solely by their own voluntary act in enter- 


Ing into the contract. 
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it happened, — proved clearly by usage that it meant the latter, and 
that the burden was upon them to prove it, ¢.e., upon the party set- 
ting up the unnatural or conventional meaning against the natural 
and prima facie meaning. 

There is the additional feature in that case, that the defendant, 
who relied upon the natural meaning, of his own motfon went 
forward at the trial and offered proof of usage in support of that 
meaning, as we were obliged to do under the ruling of the Court 
below in this ease ; but the Court said that this was unnecessary, and 
that the defendant had, in doing so, taken upon himself an onus that 
did not belong to him. | 

A word is proper as to the case of Funcheon v. Harvey, 119 
Mass., 469, the purpose for which we cited it below, and the Circuit 
Court’s comments thereon in its opinion (p. 15). 

That case is an authority for the proposition that when a cargo 
is destroyed by decay the burden of proof is upon the master to 
show that he came by “the direct and usual” route stipulated for in 
his charter-party. It happened to be an action to recover the freight 

money, in which, naturally, the master was plaintiff; but it is 
obvious that the fact that he happened to be plaintiff suing for 
freight, instead of defendant sued for the damage to the cargo, was 
not the ratio decidend?, and that, if there had also been a cross-action 
against him as defendant for damages, the burden would have been 
upon him in that action also “to prove that he had performed that 
stipulation, as well as all other stipulations of the charter-party ” 
(119 Mass., 472) ; otherwise the Court would have been involved in 
the absurdity of having the burden on different persons upon the 
same issue in two cases between the same parties, growing out of the 
same transaction, and tried together. It does not, therefore, “ fol- 
low, by parity of reasoning ” (Opinion, p. 15), from that case, that 
the cross-libels in this case would have to be decided opposite ways. 
On the contrary, that case would ensure. perfect consistency in the 
decision of these two cross-libels, if the issue under consideration were 
involved in them both, by placing the burden in each upon the master 
(i.e., the owners of the bark), “to prove that he had performed that 
stipulation, as well as all other stipulations of the charter-party ” 


(119 Mass., 472),—that the southerly passage he took was “the 


northern passage,” - - irrespective of his being plaintiff or defendant. 
The answer, in this case, alleges that “ said master complied fully 
with the stipulations of the charter-party in this and every other re- 
spect ” (p. 5, middle), as the declaration did in Funcheon v. Harvey, 
ubi supra, 

We do not — and did not below — rely particularly upon Fun- 
cheon v. Harvey, or lay any stress upon it as very much in point, — 
no question having arisen in it as to the interpretation of a contract 
or of a phrase in one; but so far as it goes, it is, we submit, notwith- 
standing the comments of the Circuit Court, an authority that the 
burden is upon the claimant to show that the passage he took was 
the passage called for by the charter-party, — the cargo having been 
delivered in bad order from decay, — especially when prima facie 
at least the charter was not complied with according to its natural 
tenor and sense upon the master’s own admission. 

In fact, moreover, the same issue does not really arise in this 
libel and the cross-libel for freight. We admit our liability for 
freight, — the cargo having been delivered in specie, though almost 
worthless, — and do not seek to defeat the cross-libel on the ground 
of non-performance of the stipulation in the charter-party. We 
only claim to recoup and set off the damages, and as the damages 
will, upon assessment, evidently far exceed the freight, the latter 
will be a deduction, which the ship-owners will be entitled to have 
made from the damages they have to pay us; if the damages prove 

to be less than the freight, they are to go in reduction of the freight 
we are to pay. 


Souter v. Baymore, 7 Barr, 415. 
1 Pars. Shipp. and Adm., 206, n. 2. 


On that ground the cross-libel now awaits in the Circuit Court 
the final disposition of the principal libel. | 

To illustrate our position on the burden of proof, take the 
question as it actually arises at the trial. The execution of the 
charter and bill of lading is proved; the actual course of the vessel 
is proved. The Court has then to interpret the written contract and 
decide whether that course is “direct” and is “the northern pass- 
age,” in order to determine which way to enter judgment. To do 


so, it asks itself: “ What is ‘direct,’ and what is ‘the northern 
passave?’” To this it would answer: “ Prima facie ‘direct’ is 
straight ; prima _— ‘the northern passage’ is at least as north- 
wardly as ‘direct,’— naturally it would be more so, and it would 
seem to be added to ‘direct’ for that purpose. If nothing appears 
to the contrary, judgment must be entered accordingly for the 
libellants. The elaimant, however, ollers to prove the contrary by 
usage. On this issue the claimant has the aflirmative, and must 
lose if he does not make out his usage. The burden of proof is, 
therefore, upon him.” When this issue of fact is settled, the Court 
construes the contract accordingly. 

It follows from our view of the burden of proof that if the 
evidence when weighed by the Circuit Court, is found to be fairly 
in equilibrio on the alleged trade-acceptation of the phrase “ the 
northern passage,” judgment should be against the claimant. 

Second, — The legal “solution of a doubt.” 

Coming now to the second method of treating the Court’s 
ruling, we submit that the ruling is equally erroneous from this 
point of view. Assuming that the meaning of the words is doubt- 
ful, — that they are equivocal, and equally capable of meaning either 
"north of the direct line” or “north of the trade-winds,” — then by 
the familiar rule they should be taken most strongly against the 
party using them, fortéus contra proferentem. 

Garrison v. United States, 7 Wall., 688. 

Noonan v. Bradley, 9 Wall., 394: 

MecConnel v. Murphy, L.R. 5, Priv. C., 219. 

Barney v. Newcomb, 9 Cush., 56. 

National Bank v. Ins. Co., 95 U.S., 678. 

Moulor v. Amer. Life Ins. Co., 111 U.S., 335, 342-3. 


Crane v. Hyde Park, 185 Mass., 147, 149. 
Dud. C On. Pac, JSli!'a LL, YSE, “iF, 


“Where a naa is capable of two meanings equally con- 


_ sistent with the language employed, that shall be taken which is most 


against the stipulator.” 
MecConnel v. Murphy , L.R. 5, P. P.C., 219. 


The Circuit Court’s ruling that the claimant is entitled to “ the 
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least strict” interpretation, or, as expressed in the opinion, that the 
master “ 


bb 


might adopt either” with impunity, is in direct contra- 
vention of this well-settled canon of interpretation, —a rule “ drawn 
out of the depths of reason.” (Bacon’s Max. Reg. 3.) “The reason 
of the rule ‘ contra proferentem’ is that men may be supposed to take 
care of themselves; and that he who gives, and chooses the word by 
which he gives, ought to be held to a strict interpretation rather than 


he who only accepts.” (2 Pars. Cont., 7th edition, *507.) 


It is well settled that the rule applies as much to the stipula- 
tions of the regpective parties in an indenture as in sense of a deed 
poll. Ar»AAanA gm Crfhrasrl (FE tcf /£07- 

Browning v. Wright, 2 Bosanquet & Puller, 13, 22. 
Earl of Shrewsbury v. Gould, 2 B. and Ald., 487, 494. 
Barton v. Fitzgerald, 15 East., 530, 546. 


The ™ party using the words ” — proferentem — is the promisor, 
the party who speaks through them in the contract, — in this case the 
claimant. It is he who promises that the vessel shall “ proceed-direct 
to Boston,” and “ take the northern passage,” and it is, therefore, he 
who utters or “uses ” the words in the instrument which is before the 
Court. (See cases last above cited.) | 

Palmer v. Warren Ins. Co., 1 Story, 360. 

Donnell v. Columbia Ins. Co., 2 Sumn., 366. 

West Ins. Co. v. Cropper, 32 Penn. St., 351. 

Audley v. Dull, 2 Bos. & Pull., 111. 

Blackett v. Royal Exch. Assur. Co., 2 C. & J., 244, 251. 
Fowkes v. Assur. Assoc., 3 B. & S., 917, 929. 

Crane v. Hyde Park, 135 Mass. 

Wetmore ». Pattison, 45 Mich., 439, oC, 
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This rule extends to separate parts of a y aia or a by 
itself. Thus in Wetmore v. Pattison: — 


" This portion of the contract is the agreement of the plaintiffs, 
and its obscurity justities an interpretation most strongly against 
them.” 

Wetmore v. Pattison, 45 Mich., 439, 441. 


If the circuit judge meant to apply the familiar rule, but held 
(as he appears to have done) that we are “the party using the 
words” or “proferentes” because we originally suggested them, and 
they were introduced for our benefit and protection, he misapplies 
it, and his ruling is error. The rule is to be applied to the contract 
as it stands embodied in the executed instrument before the Court, 
irrespective of the antecedent negotiations of the parties. (See 


cases cited supra, pp. 30-1.) 


“When terms are doubtful or ambiguous they are to be taken 
most strongly against the person engaging.” 


Metealf on Contracts, 312. 


The words, “Captain engages himself to take the northern pas- 
sage,” are just as much the words of the claimant as if they had con- 
stituted a separate unilateral contract or deed-poll signed and to be 
performed wholly by the claimant alone, instead of appearing in an 
indenture which contains stipulations by the libellants also. The two 
parties are to be regarded as orally reciting their respective stipula- 
tions before the Court, literally “ using ” the words. Thus the claim- 
ant stys: “The vessel shall proceed direct to Boston, and take the 
northern passage ;” we say, “We will pay freight in the lump 
sum of sixteen hundred and fifty U.S. dollars in full,” and so on 
throughout. If any doubt arose as to our stipulation for freight, — 
as to what “U.S. dollars” meant, for instanece,—can there be any 
question that the doubt would be solved against us? Would the fact 
that the stipulation was originally suggested by the claimant, as it 
probably was, and was put in for his benefit, as it of course was, be 
any reason for taking the words most strongly against Aim? From 
the nature of things each party’s stipulations in a contract are always 
suggested by, and for the benefit of, the other. It is precisely with 
a view to getting the other party to “use” the words, and then of 
holding him to the performance of them, that each party suggests the 
stipulations that the other is to make. The other party cannot be 
compelled to use the words. If he could there might be some color 
for solving doubts in his favor instead of against him; but the 
very essence of a contract is that each party adopts the words used 
voluntarily if at all. Duress avoids the contract. We could not 


“cause the clause to be put into the charter-party” (see Opinion, 
p. 14, two-thirds down) against the will of the claimant. We 
suggest and request, the claimant aequiesces and stipulates; ac- 
cordingly he thereby makes the words his own thenceforth and 
from the moment the contract is signed. Why should they not be 
taken .most strongly against him, if there is doubt about their 
meaning? It is both common sense and well-settled law that the y 
should he. 

This exact point was considered and passed upon in Audley vr. 
Duff (udé supra), a suit upon a contract of insurance to recover back 
a premium. The Court says: “It is true that the policy is made 
out by the broker of the assured, but the undertaking (in the policy) 
to return the premium is the undertaking of the underwriters, and 
must therefore be construed most strongly against them.” 

Some confusion has been brought into this subject by occasional 
expressions o//fer in the books about construing doubtful words most 
strongly “against the party for whose benefit they are introduced,” 
but it will be found that in each such instance the words are in fact 
construed against the party using them in the instrument, and the 
language of the Court is explained by the fact that the party using 
the words in the instrument happens also in each case to be the party 
for-whose benefit they are introduced, and who undoubtedly origi- 
nally suggested them, as in the case of limiting or excepting clauses. 
The real ratio Jecidend? in them all is the rule fortéus contra profe- 
renfem as above defined. 

Thus the two following cases will serve as illustrations; in one 
of them the doubtful words were construed againsf, in the other in 
favor of the party for hose henefit and at whose suggestion they 
were introduced, but in both cases against the party using them, — 
contra proferentem: — 

In Blackett v. Royal Exch. Assur. Co. (ubi supra) the doubtful 
clause “ free from average under £3 per cent.” was introduced for the 
benefit and at the instance of (he underwriter, and the doubt was whether 
it applied where there was a series of partial losses, each less than, 
but together exceeding, £3 per cent. They were clearly the words 
of the undemrriter in the policy and part of his undertaking, though 


a qualifying or excepting part. The doubt was solved against him, 
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contra proferentem; 7.e., it was held that each loss must amount to 
£3 per cent., though the Court mentions o//ter among its reasons the 
incidental fact that they were introduced for his benefit. The same 
is true of all the cases of exceptions, which are always in the instru- 
ment the words of the party for whose benefit they are introduced. 

In Audley v. Dull (v7 supra), on the other hand, the clause was 
that the underwriter was “to return £6 per cent. (of the premium) 
ifShe sail with convoy from the coast of Portugal,” ete. ; a contin- 
gency about the meaning of which there was doubt. The clause 
was in this case one introduced for the benefit of the assured, and at 
his instance, but it was the linguage of the underirriter in the con- 
tract. The Court solved the doubt against the underwriter, contra 
proferentem, and in favor of the party for whose benefit it was 
introduced, is : 

The recent case of Birrell v7. Dyer, 9 App. Cases (Ilouse of 
Lords), 345, illustrates this point exactly. This was an action on 
a time policy of marine insurance in which the assured warranted 
that the vessel should not enter the St. Lawrence between October 1 
and April 1, the words being: “Warranted no St. Lawrence 
between October Ist and April Ist.” The vessel entered the qu/f, 
but-*not the river, St. Lawrence between those dates, and the 
question was whether that was a breach, ¢.e., whether “St. Law- 
rence” meant the river alone, or the river and gulf. Both sides 
introduced evidence of mercantile usage, but neither proved one, 
and the meaning was left in doubt. The Court solved the 
doubt against the assured (the warrantors, or proferentes), and 
in favor of the party for whose benetit, and at whose instance 
undoubtedly, the words were introduced, viz., the  under- 
writers, and held that the words included the gulf, as their fair 
natural import would indicate, and that the Court must solve all 
doubt by leaning as far as possible in the direction of avoiding the 
peril which the parties to the policy intended should be avoided. 
The parties using the words — the stipulators — were thus held to 
the strictest interpretation of the words and the one most against 
themselves. While some of the judges, in giving their reasons for 
the decision, disclaim an intention to apply the rule contra proferen- 
fem, and fall into some of the confusion above spoken of as to which 
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party is the “ proferenfem,” it is obvious that the real ratio decidendi 
is that the doubt is to be solved against the party making the war- 
ranty in question viz., the assured, and in favor of the party for 
Whose benefit and protection it is made, viz., the underwriter. 
“It isin form a warranty by them (the assured) that their vessel will 
not be navigated in certain waters, a matter which it was entirely 
within their power to regulate. These considerations point to the 
respondents (the assured) themselves being the proferentes.” (Lord 
Watson, p. 354.) 

A fortior? is the claimant the proferens in the case at bar, where 
the instrument containing the stipulation in question is expressly 
sicned by him, while in the case of Birrell +. Dyer the stipulation 
of. the assured was only implied from the acceptance of a deed- 
poll or unilateral contract signed only by the other party (the under- 
writer). The Court should require as much from the claimant as 
his words of stipulation can fairly and reasonably allow in the in- 
terest of that safety to the cargo which the parties evidently 
intended to insure as far as possible. 

The rule fortius contra proferentem, as above stated, is prac- 
tically universal and uniform, and it is only in the case of excepting 
clauses that even apparent departures from it occur; and these are, 
as we have seen, only apparent not real, the party for whose benefit 


¢ also 


they are introduced and against whom they are construed being 


in each case the promisor or proferens, the excepting clauses forming 
an inseparable part of his undertaking 6r promise. See Burton v. 
English, 12 Q.B.D., 218, where it was claimed by the ship-owners 
that the words “at merchant’s risk” exempted them from liability 
for general average contribution to the shipper for the jettison of a 
deck-cargo; but it was held that, as it was doubtful whether the 
words were intended to apply only to the ship-owner’s liability as 
a carrier, or whether they extended to, and created an exception to, 
his liability for general average contribution, this doubt was solved 
against him, and he was held liable for such contribution. 

| So in Taylor v. Liverpool & Great Western Steam Company, 
L.R., 9 Q.B., 546, 549-50, where the action was brought to recover 
the value of a box of diamonds which were stolen while on board the 
ship, the defendants claimed immunity on the ground that the bill of 
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lading given by them and which created their liability excepted loss 
by “thieves,” and the question was. whether the expression was 
limited to persons outside the ship or included also persons on 
board. This doubt in the carrier’s contract was solved against him, 


” 


and it was held that the word “thieves” did not include persons on 
board, whether passengers or seamen, and that, as the theft was not 
proved to have been committed by persons coming on board from 
the wharf, the ship-owners were liable. Mr. Justice Lush said: 
~The word is ambiguous, and being of doubtful meaning it must 
receive such a construction as is most in favor of the shipper, and 
not such as is most in favor of the ship-owner, for whose benefit the 
exception was framed; for, if it was intended to give to it the larger 
meaning which is now contended for, the intention to give the ship- 
owner that protection ought to have been expressed in clear and un- 
ambiguous language. It is not, I think, reasonable to suppose, 
when the language used is ambiguous, that it was intended that the 
ship-owner should not be liable for thefts by one of the crew or 
persons on board. The ship-owner must protect himself if he intends 
this by the use of unambiguous language;” showing that the ratio 
decidend?’ iw all cases is that the doubtful language is to be taken 
most strongly against the party using it 

See, also, Hayn v. Culliford, L.R., 6 C.P.D., 410, 418, and 
The Regulus, 23 Fed. Rep., 98, 102. 

Independently of the rule, moreover, our definition is an 
intelligible, rational, detinite, and probable one, laying down a 
course for the vessel with clearness and precision; the claimant’s is 
a vague and indefinite one, and is a sliding scale of separate descrip- 
tions rather than a definition at all, and does not lay down any 
course whatever. If the doubt is not to be solved by the fair pre- 
ponderance of the evidence, nor contra proferentem, it would seem 
at least that the most sensible of the two definitions ought to be 
adopted by the Court. 

3. If the words have two or more meanings, the Court will 
adopt the strictest, not “the least strict.” 

Mallan v. May, 158 M. & W., 511. 
Simpson v. Margitson, 11 Q.Bb., 25. 


Holt v. Collyer, 16 L.R. C.D., 718. 


Si 


* 


was held to mean the city 


Thus in these eases “ London’ 


e 


proper, and not to include the metropolis; “month 


9 


to mean the 
lunar not the calendar month ; “beer-house * to mean a place where 
heer is sold not generally but only to be drunk on the premises. 

We ask for a strict construction and one on the side of safety to 
the cargo, as distinguished from a lax and ineffectual one such as 
the claimant asks for. The claimant having voluntarily bound him- 
self by an agreement which — on our present hypothesis — has two 
possible meanings, there is certainly no hardship in holding him 
to the stricter of the two. If he makes us a promise couched in 
words having two significations, why should not we have the choice 
between the two and enjoy the benefit of either? 

In conclusion, we ask this Court — with the chart and the facts 
before it —to construe the contract by choosing between the two 
interpretations suggested, — to wit: “from Gibraltar to the Great 
Banks and thence direct to Boston, keeping as much to the north 
as possible during the entire passage,” and “ anything north of lati- 
tudes 30° to 35° or 36°, or of the trade-winds,” —the fairest, the 
most sensible, the most intelligible, the one that is most likely to 
accomplish the object of the parties, the one most consonant to the 
language of the contract, the one that was probably in the minds of 


the contracting parties. 


SUMMARY OF ARGUMENT. 

It follows from the foregoing considerations, if they are sound, 
that either (1) the ease is to be remanded to the Cireuit Court with 
instructions to weigh the evidence bearing on the issue of fact as to 
the disputed phrase, and with the proper instruction as to the burden 
of proof upon that issue, — final judgment to be entered for the party 
in whose favor that issue shall be decided ; or, (2) if this Court holds 
it to be immaterial, as the Circuit Court rules it is, to weigh that 
evidence and find that fact, then the doubt, — if there is any in the 
minds of the Court upon the record, —as to the meaning of the con- 
tract, shall be solved against the claimant (appellee) and in favor 
of the libellants (appellants), and final judgment ordered accord- 
ingly ; with the proper direction, in either event, as to the assessment 


of damages in the Court below. 


The liability upon the charter-party is not varied by the givin 


ir 
© 


of the bill of lading in ordinary form, nor limited to the amount of 
freight by the concluding clause. 

Lamb v. Parkman, 1 Sprague, 343. 

Watts v. Camors, 115 U.S. 3538, 360-1. ‘ 


lV. 
THE MASTER'S NEGLIGENCE. 

As to the legal character of the master’s conduct irrespective of 
the special stipulation in the charter-party, the Cireuit Court says, 
apparently, that it was “an error of judgment not amounting toa 
rash and almost criminal negligence ” (Opinion, p. 16, top), and 
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therefore “not such negligence as should require the ship to pay for 
the loss” (p. 16, top, and 3d Conclusion, p. 10). We submit, on 
the contrary, that it was, under the circumstances, a want of ordinary 
‘are, —and an utter neglect of an obvious precaution, and was 
therefore actionable negligence ; that, if it was “an error of judg- 
ment,” at all according to any proper use of those words, it was a gross 
and unpardonable one, for which the record discloses no justification 
or excuse whatever, and for which the vessel is therefore liable. 

The law is clear as to the general definition of actionable negli- 
gence and the special definition of a shipmaster’s duty. 

“ Negligence is the failure to do what a reasonable and prudent 
person would ordinarily have done under the circumstances of the 
‘situation, or doing what such a person, under the existing cireum- 
stances, would not have done. The essence of the fault may lie in 
omission or commission. The duty is dictated and measured by the 
exigencies of the occasion.” 


R.R. Co. v. Jones, 95 U.S., 439, 441. 


The master is bound “ to take all possible care of the goods, and 
is responsible for every loss or injury which might have been pre- 
vented by human foresight, skill, and prudence.” 


The Propeller “ Niagara,” 21 How. 7, 27. 
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"The master is bound to show that no human diligence, skill, or 
‘are could save the property from being lost.” 


King v. Shepherd, 3 Story, C.C., 358. 


In the present case any man of ordinary intelligence must have 
seen, on passing Gibraltar, that a southerly course would be likely 
to destroy the cargo before he got across, and that a northerly 
course would probably save it. When he passed Gibraltar the fruit had 
had an extremely long exposure in the Mediterranean (forty-two 
days), and had given him warning already. A long ocean-passage was 
before him ; the winter was almost gone (Feb. 19), by the almanac, — 
in the southern climates entirely gone, what little there is of it; the 
ship's hold — at best a close and warm place— needs a very cold 
outside atmosphere to lower its temperature. The very first 
thought of a reasonably prudent man would be to sail to the north- 
ward the moment he passed the Rock and had the open ocean before 


chim. It was the dictate of common sense to do so, to say nothing 


of “all human foresight, skill, prudence, diligence, and care.” (See 
uses cited supra.) Not to do so was to neglect an obvious and 
simple precaution for a cargo which, in the ordinary course of nature, 
must already have made considerable progress towards ripening and 
decay, and had given distinct indications of it some days before 
reaching Gibraltar. 

Would not a rational man, giving his best thought and attention 
to the safe transportation of that cargo, with three thousand miles 
more to go, say to himself: “This fruit has been exposed an 
unusual length of time in the Mediterranean, and is already a little 
affected before a sixth part of the distance from Palermo to Boston is 
traversed. What the fruit needs is to get at once into as cold a climate 
as possible, to arrest this ripening and decaying, which must other- 
wise, in all human probability, go on with increasing rapidity, with 
time and the advance of the season, and destroy the cargo altogether. 
Cold will arrest it; nothing else will. Just as soon as I have passed 
the Rock. I will lay a northerly course, and in a few days [ shall 
he in a safe latitude for the rest of the voyage; and the chances are 
that my passage will be quicker too as well as cold, because more 


direct, and so the fruit be doubly sate. To do anything else is to 
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take risks with the cargo, however comfortable it might be for my- 
self, and my duty is to take no risks whatever, but to do everything 
[ can think of to protect it”? 

The same considerations apply of course with ever-increasing 
force to every subsequent moment of his voyage, and especially to 
April 7, and we shall advert to them presently. The same principle 
is involved in them all, the conduct differing only in degree not in 
kind. : | 

The Circuit Court apparently holds that the master’s course was 
“an error of judgment,” but that it did not amount to “rash and 
almost criminal negligence,” and therefore the owners are not liable. 
(Opinion, p. 16, top.) | 

In the first place this is not the true rule of law in a civil suit, 
but the very reverse. It has been distinetly held by this Court that’ 
“it is @ wrony position that a master of a ship is not answerable for 
an error in judgment, but only for the fault of the heart, in civil 
matters.” 


Purviance v. Angus, 1 Dallas, 180. 


‘Fhe Circuit Court further weakens its unsound legal position by 
‘no ship could 


e 


giving as its reason that if the owners were liable 
safely take a perishable cargo.” To this reason it is pertinent to 
reply that no merchant could safely ship a perishable cargo in a 
sailing vessel if the master could with impunity commit “errors of 
judgment” to the verge of “rash and almost criminal negligence,” 
and that the considerations of public policy are quite as strong in 
favor of the merchant as in favor of the ship-owner. So far as the 
policy of the law to encourage shipping enterprise is concerned, 
Congress has set the limit to that indulgence when it exempts ship- 
owners from liability beyond the value of the ship and freight when 
they are not themselves privy to the loss. | 
As to the definition of actionable negligence by the Circuit 
Court, it is very far removed from the stringent rule laid down in 
the books (see cases cited, supra, pp. 38-9), and if the master Is to be 
liable only for rash and criminal negligence, and consequently bound 
to exercise only a slight degree of care and prudence in the custody 
of the cargo, and he need be neither very watchful nor very éner- 


all one way. 


danger, but may drift heedlessly into danger with his eyes open, 
and see the cargo rot away bv inches without being required even to 
simply turn to the north and save it, a new departure is made in the 
law upon the subject. ' 

We submit, on the contrary, that the true rule of law is so 
stringent that the master is bound actively to provide against even 


excepted dangers to the cargo. 


Notara v. Henderson, 7 L.R., Q.B. 225. 


If a master cannot with impunity, as was held in Notara v. 
Henderson, sail securely on with a cargo moistened by an excepted 
peril, but is bound to turn into a port and tranship his cargo, shall 
he with impunity sail deliberately on in a latitude where his cargo is 
heating and steaming, and not be bound to even sail a few hundred 
miles to the north, especially when he is hundreds of miles south of 
the latitude of his port of destination ? 

There is nothing whatever in the record of this case to show 
that any high degree of intelligence, skill, judgment, or discretion 
was called for. There is no suggestion whatever on the record that 
the course the vessel took was likely to be better than or as good as 
a northerly one. On the contrary, every consideration, both of 
distance and temperature, favored the latter; only considerations of 
“ense and comfort” for the master favored the former. Absolutely 
no excuse or extenuation. is suggested for letting our cargo grad- 
ually perish through ten weeks of time in a slow sailing vessel (see 
8th Finding, p. 8), in warm and mild latitudes and waters. Upon 
April 7th, it is true, the master attempts to prove vis major, but he 
fails. (See Sth Finding, p. 8.) | | 

The problem before the master, both at Gibraltar and subse- 
quently, was an absolutely simple one: the choice of a course was 
easy, and the reasons determining what the choice ought to be were 
Cold would preserve, warmth decay, the cargo; the 
farther north the colder, the farther south the warmer it would be; 
the danger was not only self-evident, very great, and of such a kind 
that the mischief, if once done, could not possibly be repaired, — for 
no process of art or nature can restore a decayed orange, — but it 


getic, nor exercise much intelligence in foreseeing and avoiding 
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was also imminent, actually impending, and already forewarned dis- 
tinctly at an early stage of the voyage. To take a southerly instead 
of a northerly course, under such circumstances, was an absence 
rather than an “error” of judgment, a fadlure to exercise any sound 
discretion at all, rather than a aésfake in its exercise. It was either 
a want of ordinary foresight, or a deliberate heedlessness and indif- 
ference. No better proof of this could be asked than the master’s 
neglect to take a thermometer with him. 

If we were to seck to characterize the master’s southerly course, 
started upon at Gibraltar and persisted in all the way across until at 
the end of it, on April 24, he is still in the latitude of Gibraltar, 
and some five hundred miles due south from Boston, it would be diffi- 
cult to hit upon any words but gross negligence, or an utter, per- 
sistent, and almost incredibie disregard of the palpable need of the 
cargo. If the epithets “rash” and “criminal” can be properly used 
of any negligence not threatening life or person, they apply to this 
wanton neglect persevered in to the end in the face of constant 
warning from the beginning, —a musty smell, heating, steaming, 
flies, —and without any justification or excuse whatever. 

There was po mystery about this heating, no difficult or novel 
problem to solve. It was simply the course of nature, under the 
circumstances, and nature would stop it if she were simply given a 
chance. The cause was obvious; the remedy equally so. The thing 
to do was as natural as it is to move green fruit that is ripening 
faster than we want it to from a warm closet to a cold one, or to 
the cellar or refrigerator. 

As he proceeds upon his voyage the master keeps in the lati- 
tudes of Virginia and the Carolinas. He does not go north, to get 
the cold climate and water; nor even south to avoid the warm and 
retarding current of the Gulf Stream, but steers straight for it, gets 
into it, and stays there all the way, heads directly for the “ stormy 
region of the Gulf Stream,” as indicated in print on his own chart 
(see 7th Finding, p. 8), gets into it, and is in fact detained there by 
storms for two entire weeks. (See Exhibit “C,” March 23- 
Apr. 7.) 

For all this no justitication is even suggested upon the record. 
For his course upon April 7, — which is, if possible, a more aggra- 
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vated case than anything that precedes, — even the master seems to 
feel that some justification is called for, and he attempts, as we have 
seen, to prove that vis major prevented him from going north, but 
fails, and the Court finds the fact against him. 

Whatever adjectives may properly characterize his negligence 
hitherto, we submit that upon April 7 he was as reckless of our 
cargo as it was possible for a man to be, and that he wantonly or 
stupidly abandoned it to inevitable and complete ruin. 

He was at this time in the latitude of Washington, D.C., some 
three hundred miles south of that of Boston, and distant from the 
latter port about one thousand miles, and in the Gulf Stream. On 
April 7, as soon as the long gale begins te subside, he at once sails 
due south for four days several hundred miles to about the latitude 
of Beaufort, North Carolina. 

It would be hard to overstate eitherthe seriousness or the obvious- 
ness of the peril the cargo was in at this time, and the vital im- 
portance of avoiding the wrong, and doing the right, thing for its 
preservation. It had been forty-two days in the Mediterranean, and 


forty-seven on the Atlantic; it had been heating, and beginning to 


— 


steam, sure signs that parts at least of the cargo were beginning to 
decay ; the spring was far advanced, and there was a long distance 
vet to sail in a slow vessel, with the weather daily growing warmer. 
The days and weeks still before her, if passed ina warm elimate and 
warm water, must obviously destroy the cargo; passed in a cold cli- 
mate and cold water, they would in all probability save it in great 
part. The cargo is at stake upon the course the master takes, and 
itis his last chance to save it. A northerly course will take him 
hourly into a cold Climate and cold water, decay will be arrested, a 
few days will dake the cargo entirely out of the Gulf Stream and out 
of danger as well as towards port; a southerly course will take him 
hourly into an even warmer climate and warmer water than he was 
wlready in, into sure and ever-increasing danger, and away from 
port. It is difficuit to imagine a more infatuated step, or one more 
certain to be fatal to the cargo, than the one he took in putting his 
ship about and sailing away to the southward. For the next four 


long weeks the cargo is in a summer climate, makes the longitude of 
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the home port in the latitude of Cape Ilatteras, makes the land nt 
Long Island, and has to make a dé/our of several days round Cape 
Cod to get to Boston. (See chart, Exhibit"C.”) A greater deviation 
can hardly be imagined, nor one more utterly and obviously disas- 
trous. The flies soon appear in the cargo (8th Finding, end p. 9), a 
sure indication of a summer climate and a rotten cargo. 

By a striking coincidence, —and as if for the express purpose 
of pointing and emphasizing the contrast between what the master 
of the “ John IT. Pearson” did and what a reasonable and prudent 
man would do, — another vessel, named the “ Messel,” was on that 
very day (April 7) a few miles to the eastward (see Exhibit “C,”), 
also with a cargo of fruit, bound for Boston; she had been thirty 
days in the Mediterranean, and had left Gibraltar on the same day 
as the “John H. Pearson” did. (9th Finding, p. 9.) Having 
been in the Mediterranean twelve days less than the “John ITI. 
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Pearson” she had not as strong a motive for extreme care as the 
“Pearson” had, so that there may have been some justification 
(which the “John Hl. Pearson” did not have) for her going south in 
the first part of her voyage, though it is unnecessary to consider 
that point, as she is not on trial. Yet what was her course on and 
afte? April 7? Exactly what we claim the “John H. Pearson's” 
should have been. She headed at once to the north, and got her 


‘argo into port with only trifling damage, comparatively. What 


course could be more obvious and imperative than this? And how 
much more imperative on the master of the “John H. Pearson” than 
on that of the “ Messel,” in view of the longer exposure in the 
Mediterranean! What course more utterly and outrageously reck- 
less than the one he did take, —a wanton sacrifice of the cargo! If 
the Court were seeking for a standard and criterion of “due care” 
and “negligence ” in the transportation of a perishable cargo, could 
it find or devise a better one than is afforded by the conduct of these 
two masters ? 

The Circuit Court says, “much discretion must be left to the 
master, who is on the spot, and who must decide at short notice.” 
The only “ discretion” he can have consistently with his duty to 
exercise “due care” in the preservation of the cargo, is a choice 
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between two or more courses equally safe. Any other “ discretion” 
would absolve him from all duty to the cargo, and allow him to do 
as he pleased with impunity. This certainly cannot be the law, for 
it would make him, and not the Court, the tinal judge of his conduct, 
and render him practically irresponsible. He assuredly can have 
no “discretion” to deliberately choose a course that must almost 
inevitably destroy the cargo in preference to a clearly safe one. It 
is true he is “on the spot,” and the Court is not; but he has the 
right to show anything in the condition of either his vessel, the car- 
go, or the weather which influenced his decision (and the evidence 
to make that proof is peculiarly within his custody, and difficult to 
he controlled by us), and the Court is then to decide whether his 
decision was right. Does he show anything whatever, except a slight 
injury to his rudder-head, which did not at all interfere with the nav- 
igation of his vessel, and his cargo had been heating, and sending 
up steam out of the hatches for a long time, and the storm had 
nearly subsided? The Circuit Judge does not point out anything by 
which the master could justify his action. 

What possible justification do the findings in this case disclose 
for the master’s extraordinary course? There were the thousands 
of hoxes of oranges packed together in the hold already steaming, 
completely encased as if by a great envelope with the warm water 
of the Gulf Stream, with only a few inches of wood and copper 
between, and the warm, muggy air of the Gulf-Stream climate 
entering through the hatches. To the south lies the same state of 
water and atmosphere, only more so; to the north the very reverse ; 
and that way lies his port of destination too. Where is the room 
for choice or “ discretion” ? What “short notice” is there? What 
"on the spot” that this Court 


is shown to have been happening 
cannot judge of perfectly well? What was there for the master to 
do but keep right on to the north, as the Cireuit Court finds he 
might have (8th Finding), or at least steer straight for Boston? If 
there is a shadow of excuse, except the master’s vacillation, or 
stupidity, or utter heedlessness, where is it? What would have 
been “negligence” if the course he took was not? There was 
but one danger of any kind, and that was a danger to the cargo, 


and into that danger he sailed as straight and as fast as he could ; 
there was but one crisis of any kind, and that was a crisis threaten- 
ing the cargo only, and in that crisis he was utterly heedless of 


the cargo. As between sure danger, and probable safety, to the 


ves him no “discretion” to choose the former. ° 
IH. W. PUTNAM, 
Of Counsel for the Appellants. 
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Supreme Court of the Cited States. 
No. 219. | October Term, 1886. 


Luict Fininerro ev au., Appellants, 
Vv. 
THe Bark ** Joun TL. Pearson.” Tlinam Tayior, 


Claimant, . L ppe llee, 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACTIUSETTS. 


IN ADMIRALTY. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

1. The appellants shipped a cargo of oranges and lemons 
from Palermo, Sicily, to Boston, Mass., on the appellee’s 
Bark “John H. Pearson” (January, D881). 

2. On delivery of the cargo at Boston (May, ISS1), it 
wis badly decayed, and the loss by decay large. 


ea Findings of Fact 2, }). ds 


3. This loss the appellants claim to hold the Bark for. 
She was chartered to them, and in the Charter Party was the 
provision, “Captain engages himself to take the Northern 
Passage.” This provision they accuse the Bark of violating. 
To her violation of it they seek to aseribe the damage to 
their cargo., The cargo was kept, as they claim, in warmer 
water and air than if the “ Northern Passage” had been taken. 


Libel, Art. 3, p. 2. 


2 


The appellee answers that the Bark did take the * Northern 
Passage.” Her admitted track on the voyage appears by 
"Exhibit ©,” p. 12.) This track they say was in the “ North- 
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Answer, Art. 3, p. 5. 


4. A further charge of negligence is made against the 


ark in not keeping as far north and in as cold a climate as 


she could, and thereby injuring the cargo. 
Libel, Art. 4. })- 5. 
This charge is also denied by the appellee. 


Answer, Art. 4, p. 5. 


5. These were the issues between the parties. The Dis- 


trict Court decided them in favor of the Bark. 


Decree of District Court, p. 6. 


So did the Circuit Court on appeal. 


Decree of Circuit Court, p. 12. 


6. And the appellants complain here — 

(1) Of certain principles of law adopted by the Court be- 
low in weighing the evidence on the first of the above issues, 
— Was or not the Bark’s admitted course within what is 
known as the “ Northern Passage ”? 

Prayers for Rulings 1-3, p. 9. 


Conclusions of Law 1, 2, p. 10. 


(2) Of the conclusion of law adopted by the Court below 
that the facts found were insufficient to warrant a finding 
against the Bark on the second issue, —Was she negligent or 
not? 

Prayers for Rulings 4, p. 10. 
Conclusions of Law 3, p. 10. 


een 


eo! 4% $) Sy + ol % ‘i nual iti, 3 ze i * 
sal i en ee ee 


; vig Malingas sai , 
* a ik a laa a oT it al 
" : pm i, ii ie . - eM RNIN A NMR PE AD es 
eam i I Ae Si ina mI SET ROS 


ARGUMENT ON BEHALF OF APPELLEES. 
I. 

The Court below was right in the principles of law applied 
by it to the construction of the agreement to “take the North- 
ern Passage” from Gibraltar to Boston, and to the evidence 
on the question, — Did the Bark violate this agreement ? 


PRAYERS FOR RULINGS 1—CONCLUSIONS OF LAW 1, 2. 

The facts found do not of themselves estah- 
lish any construction of this phrase, still less the 
construction claimed by appellant ( Prayers for 
Rulings l, p. 9). 


1. In the first of their prayers for rulings, the appellants 
claim that the Court should decide, from what appears by 
the record, what the “Northern Passage” is, —at least so 
far as to hold that the Bark’s voyage was made outside of it. 

If this can be done from the record at all, it is to be done 
hy duspection of the chart (“ Exhibit C,” p. 12), in the light 
of the facts found (pp. 7-9). 

This is entirely impossible. 


2. The chart shows : — 

(1) The “great circle” track from Gibraltar to Boston 
and New York —a black dotted line. (2) A straight line 
drawn on the chart itself from Gibraltar to Boston —a thin 
red line. (3) A straight line on the chart itself — from Gib- 
raltar to the Grand Banks, and a straight line thence to 
Boston — broad red line, —and this is the Northern Passage 
as Claimed by appellants (Conclusions of Law 1, p. 10). 

Of these lines, (1) belongs to the chart itself; (2) and 
(3) have been marked on it by appellants to illustrate their 


argument. 
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It is true that the Bark’s actual course as shown on the 
chart is south of all these lines. 

It does not follow that it is not in the “ Northern Passage.” 

Line (1), the “great circle,” is the real straight line and 
shortest course between Gibraltar and Boston. It would so 
appear on a globe, though not on the chart, which is a plane 
projection of a spherical surface. To say that the ” Northern 
Passage” must be to the wort/ of this line and the southern 
passage south of it would seem to be the only admissible con- 


clusion, if we are to reason by spherical geometry alone. 


But the result would be to make a “Southern Passage” of 
the appellants’ own “ Northern Passage ” — line (3). 

Line (2) upon the actual spherical surface represented, is 
not a straight line at all. It represents what is known in 
navigation as the “ Rhumb” line, —?é.e., the line on which 
Boston is reached from Gibraltar, if the ship be kept all the 
way on 2 constant Compass course. 

It is not, as it looks on the chart, the straight course nor 
the nearest way. The meridians of longitude, — shown on 
this chart as everywhere parallel, —are, of course, actually 
convergent and come together at the pole. They are repre- 
sented as everywhere parallel for the purpose of showing all 
*Rhumb” lines as straight lines. A given compass course 
makes always the same angle with the meridian, and can be 
shown as a straight line, therefore, only by showing the 
meridians as parallel. A chart like “ Exhibit C,” thas show- 
ing the meridians, Is called a“ Mereator’s ” chart. The 
higher the latitude the greater the distortion, on such a 
chart, of the actual region represented. On a long voyage 
in high latitude the direct or “great circle” course and the 


] 


*Rhumb” course diverge widely, as illustrated by the diverg- 


ence of lines (1 ) nnd (2). 


5 


Bowditch’s American Navigator, ed. 1886 (published 
by Bureau of Navigation), Arts. 61, 65, 67, 129, 
150. 


Hence it follows that there is no reason whatever for 
assuming that the ~ Northern Passage ” must be to the north 


of line (2). 


3. The course to-be followed hy a sailing vessel was In 
the minds of the parties when this Charter Party was made. 
A steamer might adhere more or less closely to mathematical 
lines. A sailing vessel depends on winds and currents. No 
Court can determine, unaided by other evidence than the 
chart and what appears on it, the line on which, or the ocean 


regions through which, it was intended to have this Bark sail. 


4. Nor is there anything in the facts found to make such 


a determination more possible. 


CGrive the fullest possible weight to the findings — 


That the stipulation about the Northern Passage was in- 
serted “for the benetit of the cargo” (Finding 1, p. 7). 

That it is considered ~ of very great importance” to keep 
nm cure ot fruit ’ Wn iis cold it temperature its possible - short 
of freezing (Finding 5, p. &). 

That it has long been the custom to direct vessels “to take 
it northerls course | Finding oD. }?. “). 

That the Gulf Stream ts considerably warmer than the 
ocenn water through which it flows (Finding  @ }). S). 

That the Gulf Stream temperatare is warmer the further 


westward it be taken (Finding 7, p. B). 


The renal questions are still he nearer solution — 
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What temperature is safe for a cargo of fruit, and what is 
unsafe ? 

Where in the North Atlantic is the safe temperature found, 
and where not? 

Where can the Guif Stream be crossed with safety to such 
acargo, and where not? seeing that it must be crosséd some- 
where between Gibraltar and Boston. 

What agreement on these points between the parties was 
implied by the stipulation that “the Northern Passage should 


be tuken” ? 


5. It will hardly be necessary to argue the insufficiency, 
for the determination of these questions, of the general pre- 
sumption that temperature decreases from the equator toward 
the poles. The isothermal lines are very far from being 
parallel with the parallels of latitude, and this is a faet of 
common knowledge. ‘Temperature below 32° Fahrenheit is 
to be avoided ( Finding Oo, p. 8). The fact that such a tem- 
perature often oceurs on shore in’ February, March and 
April as far south as the latitude of Boston, is of common 
knowledge in the New England States. Whether this is true 
also on the ocean does not appear by this record. All that 
does appear by it is this: that the conditions of temperature 
most favorable to the perishable nature of a fruit cargo, are 
secured by keeping it where the thermometer is above 32°, 
and below some point not fixed. And that this temperature 
is encountered ina North Atlantic voyage by keeping north, 


but not too far north. 


6. No further argument is required to justify the re- 
fusal of the Court below to draw, from these premises alone, 
the conclusion insisted on by appellants in’ their first prayer 


for rulings (p. 9), or to demonstrate the correctness of the 


7 


conclusion of law (1, p. 10) — that the term “ Northern Pass- 


age “is “aterm of art,” and unintelligible without the aid of 


, evidence. 


PRAYERS FOR RULINGS 2—CONCLUSIONS OF LAW 1, 2. 
Theve is nothing tii thee facets found which 
CUIsts “por the ppt llee uy hurden of proof, or 
wmarrveriwsts uy presumption which ust he 
rehutted hy hin ( Prayers for Rulings 7. jp). 
2). 


7. The appellant’s second prayer for rulings (p. 9%), insists 
that if their construction of the “ Northern Passage” stipula- 
tion is not fully established by the chart and the facts found, 
it is so for established as to cast upon the appellee the burden 
of disproving it by other evidence. 

The appellee submits that in view of 1-6 above no conclu- 
sion whatever can be drawn as to the meaning of this stipu- 
lation in the manner claimed, and that the burden of proof 
is not affected one way or the other. 


What he has to submit on the question of burden of proof 


is stated below, par. 16. 


PRAYERS FOR RULINGS 3—CONCLUSIONS OF LAW 1, 2. 


Upon a resort to eridence for the WeANING 


of the phrase iy, question, the stricter construc. 


lian conte nded for hy the appellant is not estalh- 


lished hy ‘rl yiere preponderance of evidence in 


favor on his construction +a hil] li AS ay the CmSe 


of an equal halance of Opposing eridence iis lo 


the beefed, (“Is eclained ay Prayers for 


Peulinas + a jf). 7) 


8. To the term of art “ Northern Passage,” used in the 
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contract sued on, the appellants sought to supply a mean- 
ing by evidence as to the commercial usage. The term being 
otherwise unintelligible, or ambiguous, such evidence was 
no doubt competent. = The meaning they thus sought to 
give the term was: “ A passage from Gibraltar to the Grand 
Banks, and thence direct to Boston, keeping as much to the 
north as possible during the entiré passages.” 


Conclusion of Law 1, p. 10, 


or, “north of the Azores, if possible, nnd if not possible, 


north of the latitude of the Azores, as soon as possible.” 


Opinion of the Court, p. 14 (fol. 34). 


The broad, red line referred to in paragraph 2, above, as 
line (3), indicates this route upon the ehart, “ Exhibit C.” 

The appellants now claim that if there was a preponder- 
ance of the evidence as to usage in favor of their construc- 
tion, or even if this evidence was equally balanced, the court 
was, as matter of law, bound to adopt their construction as 
the true meaning of the contract. 


Prayer for Rulings 3, p. 9. 


But there can be no doubt that the Court was entirely 
right in refusing to consider itself thus bound, and in declin- 
ne to tind that the appellants’ construction was established, 
so that the bark-had been guilty of deviation, — as it did in 

Conclusion of Law 2, p. 10. 
Opinion of the Court, pp. 14, Lo. 


9. The appellants had to show, in order to establish their 
interpretation,— 
Not merely that there 7s a@ usage such as they claim as to 


. . e 
the meaning, but that there is a usage so general, so well 


Wei 
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known and so universally accepted, that the parties to this 
contract just he presumed to have used the words in the 
SCLIISC SO established. 

A few citations may be usefully made, out of many that 
might be made. 

The Paragon, l Ware, o22, 

(It was sought in this case to show a usage in a certain 
trade, allowing the carriage of goods shipped under a bill of 
lading on deck without the shipper’s express assent. The 
evidence was conflicting, a large number of witnesses being 
examined on both sides (p. 329). The Court thought the 
preponderance of the evidence against the custom, but did 
not rest its decision upon that finding alone. It was said, 
pp. 329, 350: “Tt is not enough to show that the act which 
if Is pretended tiriat the custom authorizes is sometimes or is 
often done ; Vou must go further, and show that the right to 
do if is 80) yeu rally recognized thata fa presumption aVviSeR 
that the parties in forming their engagements silently assent 
to it, and tacitly agree that their rights shail be determined 
by the custom.” ) 

Rowe he Mechanics lus. CO ] story, H0O3. 

(A usage as to contribution in general average of a certain 
interest ina Whaling voyage was held insufficiently proved. 
Judge STOR) sid (}). TL Fr “It must be some known general 
lisnoe or cuistom in the trade, applicable ana applied to all the 
ports of the state where it exists, and from its character and 
ertent, so notorious that all such contracts of snsurance in 
thet frade piwst hy pre suimed to ly entered into hy the parties, 
with reference to it asa preart of the polices Ned 


heohinsoin _ Thi i. , 13 Wallace. obs. 


(It was decided in this exse that there is no rule of law 


requiring more than one witness to prove a usage as to the 


_*% 
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implied meaning of a contract on a point as to which it was 
not express. ‘The Court say (p. 360): ~ Parties who contract 
on a subject matter concerning which known usages prevail, 
by implication incorporate them into their agreements, if 
nothing is said to the contrary. . . . We cannot assert as a 
rule of law governing proof of usages of trade, that if. a 
witness have full knowledge and long experience . . . and 
testifies explicitly to the antiquity, duration aad universality 
of the usage, aud is uncontradicted, the usage cannot be 
regarded by the jury as established.” ) 
See also, — 
Barnard v. Ivellogg, 10 Wallace, 384. 
Nirchner v. Venus, 12 Moore, P. C. 361. 
Winsor v. Dillaway, 4 Mete. 221. 
Porter vy. Tlills, 114 Mass. 106. 
Mooney v. Howard Ins. Co., 138 Mass. 3 
Tlarris v. Tumbridge, 83 N.Y. 92, 100. 


Lyon v. Culbertson, 85 Ill. 33, p. 37 


io. 


10. Such a usage as is thus shown to be necessary for the 
appellants’ purposes, is not necessarily established by the 
fact that a preponderance of the evidence favors the meaning 
they contend for. 

Parrott v. Thacher, 9 Picke. 425. 

(In this case, the jury found that the usage contended for 
by the plaintiff existed, upon the testimony of one witness 
who was contradicted by another equally familiar with the 
business and having the same means of knowledge. The 
preponderance of the evidence of the one witness over the 
other, as found by the jury, was held by the Court insuffi- 
cient to warrant their finding that the usage existed. The 
Court set the verdict aside saving (p. 450), “Usage is a 


thing which must be public and notorious, at least known to 


11 


all masters of packets in this trade. . . . Now, here is a 
subject of common knowledge proved by one witness and 
contradicted by another.” ) 

Porter v. Jlills, 114 Mass. 106. 

(The defendants sought to prove a usage among public 
storehouse keepers in Boston, that an order on a storehouse 
for “the balance” of flour in store must state the number of 
barrels in order to be valid. The alleged usage was denied 
by the plaintiffs. The court ruled at the trial as to the 
usage (p. 110), “It must be a custom of sufficiently long 
continuance, that all parties may be presumed to know it, it 
must be uniform, it must be universal. -It does not show a 
usage of trade to show that many persons, or @ majority 
of persons engaged in the business practice in a particular 
mode. ‘To constitute a usage of trade so as to have it affect 
the contract, the practice must be universal. It must be 
the mode in which persons in that trade do their business.” 
And this statement of the law was approved by the full 
court (p. 111)). 

See also Lawson, Usages and Customs, §§ 52, 54. 


Carver, Carriave by Sen, § 171. 


11. Whether a usage of the character required existed or 
not was a question of /vef, and had the case been tried by : 
jury it would have been a question for the jury alone. 

In Winsor v. Dillaway, 4 Met. Bats cited above, there 
Wilks opposing evidence as to the existence of a lisage. The 
jury were instructed that “if such a usage was proved to 
exist and that the defendant knew that such usage existed, 
it raised an implied promise, &e.,” (p. 222). This instrue- 
tion was approved by the full court, and Snaw, C.J., said 


(p. 225): “If the usage is so general, so uniform and of 


cial Be ES 
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such long continuance that every ship owner might be pre- 


sumed to be acquainted with it, then the jury might infer 


the fact of actual knowledge by the defendant .°. . But 
such inference would have been a presumption of fact and 
not of law, and it would therefore be for the jury and not 
the court to draw it. There is nothing . .°. to show that 
the jury were not left at fall liberty to infer such knowl- 
edge from the nature and extent of the usage. 

To the sume effect are : — 

Brown v. Brown, & Met. 573, , Db, 
Daniels vy. lusurance Co., 12 Cush. 416, }- 42%, 
Law Ve Cross, | Black, DOO. 

12. The conclusion of the Cireuit Judge, therefore, that 
“the true meaning of the term is very doubtful” (Conelu- 
sions of Law 2, p. 10), really amounts to a finding of fact, 
that no such usage existed as Was necessary to establish the 
meaning or definition asserted yy the appellants. 


See also the Opinion, pp. 14, Lo. 


The real question is one of facet, as shown above, and to 


find that there is a servous difference of expert opinion as to 
the meaning of the term whose meaning is to be supplied by 
proof of usage, is to find not only that the state of frets 
essential to the appellants’ claim does not exist, but also to 


find that a state of thets does exist which is fatal to that 


claim. 

The finding as to preponderance of the contlicting evidence, 
therefore, upon which the appellants insist, may be cither 
way, and the real question remains unaffected. This Court 
will not, as matter of law, say that it meus! be made. 


13. The insutticiency of the appellants’ evidence is not 
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aided by any of the considerations specitied in his prayer 
for rulings 3 (p. 10). 

(1) Not hy "the natural eUnTRY of the words and with 
the purpose contemplated by the parties,” for the reasons 
Indicated above, paragraphs 1—6. For the purposes of 
this contract the words have no natural meaning, and their 
commercial mesning only is involved, 

(2) Not by the claim that the appellants’ construction ts 
“the most definite ane intelliqihle.” It is not. Compare 
the two constructions, either in the Conclusions of Law 1 (p. 
10), or in the Opinion of the Court (p. 14). That of the 
claimant (Appellee) commends itself to practical common 
sense. "The northern passage was anything which was not 


southern” ~The instructions were given to prevent masters 


from taking the CUS ned comfortable PUSSA TE where the 


trade winds prevail” (Opinion p. 14, fol. 35). “Tt was 


admitted that the soufhern passage Was in the trade winds.” 
(Conclusions of Law 1, p. 10). On the other hand, the 
libellants insist upon a particular line ~ direct” from: point to 
point. It is of common knowledge that only a steamer 
could follow such a line —a sailing vessel could do no more 
than approximate to it. It must be “as much to the north 
as possible during the entire passage” and this allows a 
departure from the standard: varying, but without definite 
linnait of Variation, for eneh partioeular csise. 

(3) Not beeause the appellants’ meaning was “she one 
nuderstood hy fhe master himself as well as the lihellants.” 
To assert this is to beg the whole question of facet upon the 
disputed meaning. The Court has found, as a faet, that no 
such COMO understanding of the phrase existed. 

The appellants no doubt intend by these words to refer 
to (Findings of Fact 4, pr. OS) the stutement made by the 


master to the news agent upon his arrival at Boston. And 
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the Court below, for the reasons set forth in) the Opinion 
(p. 15 fol. 37), declined to find, as requested, that this 
statement proved that common understanding of the phrase 
which the appellants also sought to prove by evidénce of 
Usioee, 

The testimony of the master and of the bews agent were 
before the Court below, The time, place and surrounding 
circumstances were fully brought out and argued on there, 
as they cannot be here; and it cannot be said here, as matter 
of law, that the Court below has drawn from them a wrong 
conclusion, 

(4) Nor can any aid be derived by the appellants from 
the claim in favor of their construction that it is “ the strictest 
aqgatust the ship-owners, —the parties using the words in 
question, — and in favor of the cargo,” (pp. v, 10). This 
claim that the words are to be construed “ fortius contra 
proferentem,” is discussed in the next paragraph. 

14. If the maxim invoked has any application to the case, - 
it is important first to determine who is “ proferens.” 

It is said in a recent text-book, “It is often difficult to 
decide who are the proferentes with regard to special words 
of a contract, but this is to be determined in each case upon 
an examination of the substance and character of words, 
made in the light of the whole contract and the cireum- 
stances surrounding it.” 

Jones on Construction of Commercial and Trade Con- 
tracts (New York, 1886), p. 316, § 230. 


An examination of the eases shows, however, that when- 
ever the words appear to have been selected by one of the 
parties for his own benetit, and by him = proposed for the 
other's acceptance,— although they may be in form a promise 


by the other, — yet he who selects them is proferens, within 


15 


the meaning of the maxim, and the construction is to be 


most strict against him, and most favorable against” the 


other. | 
This principle lines been often applied lo polict S of NSU) 


ance, 28 in — 
National Bank v. Ins. Co., 95 U.S. 673, |). O74. 
Grace v. Am. Central Ins. Co., 109 U.S. 278, pr. 282. 


Moulor Vv. lm. Lif lus. ('o.. 111 U.S, bedePe }?. O41. 


And in like manner to Charter Parties, as in — 
Tludson Vv. kde. L.R. 2 (). 1. Dbb, }?. Das. 
Burton vy. Buglish, LR. 12 Q.B. 218, pp. 220, 222. 
lirey Vv. Merrill, y4 Curtis, S, }). ll. 
Isaakson v. Williams, 26 F.R. 642, p. 644. 


See alse, Serutton on Charter Parties and Bills of Lading 
(London, 1886), p. 10, note, “One rnle of construction, at 
any rate, may be appled; viz., that exceptions or clauses 
introduced in favor of one party to the contract are to be 


construed jwost strictly against him.” 


In the recent case, 


Birrell v. Dryer, v App. Cn. 345, 


A question upon construction of a policy of insurance, the 
maxim, contra proferentem, Was discussed, and its applica- 
tion, as above claimed, fully recognized, the Court holding 
that the particular words there under discussion could not 


be taken as the words of one party more than of the other. 


And see — 


Carver, Carriage of Goods yy Sea, § 172, p. ep 


The same rule of construction prevailed in the civil law. 
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"* In sliprulationibis Cua eer itr quid aclum sit, verha 
coutra stipulatove we dnte pre lande sunt.” ( Div. 1, i. os, 1s De 
As Is made clear I» the fret thiset in the kind of contract 
called “sépulatio,” the sfipulator was the party who pro- 
posed the terms of the contract and selected the words in 
which they should be expressed, the other party doing noth- 
phe Tyuat aecep the terms so offered lim. 
Sandars Justinian (6th ed.), p. 332. 
Bouvier, Law Dictionary, “Sipulatio.” 


Maine, Ancient Law (London, 1870), 328, 329. 


Accordingly we find in the present French code the rule 
thus stated: — 
Das li, doute, li convention siuterprete coulre celud qué (/ 
stipule, el ij) five iy le colug 7D ‘/ conlpacls Pobliaation.” 
Code Civil Liv. TIT. Tit. TT. \ V. ( De l Luterpretation 


des Conventions), Art. 1162. 


And thus applied by the French Courts to the construc- 
tion of Charter Parties : — 

Ani action was brought, before the Tribunal of Commerce 
ut Marseilles, March, 1885, upon a Charter Party, the char- 
terers suing the master. He had taken on board a cargo ot 
oil cake: a clause in the Charter Party allowed him the right 
to complete the loading with * other merchandise, the freight 
to be for his own benetit.”. The question was, whether 
“other merchandise ” meant any other than oil cake, as the 
plaintiffs claimed, or any merchandise whatever belonging 
to other shippers as the master claimed. The decision, 
after citing article 1162 of the Civil Code, quoted above, 
proceeds: " Whereas, in the ease at bar, the doubt is as 
complete as possible; whereas if it is reasonable to suppose 


that the plaintiff’ meant to exclude oil cake belonging to 
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other shippers, on the other hand, it is no less reasonable to 
confess that the wording of the Charter Party was insuflicient 
to convey that intention to the mind of the agent of the ship 
who signed that document in Dunkerque: whereas it  be- 
longed to the shippers who were stipulatiyg in their own 
interest to make clear the object of the stipulation ;”— and 
the action was dismissed with costs. 

Revue International de Droit-Maritime, 1885-6, p. 


14, 


(The language is: “* Attendu qu’aux termes de Tart. 1162 du Code 
civil. la convention, dans le doute, sinterpréte contre celui qui a stipulé 
et en faveur de celui quia contracté Pobligation: qu’en Pespece, le doute 
est aussi complet que possible: que sil est vraisemblable le supposer 
que les demandeurs ont voulu exclure les tourteaux (autres chargeurs, 
d‘autre part lest non moins vraisemblable @admettre que la rédaction 
de la charte-partie ne suffisait pas & indiquer cette intention a larmateur 
quia signé le document a Dunkerque; quil appartenait aux chargeurs, 
qui stipulaient dans leur interet, Penonecer clairement Vobjet de la stipu- 
lation: Par ces motifs, Le Tribunal déclare recevable en la forme Paction 
des demandeurs a Pencontre du capitaine: au fond, les en deboute avec 


depens.” 

15. In the ense at bar it las heen specially found as a fact 
by the Court that the words to be construed were inserted 
into the Charter Party “at the instance of the libellants for 
the benetit of the cnxreo. and written into a printed blank.” 
The appellants sec tO tnke it for eranted that the words 
are, therefore, the words of the ship owners, and therefore to 
be tuken miost strongly uerninst them, as proferentes. Dut 
we submit, on the foregoing authorities, that the law is 
plaints the eXuel contrary, — the words were selected and 
used as their own words by the appellants, and are to be, 
therefore, hicst favorably construed in favor of the appellee. 

It will be noticed how completely in necord with the 


authorities cited upon this point is the language of the opin- 
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ion of the Cireuit Court (p. 15), “ When the libellants . . . 
instructed their correspondent in Palermo to insert an agree- 
ment for the northern passage, they might properly have 
expected him to define a course for the vessel.” “What I 
say is, that if the contract contained a technical phrase sub- 
jecting the master to an unusual duty, that phrase must be 
made clear by evidence, or else that part of the contract is 
unintelligible ; or, if there are two constructions, the master 
might safely adopt either without stopping to inquire whether 
a few more persons believe it to mena the one than those 


who thought it to mean the other.” 


16. Burden of proof: Any question that may exist upon 
this point is also disposed of by the foregoing considera- 
tions. The appellants assert a failure on the part of the 
vessel to observe a certain provision of the Charter Party. 
The maintenance of this assertion depends upon their attach- 
ing, to words in the Charter Party which are of their own 
selection, a more strict in Opposition to a more liberal con- 
struction. So faras the burden of proof is of importance it 
ean only be upon them. 

The cross-libel for freight, referred to in the judgment of 
the Cireuit Court, is not betore this Court by reason of the 
insufticieney of the amount involved. But such burden as 
would be on the appellee in that suit to show compliance 
with the Charter Party ts sufficiently sustaimed on the state 
of facts here presented. The attempted stricter construe- 
tion failing to be maintained, the more liberal one, which 
includes the stricter, 1s thereby established, With the 


Charter Party so construed the Bark complied. 


The Court below was right in the conelusion of law 
adopted by it, that the fuets found do not amount to proof 


of neeliveonce. 


PRAYERS FOR RULINGS 4 CONCLUSTONS OF LAW 3, 
ft does wot follow as patter of law from the 
frrcls fe mil, thet fhe waster was quilly of ned~ 
Lip see. creed his Bavi. ii’ hie Pr OM D,ETS therefore 
LLL | hed (Hers for Rulings 2 jp. 10). The 
Clomrl helow rightly refused lo draw such a 


Copane lusioi ( (oncluUsions of Law De /’- 10). 


i. ome appellants: contention is, that the facts show so 
clearly that the Dark might have followed a more northerly 
course neross the Athuntie, as to compel the master’s cOnvic- 
tion Lp on the charge of negligence in following the track 


hy which he did in fnet cross. 


But the Courts have been uniformly reluctant to come to 
conclusions of the kind insisted on, because they involve 
overruling the determinations arrived at by a master at se: 
in the exercise of his professional judgment as a navigator, 
upon facts and conditions which it is impossible fully to re- 


present before the tribunal on shore. 


some ot the Cnises ATC AS tollows :— 


2. The Bark “Gentleman,” Oleott 110 (N.Y. 1845). 


(The suit was for breach of Charter Party, and a ground 
of complaint was, unnecessary delay in making the voyage, 
whereby the ecnureo of hides became deteriorated in quality. 
Judge Berrs said: “So many natural causes control the 


event of voyages that no law giving them proper directions 
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ean be deduced from experience, analogy or the intrinsic 
character of the employment. To render shipmasters or 
owners responsible for a matter in its nature so fortuitous, 


there must be connected with it some culpable aet of omis- 


sion or commission on their part.” And the charge was 


held not sustained. 15 the report of this case on appeal, 
—1 Dlatchford, 196 (1846), —rit nppears that this preurt of 
the decision was sustained, although other conclusions con- 


tnined in it were reversed. ) 


The Oreqou ( Soule ve Podocanach?), Newberry DOA, 
(D.C.. B.D. of La. 1636). 

(In a suit for damage to a cargo of coffee the charge was, 
that the master of the vessel ought to have put back to his 
port of departure, or have One into on port of distress, to 
dry the coffee, which had become wet at sea. The Court 
said (p. 500): "Tt is fair to presume that the master, in the 
exereise of a sound discretion, pursued the course which, 
under all the circumstances, was deemed most expedient to 
promote the interests of all) concerned. Ino view of the 
amount of damage actually ascertained, it is easy to say 
What might have been done to avoid it. But as it is) impos- 
sible for us to place ourselves in a position to appreciate all 
the difficulties encountered by the amaster, all our specula- 
tions upon the propriety of his conduct must necessarily 
prove unsatisfactory.” ) 

Wes/on v. Foster, 2 Curtis, 119 (Mass. 1854). 

(In a suit for the freight agreed by a Charter Party, the 
charterers claimed that the vessel had not carried all the 
cargo that she could have carried, and that they were there- 


fore entitled to a deduction. There was conflicting evidence 
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upon the question whether she could have taken more cargo 


on board or not. In deciding in favor of the vessel, Judge 


Curtis said, page 121, “llow deep a particular vessel may 
safely and prudently be laden with a particular cargo is a 
matter of judgment. Both the owners and charterers know, 
when a contract of affreightment is made, that the master, 
in it foreign port saeasf at the time decide this question. 
They know also that inasmuch as differences of model and 
Spurs, snd perhaps othe circumstances, autlect this question, 
a master who knows his particular vessel and her perform- 
ance at sea, can judge better than a stranger what cargo she 
will safely carry. . . . Not to overload his vessel is a duty 
Which the master owes to all concerned. © They have a right 
to expect him to have competent skill and: judgment in this 
particular, and fuirly and carefully to exert them. They are 
not absolutely bound if he makes a mistake. Dut when he 
is a person of sufficient skill and judgment and peculiar 
kena mV ledue of the esse] ; nnd decides honest l\ ancl frit hfally, 
vers clear evicde bee of it nistuke should he required before 


lis net Is pronounced eerrei nist D the Court.” ) 
The Schooner Sai he.” y 4 Sprigue, oO] (Muss. LS61.) 


(In this case, Judge Spracur was asked, in a suit for 
non-delivery of enrgo. to tind that the vessel had deviated, 
by leaving her course without necessity. She was bound 
from Wells. Me... to Cambridge, Mass. On the night of 
September s when within ten miles of Thacher’s Island 
Light, at the extremity of Cape Ann, the Captain left his 
eCourse and put back ia) Port stout h. N = # _ we here he re- 
mained several days, until on Seplemiln r 12, the vessel was 
driven ashore yy ‘| rhe snd the « irre swept overboard. 
September S the master went back to Wells, to vote, and 
did not return to the vessel till September 10. [Le claimed 
that when he preat back to Portsmouth he apprehended n oale 


and deemed it prudent to put back, though there was noth- 
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ing more than a “pretty stil breeze” blowing, and the ves- 
sel was carrying all her sails. © Bat the Court refused to tind 
the charge of deviation proven, even upon this evidence, 
saying (p. 31), ° Much, in matters of this nafure, must be 
left to the judgment and discretion of the master. On the 
evidence Tam tunable to say that the master transcended the 
limits placed to his authority by-law, in leaving his course, 
In selecting Portsmouth as his place of refuge and in remain- 


ine there as lone as be did.” ) 
The “ClematisS” 1 Brown, 499 (l.D. of Mieh. 1872.) 


(Libel against a tug for negligence in towage. The tug 
had three barges in tow on Lake Tluron in a storm at night. 
The tow line parted, and although the tug turned around, 
she fuiled to see the lights of the barges and in a few min- 
ites abandoned them and went off down the Inke. One of 
the barges went to pieces in the storm. The Court held that 
it was for the tug to show an excuse for her abandonment of 
the barges (p. 900), and that it would not do to allow a tug 
to excuse herself “for slight causes or on account of even 
ordinary obstacles.” But it also held (p. 502) that “in all 
such cases much must be left to the judgment of the officers 
in charge during the emergency. They have the cireum- 
stances then all before them far more clearly and intelligibly 
than they ean possibly be reproduced in| Court, and when 
such officers are able, competent and experienced navigators, 
a judgment formed upon the spot and acted on by them in 
wood faith, ought not to be impeached or disregarded, except 
upon a clear preponderence of proof that it was erroneous.” 
... “LT tail to tind in the proofs that clear preponderance 
necessary, in my opinion, to overcome the opinion and 


judgment of Captain Ramage, formed upon the spot and acted 


on by him, and T therefore consider it my duty to give him 


o~. & =—e, 
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the benefits of the doubts I entertain.”) And in support of 


this result the decision of this Court in 
Lawrence Vv. Minturn, 17 How. 100, 


was cited, (where it was said by Curtis, J., in delivering 
the judgment of the Court as to the power of the master in 


regard to jettison (p. 110), “The obligation of the owners 


is to appoint a competent master having reasonable skill and 
judgment and courage; and they are liable, if, through his 
failure to possess or exert these qualities in any emergency, 
the interest of the shippers is prejudiced. But they do not 
contract for his infallibility, wor that he shall do, in an emer- 
JEnCY, precisely what, afler the event, others may think would 
have heen best.) 

The “Maria Luigia,” 28 Fed. Rep. 244 (E.D. of N.Y. 
L886, on appeal), was a case in which the same question 
nrose, pon facts in Phacetn\ respects similar to the fuets in the 
ease at bar. The charterer sued the vessel for dumage to 
her cargo of fruit, and the negligence complained of was the 
tlleged failure of the vessel, on her pissage from Gibraltar 
to New York, to observe an agreement in the Charter Party 
that “the vessel on leaving Gibraltar shall go to the north- 
ward of the Western Islands and keep north of that latitude, 
unless absolutely forced south Hy stress of weather, Wn) which 
Crise the vessels low hook shinll furnish evidence of that 
fact.” The vesse| actually went to the southward of the 
Western Islands, taking the starboard instead of the port 
lack, which was the one required if she was to eo to the 
northward of them. And the justification entered in the log 
hook was that she suffered too heavily on the port tack from 
the heavy sea. The District Court (18 Fed. Rep. 556) 
sustained the charge of negligence: but this decision was 


reversed on appeal, the opinion of the Cireuit) Court 
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(Brarcurorp, J.) being as follows (p. 248): “Much must 
he left to the sound judement of the master at the time; 
and the criticism which is the result of a wisdom which 
comes after the event, and is easily made by those who were 
not on the spot, Is a poor substitute for the deliberate’ con- 
clusion of an experienced man, charged with the responsi- 
bility of action under the exigencies of the oceasion. His 
log book shows why he went south and ‘furnishes evidence ’ 
that he was ‘absolutely foreed south by stress of weather.’ 
The preponderance of evidence to outweigh such facts as 
appear in this case and the judgment of «a competent master 


upon them, ought to be very clear.” 


4. The foregoing citations illustrate the application, at 
different times and to various sets of facts, by different 
Admiralty Courts who have had to deal with them, of a 
principle which commends itself, ss soon as stated, to prac 
tical Common sense, 

Applying it to the frets here presented, the appellee may 
siifely concede to the appellants the full benetit: of every 
legitimate inference that can be drawn from those facts in 
their favor, and may vet confidently claim that, in’ fairness, 
no charge of negligence is justified. There is no claim that 


the master Was incompetent. 


5. Admit that the master knew when he left Gibraltar 
that decay was at work. 
Findings of Fact 3, p. &. 
Admit that as the voyage progressed he knew that decay 
Was making rapid progress. 


hindings of Faucet 3, p. o. 


Admit him te be in tull Possession of all the information 


- 
— 


about the Gulf Stream and its stormy region that can be 
derived either from the findings of facet or the chart, and 
fully to understand all the advantages that can be attached 
to a northerly in preference to a southerly course. 

If, then, at certain times during the voyage, and particu- 
larly on April 7, 1881, his course for the time being is not 
directed as far to the northward as it might have been under 
the immediate circumstances (Findings of Fact 5, 8, p. 8), 
is negligence the only conclusion which the Court can draw ? 
It‘is submitted that this is stating the question as fairly 


for the appellants as it can be stated. 


5. The statement of such a question is almost equivalent 
to a settlement of it. Consideration serves only to confirm 
the first impression. A master finding himself in charge of 
a fruit cargo tending to decay, on a winter pasage across the 
North Atlantic, may make north latitude his first objeet and 
submit to any prolongation of his voyage rather than pursue 
it south of a given parallel. Or he may seek rather to get 
the cargo across as quickly as possible, as the best means of 
preservation, even at the expense of some degrees of north- 
ing. It will not be said that northing must be the on/y 
object. There will always, then, be a balance to be struck 
between two opposing considerations. This the master 
must strike instantly and op the spot, and it is his decision, 
thus made, that the Court is asked to revise. 

A sailing vessel cannot choose her course from hour to 
hour, except within narrow limits. The winds, and not only 
their direction but their foree, and the probabilities in regard 
to their future direction and foree, dictate to her the course 
she shall steer at a given time. Such power of choice as the 
master has must be exercised under the influence of many 


and various considerations. Beside the facts of winds, sea 


4) 


and current, there are probabilities and possibilities to be 
taken into account, which may be strong enough to compel 


one conclusion at noon, and amount to nothing before night. 


6. The appellee submits that the Bark’s course, as shown 
by the chart (Exhibit C), speaks for itself, and shows a sue- 
cession of attempts to get north, resulting in defeat from the 
violence of the weather. [le desires to call attention par- 
ticularly to her course March 2-7, March 10-13, March 16- 
20, March 22-50, March 30 to April 9, April 11-13 and April 
13-20, as instances of such defeated attempts. 

On each of these occasions the master must have turned 
his back upon the “easy and comfortable” latitudes (Opin- 
ion, p. 14, fol. 35) and have chosen instead the more tem- 


pestuous and difficult ones. 


7. To judge this vessel’s course by that of the ‘Messel”’ 
(Findings of Fact 9, p. 9), is to be wise after the event. 
But in all its main features, the voyage of the “ Messel” is a 
proof that the voyage of the “ Pearson” was made in good 
faith and with due care. 

The two vessels left Gibraltar on the same day and arrived 
at Boston within twenty-four hours of each other. They 
sailed independently of each other. 

From the day when they both left Gibraltar the two 
courses are nearly identical until Mareh 25. 

From March 23 to April 10, both vessels were beating 
(Findings 


about in the “stormy region of the Gulf Stream 
of Fact 7, p. 8) and in a westerly gale (Findings of Fact 


8, p. 9), without making any progress toward their desti- 


nation. 
After April 10, when they succeeded in getting clear of 
this region, the “ Messel” kept to the northward of the Gulf 


Stream, but the “ Pearson * did not cross it until April 24-6. 
This is relied on 8° proot of fault on the * Pearson's © part, 
especially + view of the fet that “ upon April 7, when the 
master turned toward the south he could have turned toward 
the north ” (Findings of fact &, p- 8). 

But it is to he noticed, (1) that on April 7 the “ Messel” 
also turned toward the couth (see her course on the chart, 
April 7) 3 (2) that on that day the westerly gale had not 
completely subsided ( Findings of Fact 8, p. 9)> and that 
neither vessel was able to shape her course again until April 
g—11 (see their courses on the chart) + (3) that the gale left 
the * Messel” three degrees of latitude further north than it 
left the ~ Pearson.” 

To the result that the ~ Pearson's” COUTS® was conclusive 
evidence of negligence, whether on April 7 or any later day, 
all the objections apply which are pointed out in paragraphs 
1-5 above; with the further objection that her rudder-head 
had then cuffered an injury the gale ( Findings of Faet 5, 
p.o)s which might well justify the master apprehending 
additional injury and complete disablement of his vessel, 
from a further encounter with heavy weather. 


On behalf of Appellee, 


EREDERIC DODGE, 


of Counsel. 


